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 Evaluations are a foundational tool by which 
students are determined (or not) to be eligible for 
special education and related services under the 
under the Individuals with Disabilities Education 
Act (“IDEA”).  

 If eligibility is established, the underlying 
evaluations often play a critical role in 
determining the scope and content of such 
services.
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 An IEE is “an evaluation conducted by a 
qualified examiner who is not employed by 
the public agency responsible for the 
education of the child in question.”  

 34 C.F.R. § 300.502(a)(3)(i). 

1. Private IEE (obtained a parents’ expense)

2. Publicly Funded IEE (obtained or reimbursed 
at public expense)

3. Hearing Officer Ordered IEE (in the context of 
a due process hearing)



3/7/2018

3

 Subject to certain conditions, “a parent has a 
right to an [IEE] at public expense if the 
parent disagrees with an evaluation obtained 
by the public agency.”  

◦ 34 C.F.R. § 300.502(b)(1).

 One of parents’ “procedural safeguards”

 What prerequisites must be met in order for a 
parent to obtain an IEE at public expense?
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A. Preceding School Evaluation
B. Disagreement with School Evaluation
C. Timely Request for Payment

 A. Preceding School Evaluation
◦ Parents have no right to a “pre-emptive” IEE.
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 A. Preceding School Evaluation
◦ What constitutes an evaluation?
 Screening?
 Progress monitoring?
 Review of existing data?
 Response to intervention?
 Functional behavioral assessment?

 A. Preceding School Evaluation
◦ “Equitable right” to reimbursement of private IEE.
 Not really a publicly funded IEE under 34 C.F.R. 

300.502.
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 B. Disagreement with School Evaluation
◦ Explicit
◦ Implicit
◦ Disagreement by Conduct

 B. Disagreement with School Evaluation
◦ Additional source of information?
◦ After explicit agreement?
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 C. Timely Request for Payment
◦ Not required to provide advance notice to, or get 

consent/approval from, school.
◦ Lengthy delay in requesting may result in denial of 

reimbursement.

 What are the school's options when a parent 
requests an IEE?  
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 File
◦ CanNOT just say “No.”
◦ Affirmative obligation to file request for due 

process hearing to establish school’s evaluation 
was appropriate.

 File
◦ Burden of Proof
 Does it matter who files the due process request?
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 File
◦ Establishing that school’s evaluation was 

“appropriate”

 Fund
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 Can’t just ignore the IEE request.
◦ Failure to file may result in waiver of ability to 

contest payment.
◦ On the other hand, if parent files and raises the 

issue, some courts say: “Meh ….” 

 Can’t engage in unnecessary or unreasonable 
delay in choosing to fund or file.
◦ No hard-and-fast timeline under federal law.
◦ The concept of “without unnecessary delay” “permits 

… a reasonably flexible, though normally brief, 
period of time that could accommodate good faith 
discussions and negotiations between the parties 
over the need for, and arrangements for, an IEE.”  

 Letter to Anonymous, 56 IDELR 175 (OSEP Aug. 13, 2010). 
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 Can’t engage in unnecessary or unreasonable 
delay in choosing to fund or file.
◦ Factors relevant:
 Prompt acknowledgement of IEE request.
 Active engagement in efforts to resolve disputes.
 Evidence of school’s scrutinizing own evaluation in 

advance of deciding to fund or file.
 Delay attributable to factors outside school control.

 Can’t unilaterally deny or delay IEE request by 
offering to “cure” alleged deficiencies in 
school’s evaluation. 
◦ See Question #7, below.
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 What does it mean to provide an IEE “at public 
expense”?

 Congress did not require a “public expense” 
option.

 The Department of Education imposed this 
option by regulation.
◦ Did DOE exceed its authority in doing so?
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 Reimbursement vs. cash advance.
◦ Schools have discretion, subject to parents’ right to 

request a due process hearing to establish that 
absence of cash advance would effectively deny 
right to publicly-funded IEE.

 Parents’ Insurance
◦ Can’t require parents to access private insurance if doing 

so would result in any “financial loss,” which includes:
 Increase in premiums
 Out-of-pocket expenses
 Decrease in lifetime coverage or other benefits.

◦ If no financial loss and parents consent, OK to access 
insurance and reimburse any deductible/out-of-pocket
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 Travel costs
◦ If travel, meals, and lodging are necessary for 

evaluation, school may be required to pay.

 IEE evaluator’s attendance at IEP meeting
◦ Nothing in the IDEA regulations that “requires 

independent evaluators to be present at the 
meetings.”  
◦ If parents wish to have their IEE evaluators at 

meetings, “parents could invite the specialists to 
attend … meetings at the parents' expense.”  

 B.B. v. Perry Twp. Sch. Corp., 2008 WL 2745094 at *11-13 
(S.D. Ind. July 11, 2008).
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 What information must the school provide to 
a parent who requests an IEE?

 Upon receipt of an IEE request, the school 
must provide: (a) “information about where 
an [IEE] may be obtained,” and (b) “the agency 
criteria applicable for [IEEs].”  
 34 C.F.R. §300.502(a)(2). 
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 “[L]isting the names and addresses of 
evaluators who meet the minimum 
qualifications can be an effective way for 
agencies to inform parents of where and how 
they might obtain an IEE.”  
 Letter to Young, 39 IDELR 98 (OSEP Mar. 20. 2003) 

 How often can a parent request an IEE?
◦ Parents are entitled to only one IEE at public 

expense “each time the public agency conducts an 
evaluation with which the parent disagrees.” 34 C.F.R. 
§ 300.502(b)(5)
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 “[W]hile the [school’s IEE] procedures 
correctly limit parents to requesting one IEE
per school district evaluation, the evaluation 
may not be limited to one outside examiner 
when multiple components of the student’s 
disabilities need to be assessed.

 In re: Student with a Disability v. Wisconsin State Educ. 
Agency, 70 IDELR 215 (SEA WI 2017)

 Can the school require a parent to provide 
the basis for their disagreement with the 
school's evaluation as a prerequisite to 
granting an IEE request?
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 No.
 “[T]he public agency may ask for the parent’s 

reason why he or she objects to the public 
evaluation.  However, the public agency may 
not require the parent to provide and 
explanation ….”
 34 C.F.R. § 300.502(b)(4)

 Parent’s refusal to disclose the basis of 
his/her disagreement may justify some 
“reasonable” delay in the school’s response.
 C.W. v. Capistrano Unified Sch. Dist., 2012 WL 

3217696, at *6 (C.D. Cal. Aug. 3, 2012).
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 Can the school insist on an opportunity to 
“cure” any alleged defects in its evaluation 
before allowing parents to obtain and IEE at 
public expense? 

 It is the public agency’s responsibility to 
ensure that its evaluation is “sufficiently 
comprehensive to assess the child in all areas 
related to the suspected disability.”  
 Letter to Baus, 65 IDELR 81 (OSEP Feb. 23, 2015)
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 The school is obligated to take a proactive 
and thorough approach on the front end, 
rather a “react-and-cure” approach on the 
back end.

 “The IDEA affords a parent the right to an IEE
at public expense and does not condition that 
right on a public agency’s ability to cure the 
defects of the evaluation it conducted prior to 
granting the parent’s request for an IEE.”  
 Letter to Carroll, 68 IDELR 279 (OSEP Oct. 22, 2016)
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 Parents’ right to an IEE obtains “even if the 
reason for the parent’s disagreement is that 
the public agency’s evaluation did not assess 
the child in all areas related to the suspected 
disability.”
 Letter to Carroll, 68 IDELR 279 (OSEP Oct. 22, 2016)

 Can the school require the parents to choose 
from a list of evaluators compiled by the 
school?
◦ Yes, BUT only if the list is exhaustive.
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 If the list does not include “every qualified 
evaluator who meets the agency’s criteria,” 
the school must allow parents the 
opportunity to select an evaluator who is not 
on the list but who meets the school’s 
criteria.  
 Letter to Parker, 41 IDELR 155 (OSEP Feb. 20, 2004)

 “[I]t is the parent, not the district, who has 
the right to choose which evaluator on the list 
will conduct the IEE.”  Letter to Parker 41 IDELR 155 (OSEP
Feb. 20, 2004) (emphasis added).

 A school cannot simply select the 
independent evaluator from its approved list 
and force the parent to obtain his or her IEE
through the school-selected evaluator.  
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 Unique Circumstances
◦ Even if the list is exhaustive, school must allow 

parents to demonstrate unique circumstances that 
justify selection of an evaluator not on the list.

 If there is a dispute about parents’ selection:
◦ School must file for due process to demonstrate 

inappropriateness of parent’s choice.
◦ (School may not simply reject the selection).
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 What “criteria” can the school impose on any 
evaluator selected to perform an IEE? Are 
there any exceptions?

 Under the regulations, agency criteria 
“includ[e] … the location of the evaluation 
and the qualifications of the examiner.”  
◦ 34 C.F.R. § 300.502(e) (emphasis added). 
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 Location of the evaluation.
 Qualification of the examiner.
 Cost containment criteria.

 Other (optional) criteria
◦ Prohibition against recommending specific 

methodologies/materials.
◦ Observation of student.
◦ Obligation to produce entire IEE report.
◦ Consent to direct communication between school 

and evaluator.
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 Improper criteria:
◦ Perceived bias criteria.

 “Same criteria” Requirement:
◦ In adopting any criteria applicable to IEE evaluators, 

the school must ensure that such criteria are “the 
same as the criteria that the public agency uses 
when it initiates an evaluation.”  
 34 C.F.R. § 300.502(e); Letter to Savit, 64 IDELR 250 (OSEP

Jan. 19, 2016).
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 Substantial Compliance – slippery slope …
◦ Some courts have held that parents need only show 

“substantial compliance” with the school’s criteria in 
order to qualify for an IEE at public expense.  
 Seth B. v. Orleans Par. Sch. Bd., 67 IDELR 2, 810 F.3d 961, 

979 (5th Cir. 2016). 

 Unique Circumstances
◦ “[W]hen enforcing IEE criteria, the district must 

allow the parents to demonstrate that unique 
circumstances justify an IEE that does not fall within 
the district’s criteria.”
 Letter to Fields, 213 IDELR 233 (OSEP Sept. 15, 1989)
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 Can the school put a dollar “cap” on the 
amount it will pay for an IEE?
◦ Yes—with important caveats.

 “It is the Department’s longstanding position 
that public agencies should not be required 
to bear the cost of unreasonably expensive 
IEEs.”  
 71 Fed. Reg. 46540, 46689 (Aug. 14, 2006); Letter to 

Hull, 211 IDELR 132 (OSEP Sept. 6, 1979) (same).  
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 “A public agency may … establish criteria to 
ensure that the cost of a publicly-funded IEE is 
reasonable.”
 Letter to Heldman, 20 IDELR 621 (OSEP July 1, 1993)

 “[I]t is appropriate for a public agency to 
establish reasonable cost containment criteria 
applicable to personnel used by the agency as 
well as to personnel used by the parents.”  
 71 Fed. Reg. at 46689-90.

 Not just an average.
◦ “If a district does establish maximum allowable charges for 

specific tests, the maximum cannot simply be an average of 
the fees customarily charged in the area by professionals 
who are qualified to conduct the specific test. Rather, the 
maximum must be established so that it allows parents to 
choose from among the qualified professionals in the area 
and only eliminates unreasonably excessive fees.”
 Letter to Anonymous, 22 IDELR 637 (Feb. 2, 1995)
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 Not just an average.
◦ Do your homework—call qualified evaluators in the area 

and collect pricing quotes.
◦ Exclude outliers on both ends.
◦ Usual and customary rates.

 Unique Circumstances
◦ “[A] public agency would need to provide a parent 

the opportunity to demonstrate that unique 
circumstances justify selection of an evaluator 
whose fees fall outside the agency’s cost 
containment criteria.”  
 71 Fed. Reg. 46540, 46690 (Aug. 14, 2006)
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 Is offering the maximum allowed enough? 
◦ “[T]he school district cannot in its sole judgment determine 

that it will pay only the maximum allowable cost and no 
further.”  

◦ School must initiate a due process hearing “to demonstrate 
that the evaluation obtained by the parent did not meet the 
agency’s cost criteria and that unique circumstances of the 
child do not justify an IEE at a rate that is higher than 
normally allowed.”
 Letter to Anonymous, 103 LRP 22731 (OSEP Oct. 9, 2002)
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 3 Prerequisites to IEE at Public Expense: 
o (1) prior school evaluation; (2) disagreement (explicit or implicit)—parents not obligated to explain; (3) timely 

request for payment.
 Binary Response Options:  Fund or File 

o Can’t ignore, unreasonably delay, or require opportunity to cure.
 Public Expense = “Full Cost” 

o (1) insurance—only if no financial loss, direct or indirect; (2) advance payment—optional; (3) travel costs—must 
pay, if necessary; (4) parents can pay for evaluator to attend IEP mtg, if attendance is desired.

 One IEE per School Evaluation 
o May involve multiple examiners.

 Evaluator Selection: 
o (1) Parents’ choice, subject to school criteria; (2) school may provide list of acceptable evaluators.

 Criteria:  
o (1) location, qualification, cost (perhaps others); (2) must impose same on school evaluators; (3) substantial 

compliance may be enough; (4) unique circumstances exception.
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