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Dumb and Dumber: Showing Up to Work Under the Influence…How the 
District Should Respond to Prevent a Scary Sequel 

 
Katie Anderson and Pete Thompson 

Strasburger & Price, LLP 
 

The United States has engaged in a long and complicated history with alcohol, and 

more importantly, how to regulate it. Much of the background is rooted in an evolving 

social approach that developed over centuries.  No other Western country currently 

imposes such a variety of strict regulations as the United States.1 Some experts suggest 

that American drinking culture is to blame for the need for more regulation.2 In the United 

States, alcohol is often treated as a forbidden fruit until the age of 21, when instant, 

unfettered access is granted.3 Unfortunately, there is no reliable cultural mechanism to 

teach young adults how to drink responsibly; the primary concern is when they are 

allowed by law to drink. This situation creates what some commentators describe as a 

“binge-drinking” culture.4 In this, Americans are somewhat unique among our western 

counterparts; in many European countries, children gain exposure to small amounts of 

alcohol in the home at an earlier age.5 In addition, there is less glorification of alcohol 

through advertising and other social contexts.6 Essentially, while a leisure activity, 

consuming alcohol in other countries is often treated as nothing more than an accent to 

a meal.7   

                                            
1 See Minimum Legal Drinking Age in 190 Countries, PROCON.ORG (Updated March 10, 2016). 
2 See Layla Bryndzia, Drinking Culture in America Versus Europe, ODYSSEY ONLINE (October 11, 2016); 
Chris Moody, How to drink like an American (and be historically accurate), CNN (June 21, 2015). 
http://www.cnn.com/2015/03/16/politics/drinking-in-america/index.html.  
3 See id. 
4 See Sarah Marsh & Eleni Stenfanou, Which Countries Have the Worst Drinking Cultures, THE 
GUARDIAN (April 15, 2016). see Bryndzia, supra note 2. 
5 See id. 
6 See id. 
7 See id. 

http://www.cnn.com/2015/03/16/politics/drinking-in-america/index.html
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Additionally, the US has long struggled with an evolving drug crisis that is, in  many 

ways, tied to the American workplace.8 Currently, prescription drug abuse continues to 

increase in most segments of society.9 In addition, the abuse of narcotic medication – 

often referred to as the “Opioid Epidemic” – has essentially been declared a public health 

crisis.10  Against this cultural backdrop, substance abuse has evolved as a complex 

problem in the United States and poses daily challenges for employers. Like most 

employers, school districts are tasked with navigating a maze of social and legal concerns 

when dealing with an employee who may be under the influence. For example, it may be 

easy for some to judge the employee showing up to work under the influence; but in reality 

that employee may be a critically ill individual in need of treatment – as opposed to a 

termination letter. This paper will examine three aspects of this challenging problem: (1) 

a brief history of alcohol regulation in the US (plus current statistics); (2) the treatment of 

alcoholism and addiction as a disease under the Americans with Disabilities Act (ADA) 

and considerations when analyzing each situation; and (3) practical tips for a school 

district dealing with an employee showing up to work under the influence, including a legal 

discussion of the employee’s constitutional right to be free of unreasonable search and 

seizure and when job action is appropriate.  

(1) Strict Laws and Widespread Use: Alcohol Regulation and Current Statistics 
in the United States on drug and alcohol use 

 
Understanding the cultural relationship with alcohol and drugs is critical to assessing 

their impact on the American workplace.  Historically, the United States has struggled to 

                                            
8 Catarina Saraiva, Patricia Laya and Jeanna Smialek, Opioids on the Job Are Overwhelming American 
Employers, BLOOMBERG (September 20, 2017). https://www.bloomberg.com/news/articles/2017-09-
20/overdosing-on-the-job-opioid-crisis-spills-into-the-workplace. 
9 See id. 
10 See id. 
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regulate alcohol as efforts have yielded mixed results. A brief review of historical events 

and current statistics quickly confirms this.  In 1920, the 18th Amendment to the United 

States Constitution passed, prohibiting the sale of intoxicating liquors by declaring the 

production, transport, and sale of alcohol illegal.11 Notably, however, prohibition did not 

ban the consumption or private possession of alcohol.12 Crime rates soared as gangsters 

grew rich off black markets for alcohol.13 Corruption infiltrated and compromised every 

rank of law enforcement.14 In 1933, the United States pulled the plug on prohibition and 

passed the 21st Amendment to the US Constitution, repealing prohibition in full.15 

Currently, the United States primarily attempts to regulate alcohol consumption 

through its 21-year old minimum drinking age – the highest in the world.16 Despite the 

legal requirement, the Centers for Disease Control (CDC) estimates that people aged 12-

20 are responsible for 11% of the alcohol consumption in the United States– 90% of this 

alcohol is consumed by way of binge drinking (four drinks per occasion for women, five 

drinks per occasion for men).17 In the adult population, approximately 23% of adult men 

report binge drinking five times per month – averaging eight drinks per binge.18 

Approximately 12% of adult women report binge drinking three times per month, 

averaging five drinks per binge.19 The CDC estimates that nearly 58% of adult men and 

                                            
11 See U.S. CONST. amend. XVIII. 
12 See id. 
13 Dominic Sandbrook, How Prohibition backfired and gave America an era of gangsters and 
speakeasies, THE GUARDIAN (August 25, 2012). 
14 See id. 
15 See U.S. CONST. amend. XXI. 
16 Minimum Legal Drinking Age in 190 Countries, PROCON.ORG (Updated March 10, 2016). 
17 Fact Sheets: Alcohol and Public Health, CENTERS FOR DISEASE CONTROL AND PREVENTION. 
18 See id. 
19 See id. 
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46% of adult women have had a drink in the past 30 days.20 Excessive alcohol use is 

responsible for approximately 88,000 deaths in the United States each year.21 

Illegal “street” drugs such as ecstasy, amphetamines, cocaine, crack, 

methamphetamine, and heroin continue to gain a foothold among teenagers and adults.22 

In addition, synthetic drugs such as bath salts (LSD), spice/K2 (pot), and N-Bomb (LSD) 

have become more pervasive.23  One of the most publicized trends involves legal drugs 

– the abuse of prescription drugs, cold meds such as Dextromethorphan (DXM), and 

cough medicine (“purple drank”) have grown more prevalent in schools and workplaces.24 

Other drugs on the rise include sedatives such as Xanax, Ativan, Halcio, Klonopin, and 

Valium.25  

Many experts view the abuse of opioids – narcotic medications used to treat pain 

(Hydrocodone, OxyContin, Vicodin) – as one of the greatest health problems faced by 

our society today.26 Every day, 91 Americans die from an opioid overdose.27 Effective 

January 1, 2018, the Joint Commission, a non-profit that accredits and certifies nearly 

21,000 health care organizations in the US, prescribed new guidelines for standards 

related to pain assessment and management in response to the opioid epidemic.28 Some 

                                            
20 See id. 
21 See id. 
22 See  Larson, S.L., Eyerman, J., Foster, M.S., and Gfroerer, J.C., Worker Substance Use and 
Workplace Policies and Programs (2007 DHHS Publication No. SMA 07-4273, Analytic Series A-29). 
Rockville, MD: Substance Abuse and Mental Health Services Administration, Office of Applied Studies. 
23 Dr. Jonathan Horey, Bath Salts Smiles and Spice: The Dangers of Synthetic Drugs, HUFFINGTON 
POST (June 2, 2016), https://www.huffingtonpost.com/dr-jonathan-horey/bath-salts-smiles-and-
spi_b_10260468.html.  
24 Purple Drank Information, NARCONON. http://www.narconon.org/drug-information/purple-drank.html.   
25 Dani Kass, FDA Adds Black Box Warnings About Mixing Opioids, Benzos, Law360 (August 31, 2016).  
26 See Opioid Overdose Crisis, NATIONAL INSTITUTE ON DRUG ABUSE (January 2018). 
https://www.drugabuse.gov/drugs-abuse/opioids/opioid-overdose-crisis. 
27 Understanding the Epidemic, CDC. 2016. http://www.cdc.gov/drugoverdose/epidemic/. 
28 Joint Commission Enhances Pain Assessment and Management Requirements for Accredited 
Hospitals, THE JOINT COMMISSION PERSPECTIVES (July 2017). 

https://www.huffingtonpost.com/dr-jonathan-horey/bath-salts-smiles-and-spi_b_10260468.html
https://www.huffingtonpost.com/dr-jonathan-horey/bath-salts-smiles-and-spi_b_10260468.html
http://www.narconon.org/drug-information/purple-drank.html
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of those revisions require hospitals to (1) have a leadership team responsible for the 

prescribing of safe opioids; (2) provide staff with resources to improve pain assessment; 

and (3) identify opioid treatment programs that can be used for patient referrals.29 In 

addition, the new revisions require hospitals to acquire equipment needed to monitor 

patients who are a high risk for adverse outcomes from opioid treatment.30 

In further response to the crisis, on November 1, 2017, Governor Chris Christie, 

Chairman of the President’s Commission on Combating Drug Addiction and the Opioid 

Crisis, submitted the Commission’s Final report with fifty six (56) recommendations to 

combat the addiction crisis that is rampantly impacting our country.31  According to 

Governor Christie, “[o]ne of the most important recommendations in this final report is 

getting federal funding support more quickly and effectively to state governments, who 

are on the front lines of fighting this addiction battle every day... we are urging Congress 

and the Administration to block grant federal funding for opioid-related and SUD 

(substance use disorder)-related activities to the states.”32 Recommendations also 

included increasing collaboration with the private sector to design a wide-reaching media 

campaign addressing the hazards of substance abuse and the development of new 

policies to ensure informed patient consent prior to an opioid prescription for chronic 

pain.33 

                                            
https://www.jointcommission.org/assets/1/18/Joint_Commission_Enhances_Pain_Assessment_and_Man
agement_Requirements_for_Accredited_Hospitals1.PDF.  
29 See id. 
30 See id. 
31 Chairman’s Letter, THE PRESIDENT’S COMMISSION ON COMBATTING DRUG ADDICTION AND THE 
OPIOID CRISIS (November 1, 2017). 
32 See id. 
33 See id. 

https://www.jointcommission.org/assets/1/18/Joint_Commission_Enhances_Pain_Assessment_and_Management_Requirements_for_Accredited_Hospitals1.PDF
https://www.jointcommission.org/assets/1/18/Joint_Commission_Enhances_Pain_Assessment_and_Management_Requirements_for_Accredited_Hospitals1.PDF
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In assessing the national picture of drug-related matters, one thorny issue 

continues to be the legalization of marijuana in various states. Laws for recreational use 

have been passed in some form in Washington, Oregon, California, Nevada, Colorado, 

Maine, Massachusetts, Alaska, and the District of Columbia.34 In addition, a total of 29 

states have now legalized marijuana broadly for medical use.35 On January 4, 2018, 

Attorney General Jeff Sessions issued an enforcement memo that rescinded previous 

guidance which essentially enabled states to legalize marijuana without federal 

intervention.36 The new guidance will allow US Attorneys to prosecute people for 

marijuana distribution and possession, even in states where it is currently legal.37 The 

guidance has injected uncertainty into an already complex issue – some commentators 

state that “many are likely to be confused about whether it's okay to grow, buy or use 

marijuana in states where it's legal, since long-standing federal law prohibits it.”38  

In the midst of these challenging questions and bold attempts to address the 

problem, a substantial number of heavy drinkers and drug users continue to be 

employed in the workforce. Of the estimated 54 million adult binge drinkers in the US, 

80% are employed full-time.39 In addition, of the estimated 20 million adults with 

substance abuse problems, 61% are employed full-time.40 In terms of the entire 

                                            
34 State Marijuana Laws in 2017 Map, GOVERNING THE STATES AND LOCALITIES. 
http://www.governing.com/gov-data/state-marijuana-laws-map-medical-recreational.html.   
35 See id. 
36 Jeff Sessions ends policy that let legal pot flourish, CBS NEWS (January 4, 2017), 
https://www.cbsnews.com/news/jeff-sessions-marijuana-policy-announcement/.  
37 See id. 
38 See id.  
39 Nancy E. Marion and William M. Oliver, Drugs in American Society: An Encyclopedia of History, 
Politics, Culture, and the Law, ABC-CLIO (2014). 
40 See id.  

http://www.governing.com/gov-data/state-marijuana-laws-map-medical-recreational.html
https://www.cbsnews.com/news/jeff-sessions-marijuana-policy-announcement/
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workforce, 9-10% of the full-time US workers have a current drug or alcohol 

problem.41 

Employees who abuse alcohol and drugs can pose significant problems, 

including diminished job performance, lowered productivity, absenteeism, tardiness, 

high employee turnover, and increased medical and workers’ compensation bills.42 In 

addition, employees who abuse drugs and alcohol can also make a workplace more 

volatile and dangerous, exposing employers to legal liability and other legal issues.43 In 

schools, a growing number of districts are exploring random drug testing of staff as a 

safety measure, but the practice is still uncommon (and possibly unconstitutional!).44 

Widespread drug and alcohol abuse are clearly major problems in the general 

population as well as in the American workplace. The employee who suffers from drug 

addiction and/or alcoholism can pose one of the most complex dilemmas faced by any 

employer, especially one responsible for minors, such as school districts. Frequently, 

with treatment, these employees can be highly productive and valuable workers. The 

next section examines the potential legal repercussions of how employers deal with this 

challenging situation and what protections are in place – both for the employee and the 

school district.   

(2) Treatment of Alcoholism and Addiction as a Disease Under ADA and 
ADAAA: Protection for Employer and Employee 
 

a. Generally 
 

                                            
41 Robert Preidt, Substance abuse a problem for America’ s workforce, CBS NEWS (April 16, 2015). 
https://www.cbsnews.com/news/substance-abuse-a-problem-for-americas-workforce/.   
42 Drugs and Alcohol in the Workplace, NATIONAL COUNCIL ON ALCOHOLISM AND DRUG DEPENDENCE 
(April 26, 2015). https://www.ncadd.org/about-addiction/addiction-update/drugs-and-alcohol-in-the-
workplace. 
43See id. 
44 See id. 

https://www.cbsnews.com/news/substance-abuse-a-problem-for-americas-workforce/
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According to the U.S. Equal Employment Opportunity Commission, alcoholism can 

qualify as a disability within the protections of the Americans with Disabilities Act (ADA).45 

In such instances, an employer may be required to provide a reasonable accommodation 

to the individual. The ADA prohibits discrimination against applicants and employees who 

meet the statute’s definition of a “qualified individual with a disability.”46 The ADA defines 

a “disability” in three ways: (1) a physical or mental impairment that substantially limits 

one or more of the major life activities of an individual; (2) a record of such an impairment; 

and (3) being regarded as having such an impairment.47  After a rash of court decisions 

narrowly interpreted what constitutes a disability, the ADA Amendments of 2008 

(“ADAAA”) was passed to expand coverage for people and refocus the original intentions 

of the ADA. The ADAAA broadened the range of “life activities” to include “performing 

manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, 

speaking, breathing, learning, reading, concentrating, thinking, communicating, and 

working.”48 In addition, the ADAAA addressed the phrase “substantially limits” and 

lowered the degree of functional limitation required.49 According to guidance from the 

Equal Employment Opportunity Commission (EEOC), “[a]n impairment does not need to 

prevent or severely or significantly restrict a major life activity to be considered 

‘substantially limiting.’”50  While not every impairment constitutes a disability, the ADAAA 

stated “the definition of disability in this Act shall be construed in favor of broad coverage 

                                            
45 Application of ADA Legal Requirements to Performance and Conduct Standards, EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION. 
46 42 U.S.C. § 12112(a) (2000); 29 C.F.R. § 1630.4 (2007). 
47 42 U.S.C. § 12102(2) (2000); 29 C.F.R. § 1630.2(g) (2007). 
48 ADA AMENDMENTS ACT OF 2008, 110 P.L. 325, 122 Stat. 3553, 3555, 110 P.L. 325, 2008 Enacted 
S. 3406, 110 Enacted S. 3406. 
49 See id. 
50 See id. 
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of individuals under this Act.”51 The ADA may protect a qualified alcoholic who can meet 

the definition of disability, thus requiring reasonable accommodation; however, an 

employer may discharge or deny employment to an individual whose use of alcohol 

impacts on-the-job conduct or performance beyond what can be reasonably 

accommodated.52  

There is no question that employers – indeed society – often attach a stigma to 

alcoholism that is not apparent with other ADA-covered conditions.53 The stereotype of 

the alcoholic as one who is less trustworthy, undependable, or incompetent is often 

based on sweeping, uninformed assumptions about addiction – which in truth is a 

chronic disease.54 Importantly, just as many other diseases, addiction has a genetic 

component that can significantly impact a person’s susceptibility.55  Drug addiction and 

alcoholism can be managed, as can other chronic conditions such as diabetes, asthma, 

or heart disease.56 While it is not uncommon for an alcoholic or drug addict to relapse, 

employers who successfully approach employees struggling with such issues frequently 

do so by obtaining a full understanding of the condition and the particular employee’s 

situation.57   

Employees battling alcoholism may be protected by the ADAAA if they can prove 

that they are “substantially limited in a major life activity.”58 For example, an alcoholic 

                                            
51 See id. 
52 Application of ADA Legal Requirements to Performance and Conduct Standards, EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION. 
53 What are an Employer’s Obligations Toward Alcoholic Employees, CORPORATE FINDLAW. 
54 See id. 
55 Drug Addiction (substance abuse disorder), MAYO CLINIC. https://www.mayoclinic.org/diseases-
conditions/drug-addiction/symptoms-causes/syc-20365112. 
56 See Employer’s Obligations, supra note 53.  
57 See id.  
58 See id. 

https://www.mayoclinic.org/diseases-conditions/drug-addiction/symptoms-causes/syc-20365112
https://www.mayoclinic.org/diseases-conditions/drug-addiction/symptoms-causes/syc-20365112
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employee may be substantially limited in her/his ability to “walk, talk, think, or work as a 

consequence of uncontrolled drinking” or any of the other previously listed life 

activities.59  A reasonable accommodation for such an employee may include granting 

leave to attend an Alcoholics Anonymous meeting or rehabilitation program.60 But as 

demonstrated in the following discussion regarding case law, employers usually do not 

have to make a reasonable accommodation for an action that would normally violate 

their code of conduct.61  

b. Caselaw:  Conduct vs. Condition 

Cases from before and after the 2008 amendments are instructive. As the case 

law illustrates, it is critical to understand the difference between addiction/alcoholism 

and actual misconduct that may result. This section will examine three cases where 

plaintiffs sought protection under the ADA – ranging from a request to excuse obvious 

conduct that violated a work policy to a more serious request for a reasonable 

accommodation. In Salley v. Circuit Stores, the Third Circuit considered the case of 

Michael Salley, a Circuit City Manager who was a recovering heroin addict.62 He was 

addicted to heroin for approximately 13 years, but after participating in several inpatient 

and outpatient recovery program, he managed to stay sober for 10 years.63  

Approximately five years into his sobriety, he was hired by Circuit City as a video sales 

counselor – and eventually worked his way up to management. 64 

                                            
59 See id. 
60 See id. 
61 See id. 
62 See Salley v. Circuit City Stores, 160 F.3d 977, 978-79 (3d Cir. 1998). 
63 See id. at 978-79. 
64 See id. at 979. 
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In his tenth year of sobriety, Salley began to drink alcohol again and use heroin 

heavily with a co-worker.65 He eventually sought treatment through Circuit City’s 

confidential employee assistance program – but rumors began to swirl regarding his 

drug use with a coworker.66 Eventually, he was interviewed by Circuit City’s loss 

prevention department and signed a statement acknowledging that he used heroin on a 

regular basis before work and after work – and violated his management responsibilities 

because he did not report his co-worker’s heavy drug use. 67 He lost his job, then 

brought suit alleging that he had been fired in violation of the ADA.68 

 Under the ADA, the court found that if Circuit City had fired him due to drug use, 

it would have to determine whether that use was current.69 However, the court never 

reached that question – and ultimately determined that it did not matter whether Salley 

made out a prima facie case of discrimination.70 The court found that Circuit City 

“proffered a legitimate, non-discriminatory reason for firing him – his violation of 

management policies.” 71  Those legitimate, non-discriminatory reasons included 

incidents where he discussed drugs at the workplace, reported to work under the 

influence of drugs, reported to work late because of his drug use, left work to use drugs, 

failed to report a subordinate’s drug use, and engaged in drug use with that 

subordinate.72 The court found that “Circuit City legitimately feared that such acts would 

be harmful to its business.”73  

                                            
65 See id. 
66 See id. 
67 See id. 
68 See id. 
69 See id. at 980. 
70 See id. at 981. 
71 See id. 
72 See id. 
73 See id. 
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Similarly, in 2014, the Eastern District of New York considered the case of a 

cemetery groundskeeper who failed to report for work for five days due to a substance 

abuse problem.74 The company that owned the cemetery had already fired the 

employee once for making threats of physical violence against a fellow employee and 

failing to report to work – but the company agreed to reinstate him if he sought 

treatment for alcoholism.75 The two parties signed a “last chance” stipulation to this 

effect. 76 The employee sought help for his addiction - but on the day he was scheduled 

to return, he did not show up (and failed to show for the next five days).77  

The court ruled in favor of the cemetery holding that “[w]ith regard to alcoholism, 

ADA's requirement that an employer reasonably accommodate an alcoholic  employee 

requires no more than that such employee be given unpaid time off to participate in a 

treatment program.”78 In addition, “[t]he ADA does not require that employers tolerate 

misconduct traceable to an employee's alcoholism, nor does it protect alcoholics from 

the consequences of their own behavior.”79 The court determined that the cemetery 

company already provided a reasonable accommodation when it rescinded the initial 

termination and allowed the employee to seek treatment.80 In addition, the court even 

                                            
74 See Klaper v. Cypress Hills Cemetery, No. 10-CV-1811 (NGG) (LB), 2014 U.S. Dist. LEXIS 46470, at 
*32-34 (E.D.N.Y. Mar. 31, 2014). 
75  See id. 
76  See id. 
77 See id. 
78 See id. 
79 See id. at *33; See also Woolcott v. E.I. Dupont De Nemours & Co., Inc., No. 95-CV-0721, 1997 U.S. 
Dist. LEXIS 6700, 1997 WL 251475, at *4 (W.D.N.Y. Apr. 29, 1997) (noting "alcoholics are not exempt 
from reasonable rules of conduct and that an employer need not tolerate an alcoholic's misconduct" and 
"the ADA does not protect an alcoholic from the consequences of his misconduct"); Brennan v. New York 
Police Dep't, No. 93-CV-8461 (BSJ), 1997 U.S. Dist. LEXIS 23193, 1997 WL 811543, at *5 (S.D.N.Y. May 
27, 1997), aff'd sub nom. Brennan v. New York City Police Dep't, 141 F.3d 1151 (2d Cir. 1998) ("[C]ourts 
have consistently found that termination in the context of misconduct that is tied or related to alcoholism 
does not violate [*34] the ADA."). 
80 See Klaper, 2014 U.S. Dist. LEXIS 46470, at *34. 
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commented that the original offenses prior to the treatment stipulation were terminable 

offenses because they occurred on the job – regardless of the ADA. 81 

On the other hand, in a 2010 case, the U.S. District Court for the Eastern District 

of Pennsylvania considered a discrimination case under ADA of a teacher – a 

recovering alcoholic – who did not actively violate any work policies.82 The woman was 

a well-regarded substitute teacher and a “certified, experienced, educated, and qualified 

teacher for grades K-12 special education, K-6 elementary education, and for middle 

school level mathematics and science.”83 Following the 2008-2009 school year, her 

school rated her performance as “outstanding” and she was given a strong 

recommendation for employment within the district.84 After she began work as a full-

time teacher, she was lauded for her exemplary performance by the assistant principal 

in November 2011.85 In December 2011, she mentioned to the principal of the school 

that she was disabled and a recovering alcoholic.86 In January 2012, the principal 

suddenly rated her performance as unsatisfactory and accused her of being 

incompetent – and then forced to her resign from the district.87 

The court found that in order to establish a prima facie case of employment 

discrimination, a plaintiff must demonstrate that: (1) she is a disabled person within the 

meaning of the ADA; (2) she is otherwise qualified to perform the essential functions of 

the job, with or without reasonable accommodations by the employer; and (3) she 

                                            
81 See id. 
82 Barnett v. Sch. District of Lancaster, No. 14-2414, 2015 U.S. Dist. LEXIS 36565 (E.D. Pa. Mar. 24, 
2015). 
83 See id. at *25. 
84 See id. 
85 See id. at *26. 
86 See id. 
87 See id. at *26-27. 
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suffered an adverse employment decision as a result of the discrimination. 88 The court 

examined her previous positive evaluations and the temporal relationship between her 

disclosure and the principal’s negative evaluation of her.89 Based on this, the court 

determined that the school based its adverse employment decision on her disability and 

it was therefore discriminatory.90  

In another case, a recovering alcoholic school employee nearly qualified for 

protection under the ADA – only to see her claim fail due to a lack of evidence. In Larkin 

v. Methatcon School District, Deborah Larkin, a PE teacher, arrived at school after a 

night of drinking and drank a full bottle of cough syrup to satisfy her craving for 

alcohol.91 District officials confronted her, and she submitted to a blood alcohol test.92 

When her blood alcohol content registered three times more than the legal limit, she 

was suspended from the school district, and shortly thereafter entered a treatment 

program.93 

Upon returning from her treatment program, she asked for a transfer to an 

elementary school within the district.94 She stated the she was hoping to change 

“people, places, and things” – which is common parlance tied to recovery that 

emphasizes the recovering employee’s need to avoid potential triggers in her/his life.95 

There was an immediate opening at another elementary school in the district.96 She 

applied for that position, but the principal of that school hired another applicant whom 

                                            
88 See id. at *24-25. 
89 See id. at *27. 
90 See id. 
91 See Larkin v. Methacton Sch. Dist., 773 F. Supp. 2d 508, 513 (E.D. Pa. 2011). 
92 See id. 
93 See id. 
94 See id. at 513-14. 
95 See id. at 514. 
96 See id. 
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she stated was more qualified.97  Larkin then sued the district for not making an 

accommodation for her disability of alcoholism.98   

The court found that the issue is “whether Larkin's alcoholism substantially limits 

a major life activity—or, more precisely, whether her alcoholism substantially limited a 

major life activity when she requested a reasonable accommodation and when she 

applied for the elementary-school positions.”99 The court further explained that “whether 

a person has a disability under the ADA is an individualized inquiry,” and that courts 

must “determine the existence of disabilities on a case-by-case basis.”100 In  the 

individualized inquiry, “a court must first identify the specific life activities that the plaintiff 

claims are affected and determine whether those activities are ‘major life activities’ 

under the ADA, and then must evaluate whether the plaintiff's impairment substantially 

limits those major life activities.”101 

 In addition, the court examined the EEOC regulations accompanying the ADA 

which define “substantially limits” to mean either “[u]nable to perform a major life activity 

that the average person in the general population can perform” or “[s]ignificantly 

restricted as to the condition, manner, or duration under which an individual can perform 

a particular major life activity as compared to the condition, manner, or duration under 

which the average person in the general population can perform that same major 

activity.”102  In examining Supreme Court jurisprudence, the Eastern District cautioned 

that “courts must not ‘settle for a mere difference’ in an individual's performance of a 

                                            
97 See id. 
98 See id. 
99 See id at 523.; see also Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 308 (3d Cir. 1999). 
100See Larkin, 773 F. Supp. 2d at 523; see also Albertson's, Inc. v. Kirkingburg, 527 U.S. 555, 566, 119 S. 
Ct. 2162, 144 L. Ed. 2d 518 (1999). 
101 See Larkin, 773 F. Supp. 2d at 523. 
102 See id.at 524; C.F.R. § 1630.2(j)(1).  
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major life activity . . . . . [t]he word 'substantial' . . . clearly precludes impairments that 

interfere in only a minor way with the performance of [a major life activity] from 

qualifying as disabilities.”103 

Larkin ultimately contended that her alcoholism substantially limited her ability to 

care for herself and to think.104 She stated that this was rooted in her experience at the 

high school where she faced “the barrage of substance abuse and other emotional 

issues posed by her high school students on a daily basis.”105 She asserted that these 

difficulties created “triggers for her to drink” and substantially limited her “ability to care 

for herself and to think clearly to avoid succumbing to the next drink.”106  

The court found that she did not offer any factual support for this conclusion.107 

Larkin did not plead facts that illustrated that her disability impacted a major life activity 

such as walking, seeing, hearing, speaking, breathing, learning, and working.108 In 

addition, while “thinking” has been recognized by courts as a substantial life activity, 

“she offered no specific evidence demonstrating either how her alcoholism affected her 

ability to think or the severity of her limitations.”109   

 These cases illustrate some of the limits and difficulties surrounding a claim 

brought under the ADA. The Larkin case was likely a close call – and it highlights the 

important distinction between on-the-job conduct resulting from alcoholism and the 

court’s treatment of alcoholism as an impairment itself. The court stated clearly that if 

Larkin had presented evidence that showed how her alcoholism impaired her thinking, 

                                            
103 See Larkin, 773 F. Supp. 2d at 524. 
104 See id. at 525. 
105 See id. at 524. 
106 See id. 
107 See id. at 525. 
108 See id. 
109 See id. 



17 
 
9646995.1/SP/00033/0054/011218 

she might have prevailed.  People who claim alcoholism in an ADA claim frequently do 

not prevail; such firings are often tied to conduct. The Circuit City case tends to 

represent the more extreme scenario – numerous conduct violations in that case 

prevented the court from making any consideration of a prima facie case of 

discrimination. However,  as clearly illustrated by the Barnett case, it is critical to 

proceed cautiously anytime an employee makes a disclosure regarding alcoholism or 

drug addiction – any employment decision made in the immediate aftermath will most 

certainly be scrutinized and possibly reviewed for discriminatory conduct. In 

synthesizing the cases above, courts appear to be initially focused on whether conduct 

of the employee violates the work policy; generally any such conduct may possibly 

preclude ADA protection. After that analysis, the courts examine whether the claimed 

disability impedes a major life activity such that a disability exists and accommodation 

must be considered. In the aftermath of ADAAA, this analysis is no longer as narrow as 

it once was, as the term “substantially limits” is to be construed broadly in favor of 

expansive coverage.  Nevertheless, as illustrated in the Larkin case, for a recovering 

alcoholic seeking protection under the ADA, it is still critical to make some evidentiary 

showing that demonstrates how the alcoholism impedes “thinking” or any other 

substantial life activity.  

 As a practical matter, the ADA may apply in a situation where an employee 

expresses that she/he (1) has previously had a drinking or drug problem; (2) provides a 

specific explanation as to how it has impacted her/his ability to do their job (particularly if 

it impacts “thinking”); and (3) wants to seek help.   
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Employers, however, should know that nothing in the ADA requires an employer 

to tolerate alcohol or drug use on the job.110 In addition, employers may discipline 

employees for improper behavior on the job, even if the employee can attribute the 

action to his or her alcoholism.111  Absences during an agreed-upon period of recovery 

will likely constitute part of the reasonable accommodation.112  

As a clarifying point, alcoholism and drug addiction both constitute disabilities 

under the ADA, but they are treated differently in some respects. Generally, a person 

who uses alcohol currently is not denied protection if qualified to perform the essential 

functions of a job.113 According to the Equal Employment Opportunity Commission’s 

(EEOC’s) Technical Assistance Manual for ADA, “an employer may discipline, 

discharge or deny employment to an alcoholic whose use of alcohol adversely affects 

job performance or conduct to the extent that s/he is not ‘qualified.”’114 

Illegal drug use is generally never protected – but recovering addicts are 

protected under the ADA.115 According to the EEOC’s manual, “Persons addicted to 

drugs, but who are no longer using drugs illegally and are receiving treatment for drug 

addiction or who have been rehabilitated successfully, are protected by the ADA from 

discrimination on the basis of past drug addiction.”116 A failed drug test from an 

employee would likely constitute current,illegal drug use and prevent the employee from 

receiving ADA protection.117 However, the Massachusetts Supreme Court recently held 

                                            
110 See Employer’s Obligations, supra note 53. 
111 See id. 
112 See id. 
113 The Americans With Disabilities Act: Applying Performance And Conduct Standards To Employees 
With Disabilities, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. 
114 See id. 
115 See id. 
116 See id. 
117 See id. 
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that under a state statute, an employer wrongfully terminated an employee who tested 

positive for marijuana – because the state had already approved her use of medical 

marijuana.118  Similar to the ADA, the state statute in that case specifically addressed 

the requirement of a reasonable accommodation for any employee who suffers from a 

disability.119 The court found that because the employee suffered from Crohn’s disease, 

she was entitled to a reasonable accommodation to alleviate the effects of that 

disease.120 This outcome could be similar in states that have legalized medical 

marijuana, but not in others. 

(3) Practical Tips for School Districts Dealing with Employees Under the 
Influence 

 
a. Generally 

 
The following discussion includes practical tips for school districts seeking to 

implement the best practices to address employees who may be under the influence as 

well as the constitutional considerations regarding search and seizure. First, a district 

should have a written drug and alcohol testing policy. The policy should include drug 

and alcohol testing for an employee who raises a reasonable suspicion of drug or 

alcohol use. In addition, that policy should discuss when and how searches are 

permitted under the district’s privacy policy. A general policy statement is not enough to 

permit drug testing – if your policy does not include testing for reasonable suspicion, 

you may want to consult legal counsel to help you draft appropriate language. A strong 

policy should generally include a clear prohibition against the sale or consumption of 

                                            
118 Barbuto v. Advantage Sales & Mktg., LLC, 78 N.E.3d 37 (2017). 
119 See id. at 44-45. 
120 See id.  
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alcohol and drugs on school property.121 In addition, it should describe in detail any 

reasonable suspicion testing policy, random drug testing policy, and/or post-

accident/post-injury drug and alcohol testing policy.122  The policy should also outline 

the consequences if an employee tests positive for alcohol or drugs.123  

A concern or a problem with an employee’s behavior may warrant an 

investigation. The following steps outline important considerations and potential pitfalls 

when undertaking such an investigation.   

1. Who Should Conduct the Investigation? 

While managers may make observations about employee behavior, any actual 

investigation should be conducted by Human Resources, an outside third party, or legal 

counsel when an allegation is made or use of substances in the workplace is suspected. 

An employee’s supervisor or anyone who makes decisions regarding the employee’s 

work and job actions should never conduct the investigation. Doing so could increase 

the likelihood of retaliation by the supervisor or at least an allegation of same by an 

employee. The investigation should always be kept as confidential as possible, and 

witnesses should sign a statement that they agree to maintain confidentiality. 

2. How to Document Complaints 

 Document any complaints, concerns, behavior patterns, or witnesses to the 

behavior. Frequently, suspicions regarding an employee who may be under the 

influence may come from co-workers or clients, often before it is noticed by a 

                                            
121 Michelle R. Magruder, Employer drug and alcohol policies: What to include, INSIDE COUNSEL 
(November 12, 2015). https://www.law.com/insidecounsel/2015/11/12/employer-drug-and-alcohol-
policies-what-to-include/. 
122 See id. 
123 See id. 
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supervisor. The allegations may be valid or they may be created for any number of 

motives.  The employer’s job is to investigate thoroughly to find the truth, considering 

the motives of those involved and the credible evidence.  When investigating a 

complaint, focus on the facts – it is important to determine what a witness saw, heard, 

or observed in some way.  

Often a co-worker may be eager to explain “why” she or he thinks something 

may have happened, but it is critically important to gather facts instead of opinions or 

guesses. Lawyers know all too-well that witnesses often believe what they are told 

without verification, may believe the first piece of information provided, and/or may tend 

to believe the person with whom they have the best relationship or most in common.  

While those are normal and can even be positive traits generally, they can jeopardize a 

sound investigation.  Broad-based assumptions or rumors that someone “may” be an 

alcoholic have no place in this factual investigation. All observers should document their 

observations in detail. 

3. The Dangers of Diagnosis and Making Assumptions 

Managers generally should not be put in the position to diagnose a drinking or 

drug problem. Identifying behaviors of concern and stating those observations with 

proper documentation should be the extent of their interaction with an employee 

suspected of intoxication. Ideally, a manager or employee should point out what is 

observed without specifically identifying alcohol use or suggesting any medical 

diagnosis. Caution is warranted here because an observer’s conclusory statement 

about an employee’s condition may help the employee fall within the ambit of ADAAA’s 

extensive protection – when the observer may have had no real basis to make the 



22 
 
9646995.1/SP/00033/0054/011218 

assumption.  For example, if an observer witnessed an employee who might be under 

the influence, an improper statement would be “from what I’ve heard before, I think [the 

employee] might be an alcoholic. He definitely seemed that way from the way he was 

slurring his words.” A much BETTER statement would be “I am not sure what was 

wrong, but I was concerned by [the employee’s] unsteady walk and slurred words.”  The 

former might be sufficient evidence of the employer regarding the employee as being 

disabled. 

4. How to Evaluate Behavior 

In addition, when observing behavior that raises concerns, focus on any inability 

to perform essential functions of the job. This may include any of the following: strange 

odors, slurred speech, eyes being dilated or constricted, emotional issues such as 

agitation or irritability, drowsiness, excessive sweating, an accident that appears to have 

been caused by substance abuse, impaired mobility, or the discovery of empty bottles 

of alcohol in the employee's desk drawer. Employers are strongly cautioned against 

making any judgments based on discriminatory stereotypes.  A good explanation very 

well may exist and should be explored before any conclusions are reached. 

5. Meeting with the Employee 

Once the situation is documented and the details are established, only then 

should a school official meet with the employee for a discussion of the behavior at 

issue.  It may be helpful to have a second administrator at this meeting to act as a 

witness, and some value may be added by allowing the employee to select who 

attends. When interviewing an employee, a conversational and non-confrontational 

approach is best – being professional and respectful and focused on the work 



23 
 
9646995.1/SP/00033/0054/011218 

implications is critical. It is important to find the right setting for the meeting – where the 

conversation may be kept confidential and an employee may feel at ease. In addition, 

the official should have a strong grasp of the facts gathered from the investigation and 

treat the employee no differently than any employee in the same position. Most 

importantly, a district should follow its written policy closely to the extent it applies.   

6. Extenuating Circumstances 

Extenuating circumstances may exist. For example, an employee who may have 

had too much to drink at a work party or event with co-workers may not be a reliable 

informant, and others present may need to be questioned when determining if an 

investigation is warranted.   Similarly, if an employee is called into work at an unusual 

time – Saturday night, for example – being under the influence may not signal a 

problem, especially if the employee had no reason to anticipate being called into work. 

Perhaps more common for school districts are the life circumstances and hurdles that 

their employees may face: bereavement, divorce, or a child custody proceeding could 

adversely impact an employee’s conduct. Thus, it is imperative that the facts be 

evaluated in each situation.  While such events may be taken into account, it is 

important to treat employees equally – and to document any exception thoroughly. 

b. Drug and Alcohol Testing: Legal Concerns Regarding Search and 
Seizure 
 

When and how to test for drug and alcohol abuse will likely depend on what is 

contained in the district’s policy. It must be emphasized that a written policy should 

describe in detail any reasonable suspicion testing policy, random drug testing policy, 

and/or post-accident/post-injury drug and alcohol testing policy. Most of the time, an 

employer should not request or require an alcohol test unless there is reasonable 
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individualized suspicion, which would likely stem from erratic behaviors listed above. An 

employee can refuse to take an alcohol test. However, a worker whose condition of 

employment includes alcohol testing for reasonable cause can likely be terminated for 

this refusal. In the absence of a district policy, it is critical to be aware of a variety of 

constitutional concerns that may arise in this situation.  

 Citizens, including district employees, generally have a right to be free from 

unreasonable searches and seizures by the government (including a public 

employer).124 Blood, urine, and breath tests of public employees to determine drug use 

are searches under the Fourth Amendment of the U.S. Constitution.125  A district may 

search an employee or an employee’s property if: (1) there are reasonable grounds to 

believe that the search will turn up evidence that the employee is guilty of work-related 

misconduct; and (2) the search is reasonably related in scope to the circumstances that 

justified the interference in the first place. 126 

In addition, a district may search an employee’s workplace for non-investigatory, 

work-related purposes, if there are reasonable grounds to believe that the search will 

turn up evidence that the employee is guilty of work-related misconduct.127  Random 

alcohol and drug testing of employees in “safety-sensitive” positions may be permissible 

when the intrusiveness of the search is minimal and a board is able to demonstrate that 

the drug-testing program furthers its interest in ensuring the physical safety of 

students.128  “Safety-sensitive” positions include those that involve the handling of 

                                            
124 See U.S. CONST. amend. IV; Tex. Const. Art. I, Sec. 9. 
125 Skinner v. Railway Labor Executives Ass’n, 489 U.S. 602 (1989). 
126 O’Connor v. Ortega, 480 U.S. 709 (1987); New Jersey v. T.L.O., 469 U.S. 325 (1985). 
127 See Ortega, 480 U.S. at 727. 
128 Aubrey v. Sch. Bd. of LaFayette Parish, 148 F.3d 559 (5th Cir. 1998). 
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potentially dangerous equipment or hazardous substances in an environment including 

a large number of children (i.e. driving a school bus).129   

A district that consistently applies its written drug and alcohol policy will find itself 

in the least danger for legal jeopardy. In addition, the district that consistently applies a 

clear policy will be able to better evaluate when an exception may be appropriate.  

CONCLUSION 

 Alcohol and drug abuse have had a corrosive, pervasive impact on the American 

workplace. Past missteps in addressing these issues in our society often stem from a 

lack of information and failure to acquire a better understanding of these conditions.  As 

demonstrated by the case law, on-the-job conduct resulting from drug or alcohol use 

does not have to be tolerated.  However, school administration should avoid 

assumptions, document any behaviors thoroughly, and approach the employee 

compassionately. Employees who are encouraged to seek treatment options can be 

happy, productive workers. While this outcome is not guaranteed, the district that arms 

itself with facts regarding these conditions will be more successful than the one that 

does not.  

                                            
129 See id.at 563-64. 
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