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I. INTRODUCTION 

The issue of prayer in the public schools remains one of the most contentious and 
controversial in American jurisprudence.  Since 1962, the United States Supreme Court has entered 
the fray on five occasions:  in 1962, 1963, 1985, 1992 and 2000.  On each of these occasions, the 
Court held that a particular practice was unconstitutional.   The last of these cases, Santa Fe 
Independent School District v. Doe,1 addressed the propriety of students delivering prayers over the 
loudspeaker prior to a school-sponsored football game.  That case originated in Santa Fe, Texas, a 
town of 12,500 located 35 miles south of Houston.   

 
Although the backdrop of the Santa Fe case is an extracurricular football game, the Court’s 

opinion provides guidance on a plethora of significant First Amendment issues, including balancing 
the free speech rights of individuals against the state’s obligation to remain neutral on matters of 
religion.  This article examines the Santa Fe opinion and analyzes case law that has emerged since 
Santa Fe was decided 17 years ago. 

 
II. THE FIRST AMENDMENT: FOUNDATIONAL PRINCIPLES  
 
 The public schools, like other public entities, must comply with the First Amendment to the 
Constitution.  The First Amendment states, in pertinent part, that Congress “shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech. …”  The Supreme Court has held that the First Amendment requires that the 
public schools be neutral regarding religion, neither favoring or disfavoring it.2  
 

A. The Establishment Clause and Religious Neutrality 
 

The Supreme Court has employed a variety of tests to evaluate whether particular practices 
are constitutional.  Regardless of the test employed, when evaluating the constitutionality of a 
religious activity occurring in a public school, the Supreme Court historically has been especially 
protective of younger students who may lack the judgment and experience to appreciate the 
difference between school-sponsored speech and private speech that happens to occur at school.3 

Lemon Test:   In Lemon v. Kurtzman,4 the Supreme Court held that an activity will pass 
constitutional muster if there is a legitimate, secular (non-religious) purpose for the activity; the 

                                                           
1  530 U.S. 290 (2000). 
2  See generally Everson v. Board of Educ., 330 U.S. 1, 18 (1947) (“State power is no more to be used so as to 

handicap religions, than it is to favor them.”). 
3  See generally Edwards v. Aguillard, 482 U.S, 578, 583-84 (1987) (noting that public school students are 

“impressionable”; courts must be “particularly vigilant in monitoring compliance with the Establishment Clause 
in elementary and secondary schools”); Board of Educ. v. Mergens, 496 U.S. 226, 250 (1990) (“We think that 
secondary school students are mature enough and are likely to understand that a school does not endorse or 
support student speech that it merely permits on a non-discriminatory basis”); see, e.g., DeNooyer v. Livonia 
Pub. Schs., 799 F. Supp. 744 (E.D. Mich. 1992), aff’d, 12 F.3d 211 (6th Cir. 1993) (holding that a teacher acted 
constitutionally when she prohibited a young student from showing a religious video during show-and-tell). 

4  403 U.S. 602 (1971). 
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primary effect of the activity neither advances nor hinders religious belief or practice; and the activity 
does not foster excessive entanglement between the governmental entity and religious concerns.  The 
secular purpose prong focuses on the predominant purpose of the challenged rule; an incidental 
benefit to religion will not invalidate a rule.5  “To have forbidden ‘effects’ under Lemon, it must be 
fair to say that the government itself has advanced religion through its own activities and influence.”6 

 Although the Lemon test has been criticized by members of the Court and commentators,7 it 
has not been overruled and continues to be cited.  The Supreme Court cited Lemon with approval 
in Santa Fe,8 and appellate courts continue to recognize its vitality.9 

“Coercion” Test:  In Lee v. Weisman,10a middle school principal invited a rabbi to deliver a 
prayer at a middle school graduation and directed the clergyman to keep his prayers nonsectarian.  
The Court found that this practice offended the Establishment Clause in part because it involved 
“state officials direct[ing] the performance of a formal religious exercise at promotional and 
graduation ceremonies for secondary schools,” thereby coercing participation by objectors.11  The 
Lee Court expressed concern about the psychological pressure to participate in a religious activity 
that would be placed upon students by government-mandated prayer.12 

Endorsement Test:   The endorsement test seeks to determine whether the government 
endorses religion by means of the challenged action.13  The state unconstitutionally endorses religion 
when it conveys a message that a particular religion is “favored,” “preferred,” or “promoted” over 
other beliefs.14  Endorsement does not occur, however, merely because of the possibility that 
someone might erroneously conclude that the state is endorsing religion.15  Rather, “the 
endorsement test necessarily focuses upon the perception of a reasonable, informed observer” and 
not that of a casual passerby.16 

                                                           
5  See Wallace v. Jaffree, 472 U.S. 38, 56 (1985); Lynch v. Donnelly, 465 U.S. 668, 678 (1984). 
6  Corporation of Presiding Bishop of the Church of Jesus Christ v. Amos, 483 U.S. 327 (1987). 
7  See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 319 (2000) (Rehnquist, C.J., dissenting) (stating that 

“Lemon has had a checkered career”); Lamb’s Chapel v. Center Moriches Sch. Dist., 508 U.S. 384, 398 (1993) 
(Scalia, J., concurring) (“Like some ghoul in a late-night horror movie that repeatedly sits up in its grave and 
shuffles abroad, after being repeatedly killed and buried, Lemon stalks our Establishment Clause jurisprudence 
once again, frightening the little children and the school attorneys of Center Moriches Union Free School 
District.”); Grumet v. Board of Educ. of the Kiryas Joel Sch. Dist., 512 U.S. 687, 721 (1994) (O’Connor, J., 
concurring) (“As the Court’s opinion today shows, the slide away from Lemon’s unitary approach is well under 
way.  A return to Lemon, even if possible, would likely be futile. . .”). 

8  530 U.S. at 314. 
9  See, e.g., Doe v. Elmbrook Sch. Dist., 687 F.3d 840, 850 (7th Cir. 2012) (en banc) (Lemon “remains the prevailing 

analytical tool for the analysis of Establishment Clause claims”) (citation omitted). 
10  505 U.S. 577 (1992). 
11  Id. at 588. 
12  Id. at 593. 
13  See County of Allegheny v. ACLU, 492 U.S. 573 (1989). 
14  Id. at 593. 
15  See Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 765 (1995) (Scalia, J., plurality opinion). 
16  Id. at 773, 780 (O’Connor, J., concurring). 
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 When evaluating a challenged practice, most lower courts will analyze the practice in light of 
each of the above tests.  Therefore, school law attorneys should consider analyzing each test when 
providing briefing to a court. 

B. The Free Exercise Clause and Freedom of Religion 

The free exercise inquiry focuses on “whether the government has placed a substantial 
burden on the observation of a central religious belief or practice and, if so, whether a compelling 
government interest justified the burden.”17 However, when the rule or regulation being challenged 
is neutral and of general applicability, it need not be justified by a compelling governmental interest 
even if the law has the incidental effect of burdening a particular religious practice.18  Instead, the 
rule or regulation need only be rationally related to a legitimate government interest to survive a 
constitutional challenge.  

 The seminal school-related free exercise case is Wisconsin v. Yoder,19 in which the Supreme 
Court held that the state could not impose a generally applicable attendance requirement upon the 
Amish. The State of Wisconsin required all children to attend school, public or private, until age 
16.   The Amish had objected that the requirement of formal education beyond the eighth grade 
conflicted with their religious and cultural beliefs and practices.  Satisfied that the Amish’s claim 
was based on their religious faith and was not merely a cultural preference, the Court concluded 
that the state could not compel attendance unless “there is a state interest of sufficient magnitude” 
to override the free exercise right.20  Here, the impact on the Amish was “severe” and would 
substantially interfere with the integration of Amish children into their faith community.21  
Although the law was neutral and applied to all children, even neutral laws are capable of “unduly” 
burdening the free exercise of religion.22   

C. The Free Speech Clause and Private Speech versus Government Speech 
 

Students often assert religious expression claims under the First Amendment. The argument 
in such cases is that religious speech is a subject matter or viewpoint that is entitled to the same 
protection as non-religious speech.  Key student free speech cases include the following:  

In West Virginia Board of Education v. Barnette,23 the Court held that a public school could 
not compel elementary-aged plaintiffs to recite the Pledge of Allegiance.  The plaintiffs were 
Jehovah’s Witnesses. The majority wrote: “If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion or force citizens to confess by word or act their 
faith therein.”  Furthermore, “[t]o believe that patriotism will not flourish if patriotic ceremonies are 

                                                           
17    Hernandez v. Commissioner of Internal Revenue, 490 U.S. 680, 699 (1989). 
18    See Dep’t of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990).   
19    406 U.S. 205 (1972). 
20    Id. at 214. 
21    Id. at 218, 235. 
22    Id. at 220. 
23    319 U.S. 624 (1943). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989082502
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989082502
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1990064132
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1990064132
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voluntary and spontaneous instead of a compulsory routine is to make an unflattering estimate of 
the appeal of our institutions to free minds.” 

 
In the seminal case Tinker v. Des Moines Independent School District,24 the Court upheld the 

right of high school students to wear black armbands to protest the Vietnam War.  The Court held 
that schools may not restrict student speech unless the speech creates or is likely to create a “material” 
and “substantial” disruption at school or where the speech “impinges” upon the rights of others.  
Tinker addressed the question of when and “whether the First Amendment requires a school to 
tolerate particular student speech” that “happens to occur on the school premises.”   

In Bethel School District No. 403 v. Fraser,25 the Court upheld the regulation of lewd speech by 
a high school student at a school assembly.  The Court held that the authority to regulate lewd or 
vulgar speech by students served the basic educational mission of the schools.   

In Hazelwood School Districk v. Kulhmeier,26 the Court upheld the right of school 
administrators to control the content of a curriculum-based school newspaper.  The Court held that 
the school administration has the authority to regulate “school-sponsored” publications, theatrical 
productions, and “other expressive activities that students, parents, and members of the public might 
reasonably perceive to bear the imprimatur of the school.” “School-sponsored” activities are by no 
means limited to the “traditional classroom setting, so long as they are supervised by faculty members 
and designed to impart particular knowledge or skills.”  Educators do not offend the First 
Amendment “so long as their actions are reasonably related to legitimate pedagogical concerns.” 

In Morse v. Frederick,27 the Court upheld the discipline of a student who unfurled a banner 
that read “Bong Hits 4 Jesus” during the Olympic torch relay that passed near the student’s school.  
The Court held that “schools may take steps to safeguard those entrusted to their care from speech 
that can reasonably be regarded as encouraging illegal drug use.” 

III. SUPREME COURT SCHOOL PRAYER DECISIONS:  1962-1992 

 The early cases focused on prayers or religious activities that were required by school officials 
or that were led by school authorities or school-appointed figures.  In Engel v. Vitale,28 the U.S. 
Supreme Court examined a school district’s practice of starting the school day with the recitation of 
a nondenominational prayer.  In Engel, the school board required a prayer at the beginning of the 
school day:  “Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings 
upon us, our parents, our teacher and our Country.”  The Supreme Court held that the recitation 
of the prayer was unconstitutional.  “Neither the fact that the prayer may be nondenominationally 
neutral nor the fact that its observance on the part of the students is voluntary can serve to free it 
from the limitations of the Establishment Clause.”29 

                                                           
24     393 U.S. 503 (1969). 
25     478 U.S. 675 (1986). 
26     484 U.S. 260 (1988). 
27     567 U.S. 905 (2007). 
28  370 U.S. 421 (1962). 
29  Id. at 430. 
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 One year later in School District of Abington Township v. Schemp,30 the Court looked at the 
practice of having students beginning the school day with a reading from the Bible.  The readings 
were delivered by students over the loud speaker and broadcast into all classrooms.  The student 
speakers were allowed to choose which passages they wanted to read.  After the readings, the Lord’s 
Prayer was recited, and children in the classrooms joined in.  Children could be excused from the 
activities, upon written request from a parent.  The Court held that these activities violated the 
Establishment Clause. “These exercises are prescribed as part of the curricular activities of students 
who are required by law to attend school.  They are held in school buildings under the supervision 
and with the participation of teachers employed in these schools.”31  It was irrelevant that individual 
students could excuse themselves or that the encroachment on the First Amendment was “relatively 
minor.”32  The concept of neutrality means that a state cannot require a religious exercise “even with 
the consent of the majority of those affected.”33 

 Between 1963 and 1985, the Court decided a number of religion cases,34 but none directly 
addressed the question of prayer in the schools.  The Court did not again visit this issue until it 
decided Wallace v. Jaffree,35 in which the Court struck down an Alabama statute that mandated a 
moment of silence “for meditation or voluntary prayer.” Earlier versions of the Alabama law had 
permitted “meditation” without referencing prayer.  The legislature amended the statute specifically 
to include voluntary prayer as a permissible activity. The Supreme Court focused on the history, 
wording, and purpose of the statute, which it concluded was undoubtedly to return prayer to the 
public schools, and held that this showed an intent on the part of the legislature to endorse religion. 

 In Lee v. Weisman,36 a 5-4 decision, the Court held that a middle school principal could not 
invite a clergyman to deliver a nondenominational prayer at a middle school graduation.  The Court 
held that such a practice constituted official involvement in a religious practice and was thus 
unconstitutional under the First Amendment.  The Court rejected an argument that the long and 
distinguished history of prayer at graduation ceremonies made the practice permissible.  The Court 
also rejected an argument that such prayer represented a growing “civic religion,” although it 
acknowledged that a civic religion of some sort might indeed be gaining strength in the United 
States.  The Court rejected an argument that, because attendance at graduation ceremonies is 
voluntary, such prayers could not violate the Constitution, calling such an argument “formalistic in 
the extreme.”  In deciding Lee, the Court relied solely on the coercion test.  It did not analyze the 
practice using the Lemon test. 

                                                           
30  374 U.S. 203 (1963). 
31   Id. at 223. 
32   Id. at 224-25. 
33   Id. at 225. 
34  See, e.g., Epperson v. Arkansas, 393 U.S. 97 (1968) (holding that a statute barring the teaching of evolution was 

unconstitutional); Stone v. Graham, 449 U.S. 39 (1980) (holding that a statute requiring the posting of the Ten 
Commandments in public school classrooms was unconstitutional); Widmar v. Vincent, 454 U.S. 263 (1981) 
(holding that a college violated the free speech rights of members of a student religious club by excluding them 
from a college meeting room where non-religious students were allowed to meet). 

35   472 U.S. 38 (1985). 
36   505 U.S. 577 (1992). 
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 As shown above, for a 30-year stretch between 1962 and 1992, the Supreme Court rejected 
a variety of policies and practices involving prayer at school activities.  Proponents of prayer activities 
responded to these rulings by attempting to fashion policies or practices that addressed the Court’s 
concerns.  Throughout the 1980s and early 1990s, however, the lower courts routinely rejected a 
variety of different practices that permitted students to pray during school activities.  For example, 
in Karen B. v. Treen,37 the Fifth Circuit struck down a statute that authorized voluntary student-led 
or teacher-led prayer at the beginning of the school day.  The court of appeals held that it was 
irrelevant that the school district excused unwilling students from participating.  The Supreme Court 
affirmed the Fifth Circuit judgment without a written opinion. 

IV. Student Prayer During Non-Instructional Time 
 
A. Pre-Santa Fe 

In the 1980s and 1990s, legal challenges focused on prayer activities performed exclusively 
by students rather than by authority figures.  In nearly all of the “student-led” prayer cases, the school 
districts had policies and practices that attempted to minimize the involvement of school officials.   

In Jager v. Douglas County School District,38 the Eleventh Circuit considered an “equal access” 
type of policy that enabled members of all school clubs to designate club members to give an 
invocation at a football game, and any student, parent, or school staff member also could seek to 
deliver an invocation.  The district court and court of appeals found what they considered clear 
evidence that the primary purpose of the policy was to “publicly express support for Protestant 
Christianity.”39  There also was evidence that the school board rejected a plan permitting wholly 
secular invocations.40 

 In Doe v. Duncanville Independent School District,41 the Fifth Circuit considered the 
permissibility of group prayers at basketball games.  The prayers were led by the players’ coach.  The 
court of appeals analogized the situation to the graduation prayers in Lee v. Weisman and held that 
the coach’s direction of the prayers was impermissible, state-sponsored coercive activity that violated 
the Establishment Clause.  A later decision in the same case held that schools and their officials may 
not lead, encourage, promote, or participate in prayers, regardless of whether they were during 
school or extracurricular activities.42 

 Some school districts adopted policies that permitted the students themselves to decide 
whether to permit prayer at various activities.  In Jones v. Clear Creek Independent School District,43 the 
school district passed a resolution that allowed graduating seniors to decide whether a nonsectarian, 
nonproselytizing prayer would be allowed at graduation.  Only students were eligible to give the 
prayers, and the students could decide that no prayer would be given.  The stated purpose of the 

                                                           
37   653 F.2d 897 (5th Cir. 1981), aff’d mem., 455 U.S. 913 (1982). 
38  862 F.2d 824 (11th Cir. 1989). 
39  Id. at 829. 
40  Id. at 830. 
41  994 F.2d 160 (5th Cir. 1993). 
42  Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402 (5th Cir. 1995). 
43  977 F.2d 963, 966-67 (5th Cir. 1992), cert. denied, 508 U.S. 967 (1993). 
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policy was to allow students to solemnize the ceremony.  The Court of appeals held that this 
particular policy was constitutional. “We think that Clear Creek does not unconstitutionally endorse 
religion if it submits the decision of graduation invocation content, if any, to the majority vote of 
the senior class.”44  The Fifth Circuit held that this policy removed any of the official coercion that 
had bothered the Supreme Court in Lee, and the policy was therefore constitutional.  Two other 
courts of appeals, however, rejected the Jones rationale.45 

 The Fifth Circuit later clarified, and restricted, the Jones decision in Ingebretsen v. Jackson 
Public School District.46  In Ingebretsen, the Fifth Circuit considered a Mississippi statute that would 
allow prayer at any school event – compulsory or noncompulsory – if it were “student-initiated.”  
The Jones-inspired law stated that it would allow prayer at compulsory or noncompulsory school-
related student assemblies, student sporting events, graduation, or commencement ceremonies, and 
other school-related student events.  The court interpreted Jones narrowly and found that the 
Mississippi statute was unconstitutional, except where it would allow student-initiated prayer at 
graduation ceremonies.  The court held further that student-initiated prayer was permissible only at 
high school graduation ceremonies and not ceremonies to mark the transition from elementary school 
to middle school, or the like.  The court concluded that events that take place every day or weekly, 
such as sporting events, do not require the same “solemnization” as once-a-year events. 

 In Doe v. Madison School District No. 321,47 the Ninth Circuit upheld a neutral “message” 
policy on neutral accommodation grounds.  The Madison School District permitted students to give 
a “message” during graduation; the message could be any reading or statement, such as a poem or 
an invocation.  Student speakers were selected by academic standing.  The court reasoned that the 
Constitution is not offended when a student, selected by purely neutral and secular criterion and 
given autonomy over the content of her message at a school assembly, has the option of making her 
message a prayer.  The en banc court, however, later vacated this panel opinion as moot due to the 
graduation of the last student plaintiff.48 

B. Santa Fe ISD v. Doe 
 

1. Factual Background 

 The school district in Santa Fe, Texas, adopted a policy that allowed student-initiated and 
student-led invocations at home football games, similar to the type of procedure for graduation 
prayer approved by the Fifth Circuit in Jones v. Clear Creek ISD.  Later, the school district amended 
the policy to allow any pre-game “message and/or invocation” that promotes good sportsmanship 
and student safety.  The plaintiffs challenged the school district’s football game message policy as 
well as the district’s graduation policy, which was patterned after the policy approved in Jones.  The 
school district argued that its policy was facially neutral and that the decision whether to have a 

                                                           
44  Id. at 969. 
45  See Harris v. Joint Sch. Dist. No. 241, 41 F.3d 447 (9th Cir. 1994), vacated as moot, 515 U.S. 1154 (1995); 

American Civil Liberties Union v. Black Horse Pike Regional Bd. of Educ., 84 F.3d 1471 (3d Cir. 1996). 
46  88 F.3d 274 (5th Cir. 1996). 
47  147 F.3d 832 (9th Cir. 1998). 
48  See Doe v. Madison Sch. Dist. No. 321, 177 F.3d 789 (9th Cir. 1999). 
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prayer was left to the students.  The district judge upheld both policies but required that the policy 
restrict students to nonsectarian and nonproselytizing prayers.  The school district appealed. 

 On appeal, the Fifth Circuit held that student-initiated prayers at graduation are 
constitutional, provided that the prayers are nonsectarian and nonproselytizing. The court, however, 
rejected the district’s football game “message” policy, stating that the policy would be 
unconstitutional even if the students’ messages were nonsectarian and nonproselytizing.49  The court 
held that football games are not “solemn” enough to justify the delivery of an invocation. The court 
concluded that the evidence indicated that the school district was promoting religious speech by 
students.  The court found that the football game was not a genuine forum for student speech 
because it was open only to a single student who was not free to engage in public discourse.  The 
court emphasized that the football game is a school-sponsored event and that the school must avoid 
using its school-owned equipment for the expression of religious viewpoints. 

 The school district filed a petition for writ of certiorari with the Supreme Court on both the 
graduation and football policies.  The Supreme Court granted certiorari only on the question of the 
validity of the football policy.  It declined to consider the Fifth Circuit’s ruling regarding Santa Fe’s 
graduation policy. 

 The Supreme Court voted 6-3 to affirm the ruling of the Fifth Circuit, holding that the 
football policy was unconstitutional.  The Court focused in particular on the following concerns. 

2. Private Speech Versus School-Sponsored Speech 

 The Court rejected the district’s argument that the pregame messages should be regarded as 
“private speech.”  The messages were authorized by “government policy” and took place on 
“government property” at a “government-sponsored, school-related” event, and the pregame 
ceremony was not open to indiscriminate use.  The Court noted that only one student (the same 
student) was allowed to speak and that school regulations confined the topic and content.  “The 
delivery of such a message – over the school’s public address system, by a speaker representing the 
student body, under the supervision of school faculty, and pursuant to a school policy that explicitly 
and implicitly encourages public prayer – is not properly characterized as ‘private’ speech.”50  
“Although it is true that the ultimate choice of student speaker is ‘attributable to the students,’” the 
election was possible only because the school board created the opportunity for the election.51 

3. Student Elections 

 The Court condemned the election process permitted by the Santa Fe policy.  The Court 
stated that a “majoritarian” election process “guarantees” that minority viewpoints will never prevail.  
“Access to a public forum … does not depend upon majoritarian consent.”52  The Court’s 
conclusions were based in large part on its decision in Board of Regents v. Southworth,53 which was 

                                                           
49  168 F.3d 806 (5th Cir. 1999), aff’d, 530 U.S. 290 (2000). 
50  530 U.S. at 309. 
51  Id. at 311. 
52  Id. at 303. 
53  529 U.S. 217 (2000). 
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decided one week before the oral argument in Santa Fe.  In Southworth, several students had 
challenged a university’s practice of requiring students to pay a mandatory activity fee.  The fees were 
then disbursed to various student groups.  The challengers did not want their fees to be used to 
support student groups with which they disagreed.  The Court upheld the mandatory fee, but it was 
disturbed by a program feature that allowed students to vote on which groups would receive funding: 

[I]t appears that by majority vote of the student body a given [registered student 
organization] may be funded or defunded.  It is unclear to us what protection, if any, 
there is for viewpoint neutrality in this part of the process.  To the extent the 
referendum substitutes majority determinations for viewpoint neutrality it would 
undermine the constitutional protection the program requires. … Access to a public 
forum … does not depend upon majoritarian consent.  That principle is controlling 
here.54 

4. Solemnization 

 The Court viewed the policy as endorsing religious speech.  The Court cited two features of 
the policy.  First, the policy specifically referred to “invocations,” which the majority viewed as a 
preference for religious messages.55  Second, the purpose of the policy was to “solemnize the event.” 
The majority concluded that a “religious message is the most obvious method of solemnizing an 
event.”56 

5. Policy Evolution 

 The Court stressed the historical evolution or “context” in which the policy was developed.  
The Court cited to evidence that it believed proved that there was an underlying religious motivation 
by school officials.57 

 

6. Bottom Line 

 The majority stressed that its opinion was not designed to stifle student speech.  “[N]othing 
in the Constitution as interpreted by this Court prohibits any public school student from voluntarily 
praying at any time before, during, or after the school day.”58 The majority also responded to the 
dissent’s argument that the ruling will “essentially invalidate all student elections.”  “We have 
concluded that the resulting religious message under this policy would be attributable to the school, 
not just the student … For this reason, we now hold only that the District’s decision to allow the 
student majority to control whether students of minority views are subjected to a school-sponsored 
prayer violates the Establishment Clause.”59  “The policy is invalid on its face because it establishes 

                                                           
54  Id. at 235. 
55  Santa Fe, 530 U.S. at 305. 
56  Id. 
57  Id. at 309-316. 
58  Id. at 313. 
59  Id. at 316-317 n. 23. 
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an improper majoritarian election on religion, and unquestionably has the purpose and creates the 
perception of encouraging the delivery of prayer at a series of important school events.”60 

C. Post-Santa Fe 

Santa Fe explains that, as a general matter, nothing in the Constitution prohibits students 
from voluntarily praying before, during, or after school. Students may pray voluntarily together so 
long as they are non-disruptive and do not infringe upon the rights of others.61  The critical inquiry 
in any prayer case is the context in which the praying occurs.  Is the prayer truly voluntary, or has 
the school directly or indirectly promoted the activity, and does the activity infringe the rights of 
others? 

1. Chandler v. Siegleman 

 In Chandler v. James,62 the district court considered an Alabama statute that stated that 
nonsectarian, nonproselytizing invocations and benedictions “shall be permitted during compulsory 
or non-compulsory school-related student assemblies, ... sporting events, … graduation or 
commencements, and other school-related student events.” The legislature stated that the purpose 
of the statute was to inform students and others of their rights under the First Amendment.  The 
court found that this purpose was not truly secular “because its clear intent is to inform students ... 
that they can pray at any school event so long as a student ‘initiates’ the prayer.”63  The court noted 
further that, while the statute states that it intends to protect “freedom of speech,” the statute singles 
out religious speech.64  The court found that the statute improperly endorsed religious speech.65 
Subsequently, the district court enjoined school officials from “permitting students ... to pray or to 
deliver religious or devotional messages … over any public-address system during the instructional 
day (including the home room period) or in connection with any school-sponsored event,” including 
graduation and sporting events.66 The same injunction required school officials to discipline 
students who engaged in “enjoined activity.” 

 On appeal the Eleventh Circuit held that the injunction unconstitutionally banned private, 
constitutionally-protected religious speech. The Chandler I court held that neutral accommodation 
of student religious speech at school functions is required by both the Free Exercise and the Free 
Speech Clauses of the Constitution.  The Chandler I court reasoned that, when a school district 
permits secular speech at student functions, the “discriminatory suppression of student-initiated 
religious speech demonstrates not neutrality but hostility toward religion.”67  After the ruling in 
Santa Fe, the Supreme Court vacated and remanded Chandler.  Subsequently, the Eleventh Circuit 
                                                           
60  Id. at 317. 
61  See, e.g., Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402 (5th Cir. 1995) (recognizing the right of athletes to 

pray before a basketball game). 
62  958 F. Supp. 1550 (M.D. Ala. 1997). 
63  Id. at 1562. 
64  Id. 
65  Id. at 1563. 
66  The full citation is Chandler v. James, 985 F. Supp. 1062 (M.D. Ala. 1997), vacated by, 180 F.3d 1254 (11th Cir. 

1999), cert. granted and judgment vacated sub nom. Chandler v. Siegleman, 120 S. Ct. 2714 (2000).  The opinion 
after remand is Chandler v. Siegleman, 230 F.3d 1313 (11th Cir. 2000) (Chandler II). 

67  180 F.3d at 1261. 
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reinstated its original decision but issued a new supplementary opinion to explain why it viewed 
Santa Fe as distinguishable.  The court of appeals explained:  “Santa Fe condemns school sponsorship 
of student prayer.  Chandler condemns school censorship of student prayer….”68 According to the 
Chandler II panel, Santa Fe leaves unanswered … under what circumstances religious speech in 
schools can be considered private, and, therefore, protected.”69 

 The Chandler II court viewed Santa Fe as a fact-specific case regarding a particular type of 
school policy.  In contrast, in Chandler I, “we were asked to review an injunction which assumed that 
virtually any religious speech in schools is attributable to the State.  While the district court 
recognized that a student must be allowed to pray silently while in school, or even discuss his 
religious beliefs quietly with others, it enjoined the school district from permitting any prayer in a 
public context at any school function.”70  This injunction was “overbroad” because it “eliminated 
any possibility of private student religious speech under any circumstances other than silently or 
behind closed doors.  The Establishment Clause does not require the elimination of private speech 
endorsing religion in public places.”71  So long as prayer is “genuinely student-initiated and not the 
product of any school policy which actively or surreptiously encourages it, the speech is private and 
it is protected.”72 

2. Adler v. Duval County School Board 

 In Adler v. Duvall County School Board,73 the en banc Eleventh Circuit upheld a school policy 
that permitted unrestricted student messages at the beginning and closing of a graduation ceremony.  
The school district allowed the students at each high school to choose whether to have such a 
message.  The evidence in Adler indicated that religious messages ultimately were delivered at 10 of 
the district’s 17 high schools.  After Santa Fe, the Supreme Court vacated and remanded Adler for 
reconsideration in light of Santa Fe.  The school district argued that its policy is facially neutral 
because it referred only to “messages” rather than “invocations” and because no content restrictions 
were placed on students.  The school district also argued that the evidence proved that its policy did 
not compel or promote religious speech because seven of its high schools ended up not having a 
religious message.  

On remand, the court of appeals upheld a policy permitting graduating seniors to elect to 
have unrestricted student-led messages at the beginning and end of graduation ceremonies. The 
court found that the student messages made possible by this policy were purely private speech. The 
state did not decide whether there would be a message, who would speak, or what the message would 
be. 

  
3. Cole v. Oroville Union School District and Lassonde v. Pleasanton Unified 

School District 

                                                           
68  230 F.3d at 1315. 
69  Id. 
70  Id. at 1316. 
71  Id. 
72  Id. at 1317. 
73  250 F.3d 1330 (11th Cir. 2001). 
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 In Cole v. Oroville Union School District,74 one student complained that the school district 
unconstitutionally refused to allow him to give a sectarian, proselytizing valedictory speech, and 
another student complained that the school district refused to allow him to give a sectarian 
invocation.  The school district in Cole permitted a “spiritual invocation” to be given by a student 
chosen by a vote of his classmates.  All student speeches and invocations were reviewed by the 
principal.  Both students were told to tone down the religious references in their messages, and both 
refused.  Both claimed that the school officials’ conduct violated their right of free speech.  The 
court disagreed. With respect to the student invocation, the court concluded that the “District’s 
refusal to allow [Cole] to deliver a sectarian invocation as part of the graduation ceremony was 
necessary to avoid an Establishment Clause violation.”75  The court cited Santa Fe. 

 With respect to the valedictory speech, the court acknowledged that the speech “presents a 
more difficult issue.”76  As the appellants argue, the valedictorian speech policy neither encourages 
a religious message nor subjects the speaker to a majority vote that operates to ensure only a popular 
message is expressed at the graduation.  … Nonetheless, we conclude the District’s plenary control 
over the graduation ceremony, especially student speech, makes it apparent Niemeyer’s speech would 
have borne the imprint of the District.”77  The court noted in particular that the principal retained 
the authority to approve the content of student speeches.  The court concluded that allowing a 
sectarian speech in the context of a graduation ceremony would convey endorsement of the speech 
and would constitute coercion of attendees.  This part of Cole conflicts with the holding in the 
Eleventh Circuit’s opinion in Chandler v. Seigleman. 

 In Lassonde v. Pleasanton Unified School District,78 the court held the high school salutatorian’s 
free exercise rights were not violated when the school required him to “tone down” the sectarian 
and proselytizing statements from his commencement address. The court relied on Santa Fe and 
Cole. The school had “no means of preventing the coerced participation of dissenters” other than 
censoring the student’s speech.79 

4. Matthews v. Kountze Independent School District 

In Matthews v. Kountze Independent School District,80 the Texas Supreme Court considered a 
dispute involving cheerleaders who created paper banners for the football players to run through in 
the pregame ceremony.  The banners displayed messages such as: “I can do all things through Christ 
who strengthens me,” “If God is for us, who can be against us?”,  and “But thanks be to God which 
gives us victory through our Lord Jesus Christ.”  The school asked the cheerleaders not to include 
religious messages. The cheerleaders sought an injunction. The trial court found that the 
cheerleaders were exercising their free speech rights and that their activities did not violate the 
Establishment Clause.   The school board adopted a resolution that provided that the district was 
“not required to prohibit messages on school banners ... that display fleeting expressions of 
                                                           
74  228 F.3d 1092 (9th Cir. 2000). 
75  Id. at 1101. 
76  Id. at 1103. 
77  Id. 
78  320 F.3d 979 (9th Cir. 2003). 
79    Id. at 984 (emphasis in original). 
80    484 S.W.3d 416 (Tex. 2016). 
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community sentiment solely because the source or origin of such message is religious,” but “retains 
the right to restrict the content of school banners.”  The school district filed an appeal, asserting 
mootness and immunity.  A state appellate court held that the matter was moot.  The cheerleaders 
challenged the mootness finding.  The Texas Supreme Court accepted an interlocutory appeal and 
reversed the court of appeals, explaining that the “[d]istrict’s voluntary abandonment here provides 
no assurance that the District will not prohibit the cheerleaders from displaying banners with 
religious signs or messages at school-sponsored events in the future.”  Although the district “no 
longer prohibits the cheerleaders from displaying religious signs or messages on banners at school-
sponsored events,” that “hardly makes ‘absolutely clear’ that the District will not reverse itself after 
this litigation is concluded, without the cheerleaders’ requested declaratory and injunctive 
relief. …Throughout this litigation, the District has continually defended not only the 
constitutionality of that prohibition, but also its unfettered authority to restrict the content of 
the cheerleaders' banners – including the apparent authority to do so based solely on their religious 
content. In fact, while the District has indicated it does not have any current ‘intent’ or ‘plan’ to 
reinstate that prohibition, the District has never expressed the position that it could not, and 
unconditionally would not, reinstate it. The District’s stance is a significant factor in the mootness 
analysis … Resolution and Order No. 3 only states the District is not required to prohibit 
the cheerleaders from displaying such banners, and reserves to the District unfettered discretion in 
regulating those banners—including the apparent authority to do so based solely on their religious 
content.” 

Upon remand, the school district filed a motion in Texas known as a plea to the jurisdiction.  
The trial court granted the plea, but it was reversed on appeal.81 The appellate court found that the 
allegations, if true, showed that the cheerleaders’ banners were private student speech, not school 
speech, even though the speech occurred while they were in a school uniform, at a school event, 
performing a school-sponsored activity.  The court found Santa Fe to be “inapposite,” in part because 
the Santa Fe school district had authorized a majoritarian election. The court of appeals also 
distinguished two other Supreme Court decisions, Walker v. Texas Division, Sons of Confederate 
Veterans Incorporated82 and Pleasant Grove City v. Summum,83 both of which addressed government 
speech in non-school contexts. Finally, the court of appeals distinguished a Tenth Circuit case, 
Fleming v. Jefferson County School District,84 which involved placement of personalized tiles that 
memorialized the Columbine shootings at a high school. In Fleming, the court found that the tile art 
project was integrated permanently into the school environment and that students passing by during 
the school day would view it as bearing the imprimatur of the school.  In distinguishing these cases, 

                                                           
81    2017 WL 4319908 (Tex. App. - Beaumont, Sept. 28, 2017, no pet. history). 
82  135 S.Ct. 2239 (2014).  In Walker, the Supreme Court held that specialty license plates are a form of government 

speech and that government can restrict their content. The Court found that the state’s “license plate designs 
convey government agreement with the message displayed.” 

83  555 U.S. 460 (2009).  In Summum, the Supreme Court held that a city did not violate the First Amendment when 
it refused the request of a religious organization to erect a permanent monument in a public park.  The Court 
held there was no First Amendment violation because “the City’s decision to accept certain privately donated 
monuments while rejecting [Summum’s] is best viewed as a form of government speech.”  

84    298 F.3d 918 (10th Cir. 2002). 
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the court of appeals also appeared persuaded by the brevity of the display of the football banners.85  
In Santa Fe and Lee, however, the court found violations even though the prayers were just a minute 
or two in length.  

  5. Ryan v. Mesa Unified School District 

  In Ryan v. Mesa Unified School District,86 three softball players alleged that the school 
defendants, including the coach, allowed and promoted prayer at the varsity softball games.  They 
alleged that certain players were appointed “prayer leaders” who led a team prayer at the beginning 
of every game.  When one of the plaintiffs (the team captain) stopped the prayers, she was dismissed 
from the team, as were two other players who supported her decision.  The coach argued that he 
was immune from the plaintiffs’ claims on the ground that the law was unclear.  The court, citing 
the Santa Fe case, found the coach’s argument “untenable.” “[A]ssuming the truth of plaintiffs’ 
allegations and drawing all inferences in their favor, the court cannot conclude that disciplining a 
student for not conducting a religious exercise was not clearly unconstitutional.”  The plaintiffs also 
alleged that they were punished after a Mormon student complained that the plaintiffs had played 
“hip-hop and other popular music” during a softball tournament.  The court rejected the coach’s 
qualified immunity defense. “Music is protected by the First Amendment regardless of whether it 
contains an overt message – even instrumental music is protected. … Further, Goodman’s argument 
that schools can regulate disruptive speech relies on the premise that the speech at issue was 
disruptive – a fact that is neither alleged in the complaint nor one that can be inferred in the context 
of a Rule 12(b) motion.” 

  6. Schultz v. Medina Valley Independent School District  

In Schultz v. Medina Valley Independent School District,87 the district court approved a settlement 
agreement, consent decree, and final judgment with the following terms affecting the graduation 
ceremony: 

• “The portions of the [graduation] program devoted to student speeches will each be given 
the same name, such as Student Remarks or a substantially similar, but non-religious term. 
For instance, ‘Student Remarks by [valedictorian].’” 

• “Other than the restrictions set forth in the Model Policy Governing Voluntary Religious 
Expression in Public Schools, Texas Education Code § 25.156 and this Agreement, … the 
School District may not restrict, revise, edit, alter, or otherwise influence the content of 
Student Remarks.” 

• “The School District may permit student graduation speakers to pray as part of Student 
Remarks.” 

• “The School District will not request or require that speakers submit Student Remarks for 

                                                           
85  2017 WL 4319908  at *6 (“The banners are unfurled on the field just before the team is announced. Immediately 

thereafter, the football players charge through the paper sign and it is destroyed, never to be displayed again.”). 
86     2014 WL 6883071 (D. Ariz., Dec. 4, 2014). 
87  2012 WL 517518 (W.D. Tex. 2012). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000173&DocName=TXEDS25.156&FindType=L
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review by School District Personnel, and School District Personnel will not otherwise pre-
screen the content of any Student Remarks.” 

• “The School District will include, in each printed graduation program, the following or 
substantially similar disclaimer (‘Graduation Disclaimer’): ‘The students who shall be 
speaking at graduation were selected based on neutral criteria to deliver messages of the 
students’ own choices. The content of each student speaker’s message is the private 
expression of the individual student and does not reflect the endorsement, sponsorship, 
position, or expression of the District. We ask that the audience sit and remain seated during 
the Student Remarks.’ 

• “In the event that a Student Remark contains a prayer or other religious speech, School 
District Personnel on the stage will not stand.” 

7. Ward v. Santa Fe Independent School District 

In 1999, while Santa Fe ISD’s petition for writ of certiorari was pending in the U.S. Supreme 
Court, Santa Fe complied with the lower court’s order by restricting the content of student messages 
over the loudspeaker at football games.  A student, Ward, who had been chosen to speak, filed a 
lawsuit seeking a temporary restraining order to prevent the district from restricting her message.88 
The district court granted the TRO allowing Ward to speak at the upcoming game without 
restriction. Subsequently, due to the pending petition for writ of certiorari, the school district agreed 
to comply with the TRO through the remainder of the football season.  After the Supreme Court 
issued its opinion in Doe v. Santa Fe, the school district rescinded its former policy and discontinued 
having student messages at football games.  The judge in the Ward case dismissed Ward’s suit on 
mootness and other grounds.  The student appealed, and the Fifth Circuit reversed on a procedural 
ground:  because Ward had requested “nominal damages,” her claim was not moot.  After the 
remand, the school district offered Ward nominal damages and agreed to allow the court to 
determine attorneys’ fees.  The school district’s offer expressly disclaimed liability.  The plaintiff 
refused the offer, claiming that the case was her “gift to America.” Over plaintiff’s objection, the 
district court entered judgment in favor of the plaintiff for $1, but it did so without issuing an 
opinion on the merits.  The district court also awarded attorneys’ fees in the amount of $52,397.34 
(plaintiff’s counsel originally sought $319,952.07).  The plaintiff appealed, essentially complaining 
that she was entitled to an opinion on the merits.  The court of appeals rejected her argument and 
affirmed the judgment.  Because the plaintiff received all of the relief to which she would have been 
entitled (i.e., $1 in nominal damages), she lacked standing to appeal the judgment in her favor.  A 
winning party cannot appeal merely because the court that gave him his victory did not say things 
that he would have liked to have heard, such as that his opponent is a lawbreaker.89  The court found 
that, at this juncture, any opinion on the merits would be advisory, which would be prohibited. 

D.  Statutory and Administrative Protections  

 Although the First Amendment is the primary source of religion-related litigation against 
schools, religion in the schools also has been the subject of legislative enactments by Congress and 
                                                           
88 393 F.3d 599 (5th Cir. 2004). 
89  Id. at 604 (quotation and citation omitted).   
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by the various state legislatures. The U.S. Department of Education also has issued administrative 
guidance on this subject. 

  1. Equal Access Act, 20 U.S.C. § 4071 [Is this supposed to be 4071??] 

“It shall be unlawful for any public secondary school which receives federal financial 
assistance and which has a limited open forum to deny equal access or a fair opportunity to, or 
discriminate against, any students who wish to conduct a meeting within that limited open forum 
on the basis of the religious, political, philosophical, or other content of the speech at such 
meetings.” 20 U.S.C. § 4071.  “A public secondary school has a limited open forum whenever such 
school grants an offering to or opportunity for one or more noncurriculum related student groups 
to meet on school premises during noninstructional time.” 20 U.S.C. § 4071(b). 

Such meetings may not be school sponsored, and school personnel may not be present in 
any capacity other than a “nonparticipatory” one.  20 U.S.C. § 4071(c)(3). "[N]onschool persons 
may not direct, conduct, control, or regularly attend activities of student groups." 20 U.S.C. 
§ 4071(c)(5); see, e.g., Sease v. School District of Philadelphia,90 where a school gospel choir was led by 
the school secretary, the school properly refused to allow the choir use of its building under the 
Equal Access Act.   

 In Board of Education of Westside Community Schools v. Mergens,91 a group of students sued 
when their Bible study group was denied recognition.  The Supreme Court held that the Equal 
Access Act comes into play once a school recognizes any noncurriculum-related group. 

2. U.S. Department of Education Guidance 
 
In 2003, in response to requirements established by the No Child Left Behind Act, the U.S. 

Department of Education issued a document entitled “Guidance on Constitutionally Protected 
Prayer in Public Elementary and Secondary Schools.”92  Under the No Child Left Behind Act, each 
school district must certify in writing to its state education agency that it has no policy that prevents 
or otherwise denies participation by students in constitutionally protected prayer as set forth in the 
ED’s guidance.  See 20 U.S.C. § 7904. 

B. State Statutes 
 

 State legislatures have adopted statutes that prohibit discrimination on the basis of religion.  
Commentators disagree whether such statutes are, in fact, neutral or whether they improperly 
promote or endorse religion.  See generally Brandon Harvard Riches, Codifying Commonsense: Religious 
viewpoint antidiscrimination acts and the free speech rights they protect, 2016 BYU EDUC. & L.J. 161 
(2016) (“The Acts promote a policy that protects students’ free speech rights, including the right of 
religious expression, and provide teachers and administrators with a clear policy that will prevent 
costly litigation.”); Joe Dryden, The Religious Viewpoint Antidiscrimination Act: Using Students as 
Surrogates to Subjugate the Establishment Clause, 82 MISS. L.J. 127, 135 (2013) (“while portions of the 
                                                           
90  811 F.Supp. 183 (E.D. Penn. 1993). 
91   496 U.S. 226 (1990). 
92  The document can be found at www2.ed.gov/policy/gen/guid/religionandschools/prayer_guidance.htm. 
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RVAA are constitutional and even necessary to protect the Free Exercise rights of students, others 
will likely fail multiple measures of Establishment Clause analysis”); Melissa Rogers, The Texas 
Religious Viewpoints Antidiscrimination Act and the Establishment Clause, UC DAVIS LAW REVIEW, Vol. 
42:940 (2009)(explaining that some provisions of the RVAA “take provocative stands in unsettled 
areas of the law” and create “large litigation risks for Texas public schools”). 
 

1. Religious Viewpoints Anti-Discrimination Statutes 

Kentucky (KRS 158.183; adopted 2017):  Students have the right to “voluntarily: (a) Pray or 
engage in religious activities in a public school, vocally or silently, alone or with other students to 
the same extent and under the same circumstances as a student is permitted to vocally or silently 
reflect, meditate, speak on, or engage in nonreligious matters alone or with other students in the 
public school; (b) Express religious or political viewpoints in a public school to the same extent and 
under the same circumstances as a student is permitted to express viewpoints on nonreligious or 
nonpolitical topics or subjects in the school; (c) Express religious or political viewpoints in classroom, 
homework, artwork, and other written and oral assignments free from discrimination or penalty 
based on the religious or political content of the submissions; (d) Speak to and attempt to discuss 
religious or political viewpoints with other students in a public school to the same extent and under 
the same circumstances as a student is permitted to speak to and attempt to share nonreligious or 
nonpolitical viewpoints with other students. However, any student may demand that this speech or 
these attempts to share religious or political viewpoints not be directed at him or her;  (e) Distribute 
religious or political literature in a public school, subject to reasonable time, place, and manner 
restrictions to the same extent and under the same circumstances as a student is permitted to 
distribute literature on nonreligious or nonpolitical topics or subjects in the school; (f) Display 
religious messages on items of clothing to the same extent that a student is permitted to display 
nonreligious messages on items of clothing.”  Students also have the right to “[a]ccess public 
secondary school facilities during noninstructional time as a member of a religious student 
organization for activities that may include prayer, Bible reading, or other worship exercises to the 
same extent that members of nonreligious student organizations are permitted access during 
noninstructional time; (h) Use school media, including the public address system, the school 
newspaper, and school bulletin boards, to announce student religious meetings to the same extent 
that a student is permitted to use school media to announce student nonreligious meetings; (i) Meet 
as a member of a religious student group during noninstructional time in the school day to the same 
extent that members of nonreligious student groups are permitted to meet, including before and 
after the school day; and (j) Be absent, in accordance with attendance policy, from a public school 
to observe religious holidays and participate in other religious practices to the same extent and under 
the same circumstances as a student is permitted to be absent from a public school for nonreligious 
purposes.”  School boards must ensure that “the selection of students to speak at official events is 
made without regard to the religious or political viewpoint of the student speaker” and that “the 
prepared remarks of the student are not altered before delivery, except in a viewpoint-neutral 
manner, unless requested by the student.  However, student speakers shall not engage in speech that 
is obscene, vulgar, offensively lewd, or indecent.”  To avoid the perception of endorsement, schools 
“shall” issued a disclaimer.   
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Texas (TEX. EDUC. CODE § 25.151 et seq.):  The statute provides that “[a] school district shall 
treat a student’s voluntary expression of a religious viewpoint, if any, on an otherwise permissible 
subject in the same manner the district treats a student’s voluntary expression of a secular or other 
viewpoint on an otherwise permissible subject.” The statute requires every Texas school to establish 
“a limited public forum for student speakers at all school events at which a student is to publicly 
speak.” The school policy must provide neutral criteria for the selection of students at school events.  
The statute states that “Students may express their beliefs about religion in homework, artwork, and 
other written and oral assignments free from discrimination based on the religious content of their 
submissions. Homework and classroom assignments must be judged by ordinary academic standards 
of substance and relevance and against other legitimate pedagogical concerns identified by the school 
district….”  

 
 North Carolina (Session Law 2014-13, codified at § 115C-407.30): “A student shall be 
permitted to voluntarily do any of the following:  

(1)  Pray, either silently or audibly and alone or with other students, to the same extent and 
under the same circumstances as a student is permitted to vocally or silently reflect, meditate, 
or speak on nonreligious matters alone or with other students in public schools.  
(2)  Express religious viewpoints in a public school to the same extent and under the same 
circumstances as a student is permitted to express viewpoints on nonreligious topics or 
subjects in the school.  
(3)  Speak to and attempt to share religious viewpoints with other students in a public school 
to the same extent and under the same circumstances as a student is permitted to speak to 
and attempt to share nonreligious viewpoints with other students.  
(4)  Possess or distribute religious literature in a public school, subject to reasonable time, 
place, and manner restrictions, to the same extent and under the same circumstances as a 
student is permitted to possess or distribute literature on nonreligious topics or subjects in 
the school.  
(5)  Organize prayer groups, religious clubs, ‘see you at the pole’ gatherings, or other religious 
gatherings before, during, and after school to the same extent that students are permitted to 
organize other noncurricular student activities and groups. Religious groups shall be given 
the same access to school facilities for assembling as is given to other noncurricular groups 
without discrimination based on the religious content of the students’ expression. …. A local 
board of education and local school administrative unit may disclaim school sponsorship of 
noncurricular groups and events in a manner that neither favors nor disfavors groups that 
meet to engage in prayer or religious speech.  
(6) Express beliefs about religion in homework, artwork, and other written or oral 
assignments free from discrimination based on the religious content of the submission. 
Homework and classroom assignments shall be judged by ordinary academic standards of 
substance and relevance and against other legitimate pedagogical concerns identified by the 
local board of education.” 
 

The law states that employees “shall not be disrespectful of the student exercise of such rights and 
may adopt a respectful posture.”  Two commentators have opined that “this section of the statute 
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comes precariously close to crossing the Establishment Clause line.”  B. Geier & A. Blankenship, 
“Praying for Touchdowns: Contemporary Law and Legislation for Prayer in Public School Athletics,” 
15 FIRST AMEND. L. REV. 381, 422 (Spring 2017). 
 
 Missouri (Missouri House Bill 1303, codified at section 160.2500, RS Missouri):  “A public 
school district shall not discriminate against students or parents on the basis of a religious viewpoint 
or religious expression. A school district shall treat a student’s voluntary expression of a religious 
viewpoint, if any, on an otherwise permissible subject in the same manner the district treats a 
student’s voluntary expression of a secular or other viewpoint on an otherwise permissible subject 
and shall not discriminate against the student based on a religious viewpoint expressed by the 
student on an otherwise permissible subject.” “Students may express their beliefs about religion in 
homework, artwork, and other written and oral assignments free from discrimination based on the 
religious content of their submissions. Homework and classroom assignments shall be judged by 
ordinary academic standards of substance and relevance and against other legitimate pedagogical 
concerns identified by the school district….”  “Students in public schools may pray or engage in 
religious activities or religious expression before, during and after the school day in the same manner 
and to the same extent that students may engage in nonreligious activities or expression, provided 
that such religious expression or religious activities are not disruptive of scheduled instructional time 
or other educational activities and do not impede access to school facilities or mobility on school 
premises.…” “To ensure that the school district does not discriminate against a student’s publicly 
stated voluntary expression of a religious viewpoint, if any, and to eliminate any actual or perceived 
affirmative school sponsorship or attribution to the district of a student’s expression of a religious 
viewpoint, if any, a school district shall adopt a policy, which shall include the establishment of a 
limited public forum for student speakers at all school events at which a student is to publicly speak.” 
 

 2. Religious Freedom Restoration Statutes 

Texas (TEX. CIV. PRAC. & REMEDIES CODE § 110.001 et seq.):  A school district may not 
substantially burden a person’s free exercise of religion unless the school district can show that it is 
imposing the burden in furtherance of a compelling interest and it is doing so through the least 
restrictive means available.  

Tennessee (Tenn. Code Ann. § 4-21-1101):  This statute prohibits governmental entities 
from substantially burdening a person’s free exercise of religion “even if the burden results from a 
rule of general applicability.” The statute states that “[n]o government entity shall substantially 
burden a person’s free exercise of religion unless it demonstrates that application of the burden to 
the person is: (1) Essential to further a compelling governmental interest; and (2) The least restrictive 
means of furthering that compelling governmental interest.”  The Act provides that a person whose 
religious exercise has been burdened by government may receive declaratory relief, monetary 
damages, and attorney’s fees.  

 3. “Merry Christmas” Protection Laws 



21 
 

Texas (TEX. EDUC. CODE § 29.920):  “A school district may educate students about the 
history of traditional winter celebrations, and allow students and district staff to offer traditional 
greetings regarding the celebrations, including (1) ‘Merry Christmas’; (2) ‘Happy Hanukkah’….” 

Tennessee (TENN. CODE ANN. 49-6-10):  “An LEA may educate students about the history 
of traditional winter celebrations and allow students and LEA staff to offer traditional greetings 
regarding the celebrations, including, but not limited to: (1) ‘Merry Christmas’; 
(2) ‘Happy Hanukkah’ ….”  

V. Moments of Silence and Other Activities Affecting Students 

 A. Moments of Silence 

 The Supreme Court addressed the moment of silence concept in Wallace v. Jaffree,93 in which 
the court condemned a legislative enactment that mandated a moment of silence “for meditation or 
voluntary prayer.”  Earlier versions of the law did not reference prayer.  Examining the legislative 
history behind the statute, the Court found that the clear purpose of the law was to return prayer to 
the schools.  Because of its unique facts, the Wallace case does not stand for the broad proposition 
that all moments of silence are inherently unconstitutional. 

In general, official moments of silence during the school day are lawful; however, courts will 
scrutinize such policies to ensure that they are not a subterfuge to inject religion into the schools.94 
If the evidence demonstrates a religious motivation for the policy, the policy will be invalidated.95  

 In Croft v. Governor of Texas, the Fifth Circuit upheld a Texas “moment of silence” statute 
despite evidence that indicated that some legislators were religiously motivated.  The focus of the 
statute was facially neutral.   The statute authorized “any other silence activity” and required the 
Pledge of Allegiance.   The word “pray” in the statute was simply an example of an activity that would 
be permissible during the moment of silence.  

 In Bown v. Gwinnett County School District,96 the court upheld the Georgia Moment of Quiet 
Reflection in Schools Act.  The Act required each school to start the day with a period of silence up 
to 60 seconds.  The statute stated that the moment of silence “shall not be conducted as a religious 
exercise.”  The Bown court found no evidence of a religious purpose. 

 B. Pledge of Allegiance and the National Anthem 

1. V.A. v. San Pasqual Valley Unified School District:  Football player’s 
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kneeling during the National Anthem was protected speech. 

In V.A. v. San Pasqual Valley Unified School District,97 a football player decided to kneel during 
the National Anthem as a protest relating to racial injustice.  The superintendent issued a 
memorandum requiring students and coaches to stand and to remove their hats and helmets.  
“Kneeling, sitting or similar forms of political protest are not permitted during athletic events at any 
home or away games. Violations may result in removal from the team and subsequent teams during 
the school year.”  The superintendent reported that the rules were “temporary,” pending adoption 
of a board policy on this subject.  The student sued, and the court granted a preliminary injunction 
in his favor. The court found that the act of kneeling was speech and that there was an “unequivocal” 
history of courts “siding with students over schools when faced with similar restrictions, finding that 
schools cannot force students into patriotic expression under the threat of retaliation.”  The court 
decided the case solely under Tinker and did not cite or discuss Santa Fe.  “Here, even though his 
actions occur during a school sanctioned activity, Plaintiff’s kneeling during the National Anthem 
is easily interpreted and distinguished as his own expression, and not that bearing the school’s 
imprimatur.” Further, “Plaintiff’s kneeling in protest during the National Anthem expresses an 
opinion that is opposed to the school’s decision to play the National Anthem with the expectation 
that students will stand.” 

 2. Voluntary recitation of Pledge of Allegiance is constitutional 

In Newdow v. Rio Linda Union School District98 and Myers v. Loudoun County Public Schools,99 the 
courts upheld the constitutionality of statutes and policies requiring school districts to begin the day 
with recitation of the Pledge of Allegiance. The predominant purpose was to instill patriotism. In 
making this assessment, the court found that one must look at the pledge as a whole and not at 
words in isolation such as “under God.”100   

In Doe v. Acton-Boxborough Regional School District,101 the court upheld a state law pertaining 
to the voluntary recitation of the Pledge of Allegiance.  The court found that no student was required 
by law to recite the pledge or to participate in the ceremony of which the pledge is a part; recitation 
of the pledge was entirely optional and students were free, for any reason or for no reason at all, to 
recite it in its entirety, not recite it at all, or recite or decline to recite any part of it they choose, 
without fear of punishment. 

In Freedom from Religion Foundation v. Hanover School District,102 the court held that a state law 
requiring voluntary recitation of Pledge of Allegiance did not violate the Free Exercise Clause or the 
Establishment Clause. 

C. Doe v. Elmbrook School District:  Graduation ceremony at a church featuring 
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religious symbols was unconstitutional. 

In Doe v. Elmbrook School District,103 a school district with two high schools held graduation 
ceremonies at a local church, allegedly due to school facilities being hot and crowded in June. The 
superintendent and a school board member were members of the church, although there was no 
allegation that they had misused their offices to hold the ceremonies at the church. The graduation 
ceremony was held in the church sanctuary which was replete with religious symbols, including a 
large cross. The lobby area featured religious banners promoting church ministries and was filled 
with tables and stations featuring evangelical literature, and church members passed out literature 
to guests attending the graduation. The pews contained religious material. Other venues were 
available in the community, including facilities at local colleges. “The constitutional flaw with such 
activity is that it necessarily conveys a message of endorsement.”104 Regardless of the school 
administrators’ motives, “the sheer religiosity of the space created a likelihood that high school 
students and their younger siblings would perceive a link between church and state.” Given the 
“centrality” of the high school graduation experience, “the presence of religious iconography and 
literature is likely to prove particularly powerful….”  Citing Santa Fe, the court of appeals found that 
the setting implied to nonadherents that the school district placed its imprimatur on Elmbrook 
Church’s message.”105  It also did not matter that the senior class had voted in favor of the location. 
Again citing Santa Fe, the court explained that such elections fail to protect minority viewpoints. 
“The Supreme Court’s decisions in Lee and Santa Fe cannot be meaningfully distinguished from the 
case at bar on the ground that the school district did not coerce overt religious activity. … it is a 
mistake to view the coercion at issue in those cases as divorced from the problem of government 
endorsement of religion in the classroom generally.” Once the school district create a “captive 
audience,” the coercive potential of endorsement would emerge.106  The only way to avoid this effect 
is for the attendee to leave the ceremony, which is impermissible under the Establishment Clause. 

D. Freedom From Religion Foundation v. Concord Community Schools:  Christmas 
show did not violate the Establishment Clause. 

In Freedom From Religion Foundation v. Concord Community Schools,107 a high school student 
challenged the religious content of a school holiday show called the Christmas Spectacular.  The 
court found that the holiday show, as modified from previous years, did not endorse religion and 
was not impermissibly coercive. Following complaints about the show’s emphasis on Christmas, the 
birth of Jesus, and a live nativity scene, the school omitted Bible readings, added two songs pertaining 
to Chanukah and Kwanzaa, and replaced a lengthy and live nativity scene with a shorter nativity 
scene with mannequins. The court rejected the view that any content or imagery that carries an 
inherently religious meaning must be “purged” from the school setting.  “Rather, context and 
circumstances remain key….”  Here, the court found that the abbreviated nativity scene did not 
“stand out” from the rest of the show, lasted under two minutes, and a reasonable observer “would 
not perceive the show as expressing a preference for the nativity scene or endorsing its religious 
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message.”  A reasonable observer is “presumed” to be aware of the history of an event, and an 
observer of the show would perceive “substantial changes” from prior years. The court also 
distinguished the Elmbrook case (discussed above) because there were no proselytizing materials and 
because the audience members merely “passively” observed the show. 

E. American Humanist Association v. Douglas County School District:   Parent had 
standing to challenge school fundraiser to promote a mission trip.   

 In American Humanist Association v. Douglas County School District,108 the plaintiff’s elementary-
age children were asked to participate in a fundraising event for high school students who were 
planning a mission trip to Guatemala over spring break. The high school students participated in a 
non-curricular group, Fellowship of Christian Athletes.  Two high school teachers were going to be 
chaperones.  They participated in fundraising activities and asked donors to make checks payable to 
the high school.  The funds were deposited in a student activity account. One of the teachers used 
her school email account as the contact for questions.  A teacher at the plaintiffs’ elementary school 
promoted the event on her campus, urging fellow teachers to give “positive talk” in their classrooms 
about the event. The plaintiffs’ mother received an email from her son’s teacher requesting 
donations.  The email said: “Parents, A great opportunity to pay it forward!  Thank you in advance 
for your support!” The email stated that checks could be written to the elementary school. The 
plaintiffs’ son also received a flyer describing the fundraiser as being sponsored by the sixth-grade 
class along with the Fellowship of Christian Athletes. The district court held that the mother lacked 
standing because she received “only” one flyer and one email about the mission trip. The court of 
appeals disagreed.  “[N]othing in our case law suggests that a single alleged injury is insufficient to 
confer standing.” Anyone with a “‘stake in the outcome of a litigation – even though small’ has 
standing.”109 The court noted that, in Lee v. Weisman, the Supreme Court found that a father 
presented a justiciable controversy after his child was exposed to two minutes of prayer at a middle 
school graduation. 

F. Taylor v. Roswell Independent School District:  Students’ distribution of rubber 
fetus dolls with religious messages could be halted due to disruption.  

In Taylor v. Roswell Independent School District,110 high school students sued for declaratory and 
injunctive relief because school officials would not let them distribute rubber fetus dolls with a 
religious message to other students. The students belonged to a religious youth group called 
Relentless. Their pastor helped them organize events at school. The students attempted to distribute 
2,500 fetus dolls without following the school’s pre-approval policy.  Some students who received 
the dolls removed the heads and began bouncing them like balls, or they would put the heads on 
the tops of their pencils.  Some boys inverted the bodies to make them look like penises and hung 
them from their zippers. Some students clogged toilets with the dolls.  Teachers reported that the 
dolls were distracting and disrupting instruction.  Two weeks later, the Relentless students tried a 
second distribution, but the school stopped them. The same day, however, students were allowed to 
distribute Valentine’s Day items.  No disruptions were reported related to Valentine’s Day items.  
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The district court granted summary judgment, and the court of appeals affirmed.  On the question 
of standing, although several plaintiffs had graduated high school by the time the court considered 
the motion, one student remained in school; therefore, the case was not moot.  Regarding the merits, 
the court held that the school officials reasonably shut down the doll distribution because it was 
disruptive.  It was irrelevant that the disruptions were caused by the wrongful behavior of third party 
students. The court also rejected the challenge to the school’s preapproval policy. The policy 
contained adequate procedural safeguards to prevent viewpoint discrimination. 

G. American Humanist Association v. McCarty:  Student-led prayers at school board 
meetings were constitutional. 

 In American Humanist Association v. McCarty,111 the Fifth Circuit upheld a board policy that 
involved inviting students to deliver invocations at school board meetings.  From 1997 until 2015, 
the board meetings featured student-led presentations called invocations.  Beginning in March 2015, 
the district began referring to them as “student expressions,” and it provided a disclaimer that the 
students’ messages did not necessarily reflect the district’s viewpoint.  The court of appeals found 
that the Santa Fe analysis did not apply and that the prayers fell under the “legislative prayer” 
exception recognized in Town v. Greece v. Galloway.112 The school board was a deliberative body just 
like the legislative body in Galloway. Legislative prayers “are recited for the benefit of legislative 
officers.” Although students attended school board meetings, the court observed that students also 
attended the town meetings described in Galloway.   

VI. Student Religious Expression and Curricular Activities 

 Religious speech in the classroom continues to be a subject of litigation.  Students have 
challenged school assignments as contrary to their religious beliefs, while in other instances they 
have objected to school rules that prevented them from sharing their beliefs with their classmates.  
In some instances, the challenges are based on sincerely held beliefs, while in other instances the 
disputes appear to be “gotcha” moments engineered by parents and advocacy groups.113 

 A. Distribution of religious messages to classmates 

In Morgan v. Swanson, the plaintiff elementary school students sued school officials who 
restricted the distribution of religious items at school. The plaintiffs described themselves as 
“evangelical Christians” whose faith required them to “introduce … classmates … to the truth of the 
Christian Faith.” One student wanted to distribute a gift to his classmates at the winter-break party.  
The proposed gift was a “candy cane ink pen” attached to a laminated bookmark containing a 
religious message about Jesus.  Another student wanted to distribute tickets to a religious play at a 
local church.  Another student wanted to distribute Jesus pencils to a small group after school. 

The lower court denied qualified immunity, and the principals appealed.  The en banc Fifth 
Circuit reversed. “We hold today that the principals are entitled to qualified immunity because 
clearly established law did not put the constitutionality of their actions beyond debate.  When 
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educators encounter student religious speech in schools, they must balance broad constitutional 
imperatives from three areas of First Amendment jurisprudence: the Supreme Court’s school-speech 
precedents, the general prohibition on viewpoint discrimination, and the murky waters of the 
Establishment Clause. They must maintain the delicate constitutional balance between students’ 
free-speech rights and the Establishment Clause imperative to avoid endorsing religion. ‘The many 
cases and the large body of literature on this set of issues” demonstrate a ‘lack of adequate guidance,’ 
which is why no federal court of appeals has ever denied qualified immunity to an educator in this 
area. We decline the plaintiffs’ request to become the first.”  (Footnotes omitted.)  “At the time of 
the incidents in question, neither a single ‘controlling authority’ nor a ‘robust consensus of 
persuasive authority’ had held that the First Amendment prohibits school principals from restricting 
the distribution of written religious materials in public elementary schools.” 

Although finding that the principals were immune (and thus not liable), the court chose to 
clarify the law for future educators by addressing the merits of the after-school distribution of Jesus 
pencils.  The court held that Tinker applies in an elementary setting but that the age of the student 
may affect the contours of the student’s rights.  On the facts alleged in the complaint, the court 
found that the after-school incident was private speech governed by Tinker, not school-sponsored 
speech under Hazelwood. “A reasonable person would not have believed that Stephanie Vesher’s act 
of handing pencils to a select few recipients after school bore the imprimatur of the school.”   The 
speech occurred after school hours, “on the lawn and sidewalk.” An “important” fact was that the 
principal allegedly restricted the “Jesus” pencils solely because of their message. “From this pleaded 
fact, it can only be inferred that Stephanie would have been allowed to distribute her pencils if they 
had borne a secular message.”  

In Curry ex rel. Curry v. Hensiner,114 the Sixth Circuit upheld a school’s restriction on a student 
seeking to distribute a religious candy-cane message as part of an organized school activity. The court 
held that “[t]he school’s desire to avoid having its curricular event offend other children or their 
parents, and to avoid subjecting young children to an unsolicited religious promotional message that 
might conflict with what they are taught at home qualifies as a valid educational purpose.” 

 
In Walz v. Egg Harbor Township Board of Education,115 the Third Circuit upheld an elementary 

school’s restriction on religious gifts at seasonal classroom parties. Other students were allowed to 
distribute their generic seasonal gifts. The Third Circuit reasoned that the student’s attempts to 
distribute the religious pencils were not an attempt at “personal religious observance,” but rather an 
attempt to promote a specific message.  The court held that the school’s efforts to prevent “advocacy” 
in classroom activities — religious, political, or commercial — was a legitimate educational purpose, 
given elementary-school students’ impressionability.  The court noted that “in an elementary school 
classroom” the line between school-endorsed speech and merely allowable speech is “blurred.”  In 
contrast, in high school, students are mature enough to understand that a school does not endorse 
speech that it merely permits on a nondiscriminatory basis.  
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In Busch v. Marple Newtown School District,116 kindergarten students were permitted to read 
their favorite book to the class or have their parent read the book.  The child in this case allegedly 
requested to read the Bible, and his mother selected the passage. The principal disallowed the 
parent’s request. The court held that the principal did not violate the First Amendment.  In 
classrooms, during school hours, “when curricular activities are supervised by teachers, the 
nonpublic nature of the school is preserved. Speech occurring during these activities may be 
regulated under standards different from those that would apply in public fora.” Consistent with 
pedagogical goals, “educators may appropriately restrict forms of expression in elementary school 
classrooms.”  The fact that the speech was “invited” does not necessarily prevent the school from 
regulating the speech.  These considerations are “heightened” when a parent speaks to the class 
because parents, “much like teachers,” will be viewed as authority figures by the students.  This is 
particularly true when the children are “very young.” Finally, citing Santa Fe, the court found that 
the principal’s determination “that a biblical reading to kindergarten students during a curricular 
activity might also violate the Establishment Clause is not unreasonable.”117 The court also rejected 
the parent’s argument that the school’s monitoring of speech for religiosity constituted unlawful 
entanglement. 

 
B. School assignments and projects 
 
In Peck v. Baldwinsville Central School District,118 a kindergarten teacher asked her students to 

each create a poster showing what they had learned about saving the earth during a two month unit 
on the environment.  Each student would present his or her poster to the class, and the posters were 
displayed during a parent assembly.  According to Peck’s mother, Peck claimed that the “only way 
to save the world was through Jesus,” and created a poster that showed a robed, praying figure on 
the left, a church and a cross in the middle, and people picking up trash and placing it in a recycling 
can on the right.  Although the teacher agreed that some of the images were related to the 
environmental unit, the school viewed the kneeling figure as inappropriate, so that side of the poster 
was folded under when it was displayed.  School officials testified that they censored the poster 
because it was not related to the environmental unit; because they suspected that poster had been 
designed not by Peck but by his mother; and because they were afraid that displaying the poster 
would make it seem as if the school was teaching religion.  They admitted that had students included 
non-religious images in their posters that had not been covered in the environmental unit – for 
example, animals that had not been discussed – the teacher would have discussed with the student 
how the student believed the images related to the environmental unit, but that Peck was never 
asked how the kneeling figure related to the unit.  The teacher testified that she did not see the need 
to have such a discussion with Peck because they had not discussed religion and the environment in 
class.  
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The parties apparently did not dispute that the kindergarten classroom was a nonpublic 
forum.  They did dispute whether Tinker or Hazelwood was the appropriate test for the poster.  The 
court, however, had no trouble with this determination: 

[T]he poster assignment and the environmental assembly at which the posters were 
hung – perhaps even more starkly than in the context of the newspaper articles at 
issue in Hazelwood – were indisputably “part of the school curriculum .... supervised 
by faculty members and designed to impart particular knowledge or skills to student 
participants and audiences.” 

The court questioned, however, whether the school’s reasons for censoring the poster were 
reasonably related to the “legitimate pedagogical concerns” proposed by the school:  1) that the 
portion of the poster depicting the robed figure was not responsive to the assignment; 2) that the 
placement of that image on the poster was not the student’s own work; and 3) that showing the 
image risked creating the impression that the kindergarten environmental unit had included the 
teaching of religion. 

The court rejected the argument that there was a factual dispute over whether the student 
really had created the poster himself, finding that “the predicate factual determinations made by the 
school in triggering the censorship need only be reasonable,” and not necessarily accurate.  The 
court did find, however, that a fact issue existed over whether the school had engaged in viewpoint 
discrimination by rejecting the poster because it offered a religious perspective on how to save the 
environment.  The teacher admitted that had a student included a non-religious image on a poster 
that had not been covered in class, the teacher would have asked the student to explain how the 
picture related to what they had learned in class – which did not occur with the religious poster – 
and that she probably would not have folded the non-religious image over before displaying the 
poster.   

Based on the limited record, the court declined to decide the school’s Establishment Clause 
defense, but would instead remand the case to the trial court “to ascertain whether the District’s 
actions were necessary to avoid an Establishment Clause violation, and if so, whether avoidance of 
that violation was a sufficiently compelling state interest as to justify viewpoint discrimination by the 
District.” The court rejected the plaintiffs’ claim, however, that the censorship of the poster had 
violated the First Amendment by inhibiting the student’s religious expression.  The court found no 
evidence that the school had acted to inhibit religion, especially considering that they had allowed 
the church with the cross to show on the censored poster. 

In Settle v. Dickson Cnty. School Board,119 the Sixth Circuit held that the school did not violate 
the First Amendment rights of a student who received a zero on her research paper about the life of 
Jesus Christ.  The teacher offered  numerous reasons for the poor grade, including: (1)  the student 
had failed to obtain prior permission for the topic; (2) the teacher was concerned that it would be 
difficult for Settle to write – and for the teacher to grade – a paper where the student had strong 
personal beliefs on the subject; (3) the teacher “knew” that personal religious beliefs were not 
appropriate for the public schools; (4) the fact that the student already knew a lot about the life of 
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Jesus defeated the purpose of the research project; (5) all of Settle’s information came from a single 
source (the Bible) rather than from four sources as required by the assignment.  The court sided with 
the teacher.  Noting that teachers should be given “broad authority” to base grades on the merit of 
a work and to focus students on the assignment at hand, the court found that all of the teacher’s 
reasons for the zero were reasonable and fell within the teacher’s broad discretion over curriculum, 
even if some of them were wrong.  The court expressed some degree of skepticism that students 
should have “free speech rights” when it came to school work, ruling that “[l]earning is more vital in 
the classroom than free speech.”  

 C. Exposure to Objectionable Ideas and Information 

U.S. Department of Education Guidance on prayer during instructional time – “It has long been 
established that schools have the discretion to dismiss students to off-premises religious instruction, 
provided that schools do not encourage or discourage participation in such instruction or penalize 
students for attending or not attending.  Similarly, schools may excuse students from class to remove 
a significant burden on their religious exercise, where doing so would not impose material burdens 
on other students.  For example, it would be lawful for schools to excuse Muslim students briefly 
from class to enable them to fulfill their religious obligations to pray during Ramadan.” Additionally, 
when a school has a practice of excusing students from class for accommodation of non-religious 
reasons, “religiously motivated requests for excusal may not be accorded less favorable treatment.”   

 In Mozert v. Hawkins County Board of Education,120 the plaintiff parents objected to reading 
material that was contrary to their religious beliefs.   The court held that “the students were merely 
being exposed to the materials and were not compelled to either do an act that violated their religious 
convictions or communicate an acceptance of a particular idea or affirm a belief.” 

In Johnson v. Poway v. Unified School District,121 a math teacher displayed signs in his classroom 
that said “In God We Trust,” “One Nation Under God,” and “God Shed His Grace on Thee,” and 
similar messages. The teacher refused to provide any historical context for the messages.  Therefore, 
the administration directed him to remove the signs.  The teacher sued.  On appeal, the court held 
that the school acted within its authority.  A teacher in the classroom speaks as an employee of the 
district, not as an individual.  Further, the school district was appropriately concerned about 
avoiding a violation of the Establishment Clause. 

In Parker v. Hurley,122 parents who asserted that their religious beliefs were offended by gay 
marriage and homosexuality failed to demonstrate a constitutionally significant burden on their free 
exercise or parental due process rights by school district’s inclusion in elementary-school curriculum 
of materials intended to encourage respect for gay parents and couples, including books depicting 
families with same-sex parents, and by school district’s refusal to provide them with prior notice and 
an exemption from such instruction.  Although the parents claimed that children’s exposure to ways 
of life contrary to parents’ religious beliefs violated their ability to direct their children’s religious 
upbringing, there was no claim of direct coercion, and even if extreme indoctrination could be a 
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form of coercion, parents failed to establish it, as mere fact that, while in school, child occasionally 
was exposed to concept offensive to parent’s religious belief did not inhibit parent from instructing 
child differently.   

In Doe v. Cape Henlopen School District,123 the court denied summary judgment in a case 
involving claims by a fourth grader, Nancy, who was Muslim.  She complained about a number of 
practices in her classroom.  First, she complained about the teacher’s lessons regarding the terrorist 
attacks on 9/11.  Second, the student complained that, between Thanksgiving and Christmas of 
2003, the teacher read Christmas books to her class every day, some with an overt Christian message. 
After Nancy’s mother complained, the teacher was directed to “self-evaluate” her conduct.  
Subsequently, the teacher approached the girl in the classroom and asked her, in the presence of 
classmates, if she wanted to change classrooms.  The student said she wanted to stay with her friends.  
The teacher repeated the question. The student testified that she felt like she no longer belonged in 
the teacher’s classroom and was being forced to transfer. After she was transferred, her friends 
shunned and taunted her.  The student allegedly suffered panic attacks, anxiety, and depression and 
eventually was granted homebound instruction. The family later moved to a different district.  After 
an OCR investigation, the district agreed to reprimand the teacher.  The student later sued, and the 
district and officials moved for summary judgment.  The court granted summary judgment as to the 
9/11 claims, finding that the readings were factual and balanced.  The court denied summary 
judgment as to the claim based on the Christmas readings and the claim based on the transfer to a 
new class. “Viewing the evidence in the light most favorable to plaintiffs, the court concludes that a 
reasonable jury could find that Nancy’s transfer to another classroom constituted an adverse action 
motivated by plaintiffs’ complaints.”  The court also denied summary judgment as to Nancy’s 
religious discrimination claim, which was framed as an equal protection violation. “Despite 
Cunningham’s awareness of Nancy’s religious beliefs following Nancy’s complaint about the 9/11 
book, Cunningham proceeded to read Christmas books every day for a month and did not recognize 
other religious holidays in a similar manner.  A reasonable jury could find that Cunningham’s 
actions were purposeful in light of Nancy’s prior concerns and her experience of being singled out 
and teased by her classmates due to her religious beliefs. Moreover, a reasonable jury could find that 
Nancy was treated differently from her classmates because she was subjected to religious readings 
that did not represent her beliefs.” 

In Schultz v. Medina Valley Independent School District,124 the court approved a settlement 
agreement, consent decree, and final judgment with the following restriction: “School District 
Personnel will not display crosses, religious images, religious quotations, Bibles or religious texts, or 
other religious icons or artifacts on walls, filing cabinets, halls, lobbies, locker rooms, windows, and 
doors of Medina Valley High School, unless such is for pedagogical and non-religious purposes (such 
as a history of world religions course).” 

D. Religious Music 
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Federal courts have held that it is permissible for religious music to be performed at certain 
student events.125 Courts also have held that it is permissible for a school to prohibit the performance 
of celebratory religious music at school events.126 In Stratechuk v. Board of Education, the plaintiffs 
demonstrated that numerous families had petitioned the school board to change its policy and that 
this proved that a reasonable observer would perceive the board’s action as hostile to religion.  The 
court disagreed, citing Santa Fe and explaining that the “constitutionality of a school board’s policy 
toward religion cannot be decided by reference to popular opinion.”127   

VI. Employee Religious Speech at School 
 
 Some school employees may wish to speak about religion to other employees or to gather 
together for voluntary religious activities during non-working time.  The general rule is that, if 
employees are permitted to meet in common employee areas to discuss non-religious, non-work 
matters, they may have religious discussions as well. In other words, the employer may not 
discriminate against religious viewpoints when other viewpoints are permitted.  As discussed below, 
the difficult cases arise when an employee wishes to engage in religious expression in settings that 
are work-related or that affect students.   
  
 A. Employee Objections to Religious Practices at School 

 In Buford v. Coahoma Agriculture High School,128 an African-American teacher practiced Islam 
but later claimed he was Jewish.  He alleged that his high school was infused with pro-Christian 
activities.  In particular, he alleged that, for years, the high school held “worship assemblies” for 
students and employees and that “Christian singing and praying” was common.  He alleged that the 
absentee report contained scripture and that the principal distributed a poem entitled “Why God 
Made Teachers.”  The teacher further alleged that, after he complained, the principal would stare at 
him and hum Christian hymns.  The principal also told him that he was “going to hell.”  The teacher 
eventually was terminated for alleged performance based problems.  The teacher sued under Title 
VII and the First Amendment.  The court denied the school district’s motion for summary 
judgment.  The court found that the school district was unable to articulate a secular purpose for 
including scripture on the absence reports or for including prayers and Christian songs at assemblies 
and meetings.  Likewise, although it was a “close call” whether the poem served a secular purpose, 
the court found that there was a question of fact on this claim.  In ruling against the district, the 
court noted the frequency of the practices. The court also denied summary judgment as to the 
teacher’s hostile environment claim.  The teacher’s allegations, if true, indicated pervasive 
harassment based on religion.  The court did grant the district’s summary judgment as to the free 

                                                           
125  See, e.g., Bauchman v. West High Sch., 132 F.3d 542 (10th Cir. 1997); Duncanville, 70 F.3d at 407-408. 
126  See, e.g., Stratechuk v. Board of Educ., 587 F.3d 597 (3d Cir. 2009); Nurre v. Whitehead, 580 F.3d 1087 (9th Cir. 

2009) (holding that district did not violate the First Amendment when it decided that only secular music could 
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127  Stratechuk, 587 F.3d at 607, citing Santa Fe, 530 U.S. at 316-17. 
128  2014 WL 4692753 (N.D. Miss., July 18, 2014). 
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exercise claim.  The teacher was not forced to attend the prayers (he was always allowed to leave the 
room), and he was not required to read the scriptures or to change his beliefs. 

In Warnock v. Archer,129 a teacher sued because the school superintendent led prayers during 
mandatory training programs and staff meetings. The trial court issued an injunction prohibiting 
the practice, and the court of appeals affirmed.  The First Amendment “forbids [the district] from 
conveying the message that it decisively endorses a particular religious position. … We believe that 
prayers at mandatory teacher meetings and in-service training convey such a decisive endorsement.” 
The court, however, held the superintendent did not violate the First Amendment by displaying a 
few religious items in his private office. The items were clearly “personal” and did not convey 
governmental endorsement. 

B. School District Objections to Employee Religious Speech  

 As discussed above, the Establishment Clause of the First Amendment requires public 
schools to remain neutral in matters of religion and to avoid conduct that promotes or endorses 
religion.  Thus, a particular area of concern for public schools is religious speech at official school 
events or religious speech by employees who teach or interact with students. When religious 
practices, such as prayer, occur on school property or during a school event, courts will examine the 
context of the activity and then evaluate whether a reasonable observer would conclude that the 
school has endorsed religion.  In some cases, the Supreme Court will look at whether the activity 
has a legitimate, secular (non-religious) purpose, whether the primary effect of the activity either 
advances or hinders religion, and whether the activity fosters excessive entanglement between the 
governmental entity and religious concerns.     

 Applying these principles, courts have held that school officials have the authority – and 
sometimes the duty – to direct faculty and other employees to refrain from speaking about their 
personal religious beliefs during instructional time, in official communications, or during official 
functions.  An illustrative case is Bishop v. Aronov,130 in which a college professor informed his 
students that “I try to model my life after Christ … You need to recognize as my students that this is 
my bias and it colors everything I say and do.” After students complained, the professor’s supervisors 
directed him not to interject his religious beliefs during his classes, the subject matter of which did 
not involve religion. The court held that the university's concern about the appearance of 
endorsement and its effect on students were legitimate and that the restrictions were reasonable.  
The court noted that the restrictions did not prevent the professor from expressing his views “on his 
own time.”  

 Similarly, in Peloza v. Capistrano Unified School District,131 the court held that a biology teacher 
did not have the right to discuss creationism during class lessons on evolution.  The teacher claimed 
that he was “forced” to teach evolution and that “evolutionism” was a type of religious belief and 
that he had a First Amendment right to teach his students other views.  The court declined to hold 
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131  37 F.3d 517 (9th Cir. 1994). 
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that evolution is a religious theory. “This we need not do. To say red is green or black is white does 
not make it so.”  The court also held that the school district did not violate the teacher’s rights when 
the school district issued the following directive:  “You are hereby directed to refrain from any 
attempt to convert students to Christianity or initiating conversations about your religious beliefs 
during instructional time, which the District believes includes any time students are required to be 
on campus as well as the time students immediately arrive for the purposes of attending school for 
instruction, lunch time, and the time immediately prior to students’ departure after the instructional 
day.”  The court explained:  “While at the high school, whether he is in the classroom or outside of 
it during contract time, Peloza is not just any ordinary citizen.  He is a teacher … He is clothed with 
the mantle of one who imparts knowledge and wisdom…. The likelihood of high school students 
equating his views with those of the school is substantial.  To permit him to discuss his religious 
beliefs with students during school time on school grounds would violate the Establishment Clause 
of the First Amendment.”    

 In Kennedy v. Bremerton School District,132 the court of appeals affirmed the denial of a 
preliminary injunction sought by a coach who refused to stop engaging in demonstrative prayer on 
the football field in the presence of students.  The court found that the coach spoke as a public 
employee, not as a private citizen, and his speech did not involve a matter of public concern. The 
court rejected the coach’s characterization of his speech as wanting to pray “silently and alone” at 
the 50-yard line. The court noted that the coach had been offered the opportunity to pray on the 
field after the students left the stadium.  His refusal of that accommodation shows that it was 
essential that his speech be delivered in the presence of students. By kneeling and praying 
immediately after games in the presence of students and their parents, the plaintiff sent a “message 
about what he values as a coach, what the District considers appropriate behavior, and what students 
should believe, and how they ought to behave.”  The “constitutional responsibilities” of the coach’s 
job responsibilities was “plain.”  Citing Santa Fe, the court wrote that football games enable people 
from all walks of life to root for a common cause and admire the young people on the field.133  
Injecting religion “risks alienating valued community members from an environment that must be 
open and welcoming to all.”134   

 In Palmer v. Board of Education,135 the court held that the school district’s interest in teaching 
the required curriculum outweighed the interests of a Jehovah’s Witness teacher who sued after 
being terminated for refusing to lead the Pledge of Allegiance and participate in patriotic activities.  

 In Roberts v. Madigan,136 the court held that a school district did not violate the fifth-grade 
teacher’s rights when it told him not to silently read the Bible during reading time. 

In Lee v. York County School Division,137 parents complained that the Spanish teacher posted 
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items on his bulletin board that were overly religious.  The principal directed the teacher to remove 
the items.  The teacher sued.  The court of appeals held that the school principal acted properly in 
regulating the teacher’s speech in the compulsory classroom setting.  Curricular speech is school-
sponsored speech and bears the imprimatur of the school.   

 In Marchi v. Board of Cooperative Educational Services of Albany,138 the court upheld a directive 
that the teacher refrain from communicating religious beliefs in official communications with 
students’ parents. 

 In Berry v. Department of Social Services,139 the court held that a county lawfully restricted a 
county employee’s religious activities at work.  His official duties included assisting unemployed and 
underemployed clients in their transition out of welfare programs.  He was told not to talk about 
religion with clients.  He also was told not to hold monthly prayer meetings for employees in a 
county conference room. The conference room ordinarily was not used for non-county purposes.  
Finally, he was told not to display religious items in his cubicle if they were visible to clients.  The 
court held that the restriction on communications with clients was reasonable because the county 
had a duty not to violate the Establishment Clause.  The court held that restrictions on the display 
of religious items also were reasonable under the circumstances.  Clients reasonably might view the 
display of items as an endorsement of religion by the county.  The court distinguished a prior case 
in which public employees were allowed to post religious materials in areas that were not open to 
the public.  Finally, the court upheld the restrictions on use of the conference room.  The court 
found no evidence that the conference room was used for non-county purposes.  The room was not 
a public forum.      

 In Downing v. West Haven Board of Education,140 the court held that a school district properly 
asked a teacher to remove or cover-up a T-shirt emblazoned with “Jesus 2000.” The teacher had worn 
the T-shirt during instructional time. 

C. Adult Participation in Prayer Activities with or near Students 

In Borden v. School District of the Township of East Brunswick,141 a high school football coach 
brought suit after his school principal told him to stop participating in various prayer events related 
to the football team.  For twenty-three seasons, Coach Borden and the team engaged in pre-game 
prayer activities at a team dinner and prior to games in the locker room.  Originally, a local minister 
led the pre-meal prayer; starting in 1997, at the request of the athletic director, the minister stopped 
attending, but drafted a prayer for Coach Borden or one of his team members to say.  Borden himself 
led the prayers in the locker room.  After a number of student complaints in 2005, the principal 
told Borden that he could no longer lead the prayers.  At the next team dinner, Borden told the 
students that if they were uncomfortable, they could wait in the restroom until the prayers were over. 
That generated even more complaints, and the Superintendent told Borden that he needed to 
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disassociate himself completely from the prayers, which would truly need to be student-initiated and 
student-led.  A memo generated by the school attorney cited the Duncanville decision and stated that 
employees cannot participate in student-initiated prayer, and that “[i]f while acting in their official 
capacities (school district) employees join hands in a prayer circle or otherwise manifest approval 
and solidarity with student religious exercises, they cross the line between respect for religion and 
endorsement of religion,” and that such conduct was prohibited.  Specifically, Borden was told he 
could not silently bow his head during his team's pre-meal grace, or take a knee with his team during 
a locker-room prayer.  The lower court originally found in Borden’s favor, holding that the policy 
was unconstitutionally overbroad, and that Borden's silent acts would not violate the Establishment 
Clause.  The Court of Appeals disagreed, however, ruling in favor of the school. The Court held 
that the school had a legitimate educational interest in avoiding Establishment Clause violations, 
and the guidelines were reasonably related to that interest.  As in Santa Fe, the endorsement test 
applied.  Further, as in Santa Fe, the coach’s prior prayer activities were relevant to the endorsement 
analysis.  “This history of Borden’s prayers with the football team leads to a reasonable inference 
that his current requested conduct is meant ‘to preserve a popular ‘state-sponsored religious activity’” 
of “praying with his team prior to games.142  Further, the focus is not on the coach’s intent but 
whether a reasonable observer, with knowledge of the history and context, would conclude that he 
is endorsing religion. 

Approving of the Fifth Circuit’s Duncanville decision, the Court also found that the policy 
was neither unconstitutionally overbroad nor void for vagueness.  The Court also rejected Borden’s 
free speech claim and his claim that he had an “academic freedom” right to teach “character 
education” through his behavior.  Noting that it is the educational institution that has a right to 
academic freedom, not the individual teacher, the Court concluded that while Borden might have 
a right to speak on matters of public concern, including advocating certain pedagogic methods, he 
did not have the right to act in contravention of his or school’s in-class policies in the name of 
academic freedom. Lastly, the court rejected a freedom of association claim, noting that the coach-
player relationship was not the type of association protected by the First Amendment.   

  In Doe v. School District of the City of Norfolk,143 students voted to include a prayer at their 
graduation ceremony.  After the district received a threat of legal action, the board voted to remove 
the prayers from the ceremony.  Subsequently, at the beginning of the ceremony, the board president 
announced that there would be no prayer.  Thereafter, a different school board member who also 
was a parent of a graduating senior was allowed to share a “few words.” He complained about the 
elimination of the prayers and concluded with the Lord’s Prayer.  He encouraged others to recite it 
with him. No students stood, and no one interrupted him.  There was no evidence that other school 
officials knew that the board member was going to recite the Lord’s Prayer.  A family sued.  Their 
claims were dismissed, and that ruling was affirmed on appeal.  The court of appeals held that the 
board member was speaking in his individual capacity. Citing Santa Fe, the court explained that not 
every speaker at a high school graduation is a state speaker and that there is difference between 
government speech and private speech. The court found it “extremely significant” that the board 
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member was also a parent.144  Additionally, in contrast to Santa Fe ISD, which had a formal written 
policy, the school district in this case did not have a policy that approved of the board member’s 
comments.  “We agree with the 11th Circuit’s application of the principles derived from Santa Fe.  
The complete absence of any involvement by the School District in determing whether Scheer would 
deliver as speech as well as the complete autonomy afforded to Scheer in determining the content 
of his remarks indicates a lack of state-sponsorship of his recitation.”145  Another important factor 
for the court was, at the beginning of the ceremony, the board president announced that there would 
be no invocation or benediction.  Although Scheer “undeniably took advantage” of his position to 
gain access to the forum, “private speech is constitutionally protected, even though it occurs at a 
school related function.” 

In Doe v. Wilson County School System,146 the court upheld student activities pertaining to See 
You At the Pole and National Day of Prayer events.  The court, however, expressed concern about 
teacher involvement in the activities: 

Marlowe and Adamson claimed that they attended in part to supervise students.  They did 
not speak or lead the group in prayers, but like other participants, they bowed their heads 
when prayers were offered and wore “I Prayed” stickers during instructional time following 
the National Day of Prayer. The young students and their parents understandably could 
have thought that the teachers and school principal were present as representatives of the 
school and as such their actions were an endorsement of the religious event. Their actions 
crossed the line of permissible supervision of the students at the event and signaled to others 
that they supported the Praying Parents who sponsored and participated in these Christian 
events. A reasonable observer could conclude that Lakeview sponsored or endorsed the 
religious events, or that the school is excessively entangled with religion. … School teachers 
and administrators do not shed their own First Amendment rights to exercise their religion 
at the school entrance.  However, Lakeview teachers and administrators may not participate 
in student-initiated prayers in their official capacities.  The school must strike a careful 
balance between the Free Exercise rights of teachers and administrators and the commands 
of the Establishment Clause. Where there is tension between the two, Establishment Clause 
concerns take precedence. 

In Doe v. Duncanville Independent School District,147 the court held that coaches could not 
participate in prayers conducted by student athletes before a basketball game. The trial court ruled 
in favor of the student and entered an injunction prohibiting employees from “leading, encouraging, 
promoting, or participating in prayers with or among students during curricular or extracurricular 
events.” The injunction also appeared to prohibit employees from supervising students engaged in 
voluntary prayer.  On appeal, the school challenged the prohibitions on participation and 
supervision.  The Fifth Circuit disagreed with the school that prohibiting employees from 
participating in the prayers would violate the employees’ rights to the free exercise of religion, to 
association, to free speech and academic freedom.  The Court noted that because the prayers took 
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place during school-controlled, curriculum-related activities that members of the basketball team 
were required to attend, “DISD coaches and other school employees are present as representatives 
of DISD policies.” Thus, they could not participate in the prayers.  While the Court noted that 
employees were not required to make their non-participation “vehemently obvious or to leave the 
room students pray in,” if the employees were to “join hands in a prayer circle or otherwise manifest 
approval and solidarity with student religious exercises, they cross the line between respect for 
religion and endorsement of religion.” 

In Wigg v. Sioux Falls School District 49-5,148 an elementary school teacher requested permission 
to participate in meetings of the Good News Club, a religious club that met at the school from 3:00 
p.m. to 4:00 p.m. every Monday, after school let out at 2:45 p.m.  She was denied permission to do 
so out of concerns that her participation might be perceived as an endorsement of the Club's 
religious messages by the school.  Wigg later requested, and was denied, permission to participate in 
Club meetings at the four other elementary schools in the school district at which the Club also met.  
She filed suit against the school district, claiming that denying her permission to participate in the 
Club, both at her school and at the other schools, violated her free speech rights and her right to 
free exercise of her religion.  The district court acknowledged that the United States Supreme 
Court’s decision in Good News Club v. Milford Central School,149 provided initial guidance.  In Milford, 
the Supreme Court held that prohibiting the Good News Club from meeting on school property 
constituted impermissible viewpoint discrimination, at least where the school in question allowed 
similar, non-religious clubs to meet. However, it acknowledged that Wigg’s situation presented an 
issue that the Milford Court had not reached:  did the school’s interest in avoiding an Establishment 
Clause violation justify the viewpoint discrimination.  The court decided that it would, based mainly 
on Wigg’s status as an employee and by the deference to paid to school districts when attempting to 
resolve the tensions creating by the different clauses of the First Amendment.  However, the court 
rejected the argument that it would violate the Establishment Clause to allow Wigg to participate in 
Club meetings at other schools in the district, finding that by traveling to another school Wigg 
stepped out of her role as a public school teacher and would be perceived by a reasonable observer 
to be a mere visitor at that other school.  The Court rejected Wigg’s free exercise claims, however, 
finding that there was no evidence that her religious beliefs had been “substantially burdened.”  On 
appeal, the Eighth Circuit Court of Appeals agreed with the lower court that prohibiting Wigg from 
attending the meetings constituted viewpoint discrimination, noting that “SFSD’s policy of 
prohibiting all employees – even on their own time – from participating in any religious-based 
programs held on school grounds is an overly-broad remedy.” However, the Court concluded that 
Wigg’s speech was private speech and would not be perceived by a reasonable observer as an 
endorsement of religion by the school district, because i) her speech did not occur during a school-
sponsored event; ii) she did not affiliate her views with the school district (the Court specifically 
approved using a disclaimer); iii) students only participated in the Club with parental permission; 
and iv) nonparticipating students would be gone from the meeting before the Club started its 
meeting. Therefore, the Court of Appeals reversed the lower court’s ban on Wigg attending Club 
meetings at her own school. 
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