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Religious Speech in Public Schools 

Justice Anthony Kennedy, in delivering the decision of the United States Supreme Court in the 
same-sex marriage case opined that the First Amendment must ensure that people have 
protection to advocate their religious convictions. Likewise, those who disagree may provide 
their support of the opposing viewpoint in an “open and searching debate.” Obergefell v. 
Hodges, 135 S. Ct. 2584 (2015). 

It is this debate between religious liberty and LGBTQ+ rights which will come to a head again in 
Masterpiece Cakeshop v. Colorado Civil Rights Commission this Supreme Court term. At first 
glance this case, about a Christian baker refusing to sell a wedding cake to a gay couple because 
of his religious views, seems unrelated to schools; however, the case’s holding will likely 
provide new guidance on religious expression rights, the role of conduct and free speech within 
anti-discrimination laws, and government-compelled speech. 

Thus, the issues in Masterpiece Cakeshop will be familiar “open and searching” questions that 
students, parents, employees, and community members have been asking of public schools 
across the nation. This paper will focus on the interplay of free speech and free exercise rights 
with an emphasis on when speech that is perceived as “hate speech” or discriminatory can be 
regulated. We will address questions like: What rights does a student have to assert their 
religious views at school? When can expressing a religious viewpoint become discriminatory or 
unlawful hate speech? Are school curriculum and anti-bullying laws that call for acceptance of 
LGBTQ+ rights an attack against the beliefs of certain religious students? May teachers express 
their viewpoint on these questions? 

This paper will provide a context for these questions within existing case law in an effort to 
provide some level of clarity in what is without question one of the most timely, complex, and 
controversial areas of education law today: the First Amendment, free speech, and freedom of 
religious expression at public schools. In particular, this paper will address the rights of both 
students and employees and will urge that, to the extent possible, controversies be seen as 
“teachable moments” and efforts be made to resolve these controversies in the classroom, not the 
courtroom. 

First Amendment Overview 

The First Amendment of the United States Constitution states in relevant part, “Congress shall 
make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech . . .” Incorporated by the Fourteenth Amendment to the states, 
the First Amendment’s limitations apply to public schools. 

Generally, the First Amendment is implicated when a government agency like a school district 
acts to restrict or regulate speech. R.A.V. v. St. Paul, 505 U.S. 377, 382 (1992). This is a simple 
yet important idea. Many school districts find themselves in court or settlement discussions 
because site school administrators did not wait before proceeding to discipline or regulating a 
student or employee’s speech. This patience is especially necessary when speech involves 
religious expression. 
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Student religious expression is typically regarded as a “viewpoint” entitled to the same 
protection as secular student speech. Thus, religious expression at public schools is governed by 
a hybrid of rights under the Free Exercise and Free Speech Clauses of the First Amendment. The 
“hybrid of rights” is an important legal concept because it raises the legal standard a school 
district must meet in order to justify any regulation of a student or employee’s religious 
expression. 

Under the United States Supreme Court’s decision in Employment Division v. Smith, 494 U.S. 
872 (1990), “a rationally based, neutral law of general applicability does not violate the right to 
free exercise of religion even though the law incidentally burdens a particular religious belief or 
practice.” Miller v. Reed, 176 F.3d 1202, 1206 (9th Cir. 1999). As such, “Smith held that neutral, 
generally applicable laws may be applied to religious practices even when not supported by a 
compelling interest” and that a rational basis standard applies in such instances. City of Boerne v. 
Flores, 521 U.S. 507, 514 (1997). For example, in Smith, the use of peyote could be regulated 
under a general law restricting drug usage even though the law had a significant impact on the 
religious rights of certain Native Americans. Similarly, school district anti-drug policies to 
combat the social ill of illicit drug use cannot be undermined because a student claims it is their 
religious right to take these drugs on campus. 

In cases where the rule or “law is not neutral or generally applicable, but is directed toward and 
burdens the free exercise of religion, it must meet the strict scrutiny test.” San Jose Christian 
Coll. v. City of Morgan Hill, 360 F.3d 1024, 1031 (9th Cir. 2004). For example, in Church of 
Lukumi Babalu Aye, Inc. v. City of Haileah, 508 U.S. 520 (1993), the United States Supreme 
Court found that a city ordinance prohibiting animal sacrifice, although arguably neutral on its 
face, was not neutral because it intended to limit the exercise of specific religious practices by a 
local religious sect. Consequently, the Supreme Court applied strict scrutiny and struck down the 
city ordinance. Under the strict scrutiny test, there must be a compelling government interest for 
the rule or law, and the rule or law must be narrowly tailored to accomplish that interest. 

When a rule or law burdens the free exercise of religion in conjunction with other constitutional 
protections, such as freedom of speech, a strict scrutiny test is applied rather than rational basis. 
Smith, 494 U.S. at 881; Miller, 176 F.3d at 1204; San Jose Christian Coll., 360 F.3d at 1031. 

Therefore, school districts must exercise caution when regulating religious expression because 
the restriction may be analyzed under a strict scrutiny test. 

Student Religious Speech at Schools 

Voluntary student religious expression at a public school is constitutionally protected under both 
the Free Speech and the Free Exercise Clauses of the First Amendment. A school may not 
compel affirmation of a particular belief nor penalize or discriminate against a student for their 
beliefs or non-belief. The goal should be “governmental neutrality between religion and religion, 
and between religion and non-religion.” Epperson v. Arkansas, 393 U.S. 97 (1968). 
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Students are thus permitted to express their religious beliefs to the same extent a student is 
permitted to engage in non-religious activities or speech. “Guidance on Constitutionally 
Protected Prayer in Public Elementary and Secondary Schools” U.S. Department of Education 
(Feb. 7, 2003). 

For instance, a school district cannot restrict a student’s religious viewpoint if the school allows 
students to express their personal non-religious feelings in a similar manner, including when the 
expression is before or after class time. Fleming v. Jefferson County Sch. Dist. R-1, 298 F.3d 918 
(10th Cir. 2002); Doe v. Wilson County Sch. Sys., 564 F.Supp.2d 766 (M.D. Tenn. 2008). 
Likewise, a secondary school student who desires to join a religious student club can do so to the 
same extent that the student can join a non-religious student group. Bd. of Ed. of Westside Comm. 
Schs. v. Mergens, 496 U.S. 226, 235-36 (1990); Prince v. Jacoby, 303 F.3d 1074 (9th Cir. 2002); 
See 20 U.S.C. § 4071 (The federal Equal Access Act requires equal access to facilities and 
resources to all non-curricular student groups regardless of a group’s viewpoint). 

Recent NSBA Council of School Attorneys seminar papers have extensively covered religious 
expression rights at public schools.1 We will not recreate those discussions but instead focus on 
the particular combination of speech and religion. 

While students have a broad right to express their religious viewpoint, whether a school district 
can permissibly regulate a student’s speech at school depends on the specific facts of the case to 
determine if a relevant exception applies: 

A. Disruptive Speech 

Of primary consideration is the seminal Supreme Court decision on student free speech rights, 
Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969). In Tinker, a 
school district suspended students for passively wearing black armbands to school in protest of 
the Vietnam War. The Eighth Circuit Court of Appeals held that the school district’s actions 
were reasonably aimed to maintain school discipline and, thus, were constitutional. On review, 
the Supreme Court reversed, reaching several important holdings. 

First, the Court opined its often quoted remark: “[i]t can hardly be argued that either students or 
teachers shed their constitutional rights to freedom of speech or expression at the school house 
gate.” With this in mind, the Court held that a school district can regulate student speech if it can 
show that the speech’s regulation is necessary to avoid “material and substantial disruption.” The 
court noted that districts must demonstrate facts which might reasonably lead authorities to 
forecast substantial disruption of or material interference with school activities. A school 
official’s “undifferentiated fear or apprehension of disturbance” is insufficient to limit student 
speech. 

                                                           
1 See Lisa A. Brown, Thompson & Horton, LLP, Religion and Public Schools: Key Decisions and Emerging Trends 
Involving Students and Employee Rights (Mar. 2015); Deryl A. Wynn, McAnany, Van Cleave & Phillips, P.A., and 
A. Dean Pickett, A School Law Primer, Religion: Legal Pointers for Public Schools (Mar. 2015); Jay Worona, 
Randy Bennett, Charles Haynes, Religion in Public School Classrooms, Hallways, Schoolyards, and Websites: 
From 1967 to 2017 and Beyond (Mar. 2017) 
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The Tinker case is often celebrated as a decision granting students a broad right of free speech, 
but it is also a helpful decision for school administrators, establishing an enforceable standard to 
regulate student speech. Thus, schools can regulate disruptive speech, including disruptive 
religious expression. 

B. Lewd Speech 

In Bethel School District v. Fraser, 478 U.S. 675 (1986), the Supreme Court assured school 
districts that not all student speech is protected under the Tinker standard. In Fraser, a student 
used lewd speech in a mandatory school assembly for student elections. The Court found that 
this speech was not protected under the First Amendment. The Court distinguished between the 
non-disruptive political speech in Tinker (symbolic black armbands) and speech involving sexual 
content at the school assembly. It said the role of public schools is to develop “habits and 
manners of civility” essential to a democratic society, which requires tolerance for diverging 
viewpoints, a recognition of the sensibilities of others (e.g., students in the school context), and 
the “boundaries of socially appropriate behavior.” The sexual innuendo laced within this speech 
to a captive audience challenged the school’s effectiveness at this role. 

Thus, the Fraser opinion reasserted a school’s authority to prohibit “vulgar and offensive” 
speech. 

C. School-Sponsored Speech 

In Hazelwood School District v. Kuhlmeier, 484 U.S. 260 (1988), a high school principal 
removed two pages from a student newspaper, an act which students alleged violated their First 
Amendment rights. The Supreme Court found the students’ rights to free speech were not 
violated, holding that the high school administrators could impose reasonable regulations on 
“school-sponsored” speech likely to be perceived by others “to bear the imprimatur of the 
school” and reasonably related to a “legitimate pedagogical concern.” 

“School-sponsored” speech includes student expression fairly characterized as part of the school 
curriculum and is distinct from independent student expression that happens to occur on school 
premises. Consequently, although the standards articulated in Kuhlmeier apply to student speech 
that is school-sponsored, Tinker, as limited by Fraser, is still the standard for individual student 
expression. 

We will address two forms of religious expression whose appearance of school sponsorship is 
frequently litigated: student religious expression as a response to the curriculum and at school 
sponsored events. 

a. School-Sponsored Curriculum 

Whether a student’s religious expression should be permitted or penalized when contained within 
a classroom or homework assignment can be a difficult determination. In C.H. v. Olivia, 226 
F.3d 198 (3d Cir. 2000), cert. denied, 533 U.S. 915 (2001), a kindergartner drew a poster for 
Thanksgiving as part of a class assignment with the image of Jesus entitled “I’m Thankful for 
Jesus.” The poster was displayed in the school hallway until an unknown individual took down 
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the poster. The student’s teacher retrieved the poster and then hung it up again, this time in a less 
prominent location. 

The Third Circuit Court of Appeals majority held that because there was no evidence that any 
school district employee removed the poster and because the poster had been quickly returned to 
the wall by the student’s teacher, the district did not impermissibly restrict the student’s speech. 

However, the dissent in C.H., written by future Supreme Court justice Samuel Alito, argued that 
regardless of how the poster was removed, the return of the poster to a less conspicuous location 
was decided by school staff because of its religious viewpoint. Therefore, the dissent thought the 
school district had discriminated against the student’s religious beliefs. 

A similar case was heard a few years later in Peck v. Baldwinsville Central School District, 426 
F.3d 617 (2d Cir. 2005), where a kindergartner was assigned to create a poster about 
environmental conservation. The student’s poster included a picture of a bearded man in prayer.  
The teacher told the student to redo the poster because it did not reflect the lesson taught in class 
and would give an appearance that the school is teaching religion. The student redid the poster 
with an image of children recycling and a bearded man praying in the corner. When the class’ 
posters were displayed for an assembly, the bearded man on the corner of the second poster was 
folded over. 

The court in Peck found that even though there was a legitimate pedagogical interest that the 
poster did not respond to the assignment, the folding over of the poster was still a discriminatory 
restriction of the student’s religious viewpoint. Peck, 426 F.3d at 633. 

Thus, while teachers retain control over curriculum and assignments, any student coursework 
containing religious expression should be judged by academic standards and other legitimate 
pedagogical concerns, but should not be censored based on its religious content. Settle v. Dickson 
Cnty. Sch. Bd., 53 F.3d 152 (6th Cir. 1995). Teachers should be trained to understand their role 
as educators, not gatekeepers guarding of student religious thought. 

To the extent that teachers discipline for behavior, such as failing to follow directions, or provide 
a reasonable explanation not based on religion for how coursework is displayed, such as placing 
work in alphabetical order by last name of the student, rather than making a decision based on 
the content of the speech, the better the district can defend against claims of religious liberty 
violations. 

b. School-Sponsored Events 

The Kuhlmeier decision becomes particularly important when considering speech at a school 
event where a captive group of students, teachers, family, and community members are present. 
These events often involve significant school staff supervision and involvement, creating a 
setting that could give an appearance that a school district has endorsed the views of all who 
speak. This appearance of endorsement of a religious view may result in an Establishment 
Clause violation. Rensselaer Central Sch. Corp., 982 F.2d 1160 (7th Cir.1993). These 
Establishment Clause concerns tend to control over a student’s right to free expression. 
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To help interpret the Establishment Clause, the Supreme Court developed a three-part test in 
Lemon v. Kurtzman, 403 U.S. 602 (1971). The Establishment Clause does not demand the 
elimination of student speech endorsing religious viewpoints at public schools, but does limit 
student religious expression when it would reasonably give the appearance of endorsement by 
the government. The Lemon test requires the analysis of three factors: 1) Whether the 
government’s action has the purpose of endorsing religion; 2) Whether the effect of the 
government’s action is to endorse religion; and 3) Whether the policy or practice fosters an 
excessive entanglement between government and religion. The Lemon test has been criticized, 
but has not yet been overruled. 

The Supreme Court has added two additional tests to the Lemon test: the coercion test and the 
endorsement test. The government may not coerce support or participation in religious or anti-
religious activity. Lee v. Weisman (1992) 505 U.S. 577. No act of government shall, to the 
reasonable person, appear to endorse one religious view or anti-religious view over another. 
County of Allegheny v. ACLU 492 U.S. 573 (1989). 

Applying these tests to the school context, in Santa Fe Independent School District v. Doe, 530 
U.S. 290 (2000), the Supreme Court held that a school district’s policy of permitting student-led, 
student-initiated prayers at football games over the loudspeaker violated the Establishment Clause 
of the First Amendment. In Santa Fe, students would vote on whether prayer should be part of the 
pregame activities and, if approved, the students would vote to choose a student to give the prayer. 

The Court found that the pregame invocations implicated the Establishment Clause because they 
were authorized by district policy, took place on district property, used district resources, at a 
district-related event where only one student was chosen to speak over the course of an entire 
football season, and some students, such as cheerleaders, members of the band, and the team 
members themselves were required to attend football games, some for class credit. The use of 
majority voting also guaranteed that the candidates celebrating minority religions would never 
prevail and that their views would be effectively silenced. Id. at 304. 

The Court stated that the Santa Fe decision should not prohibit the general ability of students to 
express their religious beliefs at these types of events but that it was the specific facts in this case 
that transformed this speech from private to government speech, permitting censorship of the 
proselytizing speech. 

Several circuit courts have held that prayer during a school-wide assembly or a graduation speech 
with an overtly sectarian invocation constitutes an unlawful endorsement of religion in violation of 
the Establishment Clause. Collins v. Chandler Unified Sch. Dist., 655 F.2d 759 (9th Cir. 1981); 
Cole v. Oroville Union High Sch. Dist., 228 F.3d 1092 (9th Cir. 2000); See also Corder v. Lewis 
Palmer Sch. Dist. No 38, 566 F.3d 1219 (10th Cir. 2009); A.M. v Taconic Hills Cent. Sch. Dist., 
510 Fed. Appx. 3 (2d Cir. 2013). 

However, other districts have avoided Establishment Clause violations by refusing to have school 
officials provide any input or implement a review process of a graduation speech. See Adler v. 
Duval Cnty. Sch. Bd., 250 F.3d 1330 (11th Cir. 2001). The Ninth Circuit stated a religious 
graduation speech is lawful expression if it only contains personal references, not proselytizing 



7 
 

messages about religion. Lassonde v. Pleasanton Unified Sch. Dist., 320 F.3d 979 (9th Cir. 2003). 
Another district was successful with a printed disclaimer in the district-provided graduation 
program, which claimed that the speeches were private expressions of the individual participants. 
Griffith v. Butte Sch. Dist. No. 1, 244 P.3d 321 (Mont. 2010). 

As a practical matter, informing students and parents in advance of how religious expression can 
be regulated in school assignments or at school-sponsored events can help eliminate confusion. 
Teachers should be directed to analyze based on academic standards and not based on the religious 
content. Placing a disclaimer on assembly and graduation programs is also a cost-effective way to 
inform the community of student religious expression rights without restricting those same rights. 
At the very least, school districts should maintain a consistently applied policy regarding review of 
student speeches. 

D. Speech Encouraging Illegal Activity 

In Morse v. Frederick, 551 U.S. 393 (2007), the Supreme Court upheld the right of a high school 
principal to discipline a student who held up a banner proclaiming “BONG HiTS 4 JESUS” 
during a school endorsed activity, based on a school’s right to regulate speech reasonably viewed 
as promoting illegal drug use. The Court found strong evidence that drug use could cause harm 
to students and that school administrators properly took action to promote student safety. Under 
Morse, similar to the Court’s analysis under Fraser, and distinct from the Tinker exception, a 
school may regulate speech that promotes illegal drug use without a showing of likely material 
disruption to the school environment. 

By reasonable extension, a few lower courts have held a school district may also regulate speech 
that promotes other forms of illegal activity. See Ponce v. Socorro Independent Sch. Dist., 508 
F.3d 765 (5th Cir. 2007) (finding historical evidence of the vulnerability of schools to mass 
shootings permits punishment of a high school student who kept a diary detailing a plan to 
commit a mass school shooting); See also Boim v. Fulton County Sch. Dist., 494 F.3d 978 (11th 
Cir. 2007) (holding that the national climate of increasing school violence gives deference to 
school administrators to suspend a student for writing a story, detailing her “dream” of shooting 
her teacher.) 

A corollary to student religious expression that hypothetically could occur is if a student was to 
claim that their religion’s tenets require celebration in the form of illegal drug use, such as the 
use of peyote or marijuana. A reasonable argument could be made that the prohibition of illegal 
drug use on campus is lawful under Morse and that regulation is permitted as a neutral rule of 
general applicability under Smith. 

Putting It All Together 

Because religious expression and free speech cases are so fact-specific, it can be difficult to 
analyze the interplay of these two concepts. We will use regulation of a student’s dress and 
appearance to explain this interplay. 
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An example of a neutral rule of general applicability is a student uniform policy. In general, a 
school district may impose reasonable time, place, and manner restrictions on student dress and 
appearance, but these restrictions must be clearly spelled out, be neutrally applicable, and serve a 
significant governmental interest so that the policy is not designed specifically to restrict specific 
messages or viewpoints. See Jacobs v. Clark County Sch. Dist., 526 F.3d 419 (9th Cir. 2008); 
Canady v. Bossier Parish School Board, 240 F.3d 437 (5th Cir. 2001); Littlefield v. Forney 
Indep. Sch. Dist. 268 F.3d 275 (5th Cir. 2001). 

This broad rule against restrictions based on particular viewpoints has been challenged in the 
past, although not in the school context. Past court cases have accorded First Amendment free 
speech protections to hate group clothing, including armbands signifying membership in the 
American Nazi Party (Collin v. Smith, 578 F.2d 1197, 1201 (7th Cir. 1978)) and the hoods and 
robes identifying the wearer as a member of the Ku Klux Klan (Hernandez v. Superintendent, 
Fredericksburg-Rappahannock Joint Security Center, 800 F. Supp. 1344 (E.D.Va. 1992); 
Knights of the Ku Klux Klan v. Martin Luther King Jr. Worshippers, 735 F. Supp. 745, 751(M.D. 
Tenn. 1990)) because the clothing was considered political speech and restriction of this speech 
would be against a particular viewpoint. 

The wearing of particular clothing in a certain style, such as students “sagging” their pants or 
wearing their hair in a particular fashion or length, is usually not seen as expressive conduct and 
is not entitled to free speech protection. Gatto v. County of Sonoma, 98 Cal.App.4th 744 (2002); 
Bivens by & Through Green v. Albuquerque Pub. Schs., 899 F.Supp. 556 (D.N.M. 1995); 
Freeman v. Flake, 448 F.2d 258 (10th Cir. 1971), cert. den. 405 U.S. 1032; Montalvo v. Madera 
Unified Sch. Dist. Bd. of Education, 21 Cal.App.3d 323 (1971). However, when a student’s dress 
or appearance convey a religious message, strict scrutiny applies. 

In Alabama & Coushatta Tribes of Texas v. Trustees of Big Sandy Independent Sch. Dist., 817 
F.Supp. 1319 (E.D. Texas 1993), Native American students sued a Texas school district based on 
the district’s dress code that restricted the length of male students’ hair. The students alleged that 
long hair had spiritual significance in the Native American culture, and that the hair length 
requirement violated their rights to free speech, free exercise of religion, and the right of the 
students’ Native American parents to direct the religious upbringing of their children. 

The court granted the students’ requested injunction barring enforcement of the dress code, 
finding that the hair length requirement unduly burdened their passive expression of faith and 
heritage. See A.A. v. Needville Indep. Sch. Dist., 611 F.3d 248 (5th Cir. 2010). No evidence was 
provided that could establish any material or substantial disruption under Tinker based on the 
students’ long hair length. 

Regulation of student dress and appearance under Fraser would depend on the message being 
conveyed. A student’s dress that might appear “offensive” due to exposure of skin and 
undergarments would likely not constitute speech and could be freely regulated. In contrast, 
dress containing language or symbols would have to be analyzed on a case-by-case basis to 
determine whether it is offensive speech under Fraser or permissible speech under Tinker. 
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Chalifoux v. New Caney Independent Sch. Dist., 976 F.Supp. 659 (S.D. Tex. 1997) provides an 
interesting combination of ideas from Tinker and Morse. A Texas school district had a dress code 
that prohibited the wearing of rosaries as necklaces. The District prohibited the wearing of 
rosaries as necklaces based on evidence that some students were wearing them as a symbol of 
gang membership. 

The federal district court struck down the school district’s policy, holding, among other things, 
that: (1) the wearing of rosaries was a protected form of religious speech/expression; (2) under 
the Tinker substantial disruption standard the school district failed to establish that substantial 
disruption of the educational environment took place as the result of the wearing of rosaries; and 
(3) the school district also violated the student’s right to free exercise of religion under the 
hybrid-rights framework. Id. at 664-67, 670-71. 

Compare this to the wearing of Confederate flag clothing on school campuses, where some 
courts have found this to be an expression of one’s heritage which constitutes speech protected 
by the First Amendment (See Castorina v. Madison County Sch. Bd. 246 F.3d 536, 540 (6th Cir. 
2001) while other courts have upheld bans on Confederate flag images based on the reasonably 
foreseeable forecast of substantial disruption the symbols would likely create. Where there has 
been evidence of racial hostility and tension at schools, courts have upheld instances of schools 
banning the Confederate flag. See Barr v. Lafon, 538 F.3d 554, 568 (6th Cir. 2008) (holding 
“that the school's dress code as applied to ban the Confederate flag is constitutional because of 
the disruptive potential of the flag in a school where racial tension is high and serious racially 
motivated incidents, such as physical altercations or threats of violence, have occurred”); Scott v. 
Sch. Bd. of Alachua Cnty., 324 F.3d 1246, 1247-1250 (11th Cir. 2003) (school’s unwritten ban of 
Confederate flags on school grounds was not unconstitutional because of evidence of racial 
tensions and racially based fights at school); Melton v. Young, 465 F.2d 1332 (6th Cir. 1972) 
(suspension of student wearing jacket with Confederate flag patch constitutional given the 
history of racial unrest at the school and the potential for material disturbance). 

In sum, we can see how religious expression can become intertwined with speech and how 
specific facts can change which exception should be utilized. 

Student Religious Expression Can Be Discriminatory Hate Speech 

The First Amendment protects offensive discourse and hateful ideas unless they rise to the level 
of “fighting words” or are likely to lead to imminent lawless action. Terminiello v. Chicago, 337 
U.S. 1 (1949); Brandenburg v. Ohio, 395 U.S. 444 (1969). The Supreme Court has often 
espoused the idea that speech must be resolved through more speech, not censorship. 

In an educational context, controversy is a “marketplace of ideas.” Indeed, in Tinker, the Court 
reiterated that, “The Nation’s future depends upon leaders trained through wide exposure to that 
robust exchange of ideas which discovers truth ‘out of a multitude of tongues, [rather] than 
through any kind of authoritative selection.’” 
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However, critics of this principle find the “marketplace of ideas” susceptible to power 
dynamics2, where the majority may be at odds with and overpower other speech. In this era of 
digital communication, the next generation is overloaded with too many tongues, or limited 
algorithmically to certain tongues, that make it difficult to ferret out truth from fiction. 

Further, opinions about religion, in particular, are largely ingrained in students by their parents 
and usually are strongly held. That a public school could create an environment where a son or 
daughter could reject the teachings of a parent is a fear held by many in today’s society. Is a 
marketplace of religious ideas simply a utopian dream and subject to a fallacy that such ideas can 
be changed and agreed to dispassionately and objectively?3 

The power dynamics of religious beliefs in America today are dramatically changing. White 
Christians, previously the dominant religious majority in the United States, now consist of less 
than half of the adult American population.4 Only 43% of Americans now identify as white and 
Christian compared to 1976, when the number totaled 81%. Thirty-eight percent of Americans 
under 30 years old identify as religiously unaffiliated, most identifying as secular rather than 
atheist or agnostic. The number of Muslims, Buddhists, Hindus, and Sikhs are all growing. 
Religious pluralism is now a reality. 

At the same time that we are seeing these demographic shifts, we are also seeing an increase in 
religious intolerance. The Institute for Social Policy and Understanding published a report that 
shows more than 50% Muslims reported experiencing some level of discrimination in the past 
year based on their religion, with 18% reporting regular discrimination.5 The Hindu American 
Foundation report shows that a third of Hindu American children have been bullied and 1 in 8 
survey responders stated that their teachers made fun of their faith.6 The Federal Bureau of 
Investigation has reported a 13% increase in hate crimes motivated by religious bias in 2016 
compared to 2015.7 

Concerns about increased religious intolerance and discrimination led the U.S. Department of 
Education in 2016 to update its Civil Rights Data Collection inquiries to include school district 
reporting of religious-based bullying or harassment. President Obama declared January 16, 2016 
“Religious Freedom Day,” calling for the protection of students from discrimination and 
harassment based on their faith and the need to enforce anti-hate practices. Attorney General Jeff 
Sessions and the Department of Justice also issued guidance on October 6, 2017 interpreting 
federal religious liberty protections and affirmed that students and employees must not be 
discriminated against based on their religious expression at schools. And all fifty states have 
enacted bullying prevention laws.8 

                                                           
2 https://scholarship.law.duke.edu/dlj/vol33/iss1/1/ 
3 http://scholarship.law.cornell.edu/clr/vol77/iss6/3 
4 https://www.prri.org/research/american-religious-landscape-christian-religiously-unaffiliated/ 
5 https://www.ispu.org/ 
6 https://www.hafsite.org/resources/classroom-subjected 
7 https://ucr.fbi.gov/hate-crime 
8 See Sameer Hinduja & Justin W. Patchin, State Cyberbullying Laws: A Brief Review of State Cyberbullying Laws 
and Policies (Jan. 2016), https://cyberbullying.org/Bullying-and-Cyberbullying-Laws.pdf 
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It is clear that both sides of the political spectrum are concerned about creating a safe 
environment for religious expression. Yet, many school districts find themselves caught in the 
cross fire. Students and employees on school campuses are increasingly becoming the warriors 
for a religious or anti-religious cause, taking advantage of the school’s constitutionally required 
neutral position to transform the school from a marketplace into a warzone. 

A. Religious Speech that Impacts Others 

The United States Supreme Court has stated that individuals have a “very basic right to be free 
from sights, sounds, and tangible matter we do not want.” Rowan v. Post Office Dept., 397 U.S. 
728, 736 (1970). This right to be “left alone” has been applied to accessing medical facilities, 
going to and from work, and at the workplace. See Hill v. Colorado, 530 U.S. 703 (2000) 
(upholding a statute prohibiting protestors from distributing literature or educating individuals 
without consent outside near a healthcare facility); Aguilar v. Avis Rent A Car System, Inc., 21 
Cal.4th 121 (1999) (use of racial epithets in the workplace prohibited when it is determined 
continued use of these epithets will contribute to an ongoing hostile or abusive work 
environment); Amer. Foundries v. Tri-City Trades Council, 257 U.S. 184 (1921) (stating that 
workers and employers have the right to freely go to work undisturbed). 

There is another aspect of Tinker that has been rarely cited or applied. According to Tinker, in 
addition to the “substantial disruption” standard, school districts may regulate statements that 
“impinge on the rights of other students.” 

In Harper v. Poway Unified School District, 445 F.3d 1166 (9th Cir. 2006), the Ninth Circuit 
upheld a school district’s action under Tinker’s “impingement” theory prohibiting a student from 
wearing a t-shirt that contained the wording “Be Ashamed, Our School Embraced What God has 
Condemned” and “Homosexuality is Shameful.” This t-shirt was worn on the “Day of Silence,” a 
nationally recognized student-led day bringing awareness to acts of bullying and harassment in 
schools against the LGBTQ+ community. 

The Harper decision was based, in large part, on the following principles: 

• Tinker allows for the regulation or restriction of student speech that “intrudes upon . . . 
the rights of other students” or “colli[des] with the rights of other students to be secure 
and let alone.” 

• As with physical violence, public school students “who may be injured by verbal assaults 
on the basis of a core identifying characteristic such as race, religion, or sexual 
orientation, have a right to be free from such attacks while on school campuses.” 

The decision in Harper was vacated by the United States Supreme Court on procedural grounds 
but shows an intriguing application of Tinker that could determine how similar religious student 
speech that offends a protected class of individuals could be treated. 

However, previous cases dealing with seemingly discriminatory or hateful student religious 
speech have chosen to only apply the substantial disruption standard of Tinker. The Seventh 
Circuit wrestled with a similar t-shirt controversy in Zamecnik v. Indiana Prairie Sch. Dist. #204, 
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Nos. 10-2485, 10-3635 (7th Cir. 2011) where a student intended to display the phrase “Be 
Happy, Not Gay” on the Day of Truth, a conservative Christian counter to the Day of Silence 
that began following the filing of the Harper lawsuit. The student had already worn the same t-
shirt the year before and was told by school administrators that wearing the t-shirt again would 
be derogatory toward gay students and violate school policy. 

The student filed for a preliminary injunction to be allowed to wear the t-shirt and won on appeal 
before the Seventh Circuit in 2008 due to a lack of evidence the t-shirt would cause a substantial 
disruption under Tinker. The case was remanded and the district court entered summary 
judgment in favor of the student. But the case would later be appealed, this time by the school 
district, because the district felt it had provided additional evidence to merit regulation of the t-
shirt. The district provided evidence of the psychological trauma and emotional impact felt by 
students presented with homophobic statements. 

A second decision was issued by the Seventh Circuit, finding that the school district’s new 
evidence was not sufficient. The evidence provided included anonymous quotes from students 
made to unidentified school officials, and an expert report from a sociologist about the 
detrimental effects of homophobia generally on school campuses without reference to the 
particular school at issue in the matter. The Court chose to apply only the first prong of Tinker 
and ruled the evidence provided did not meet the substantial disruption standard.  See also 
Chambers v. Babbitt, 145 F.Supp.2d 1068 (D. Minn. 2001) (holding that a student wearing a t-
shirt with the words “Straight Pride,” while offensive, would not materially and substantially 
interfere with the operation of the school). 

With an increase nationally in hate violence and speech in public schools and greater attention to 
the negative psychological effects of offensive speech on students, courts may become more 
willing to apply Tinker’s “right to be left alone.” A new case developing in a federal district 
court in California recently applied Tinker’s second prong in a summary judgment ruling, Shen v. 
Albany Unified Sch. Dist., Case No. 3:17-cv-02478-JD, 2017 U.S. Dist. LEXIS 196340, 2017 
WL 5890089 (N.D. Cal. Nov. 29, 2017). 

In Shen, over the course of five months, a student used a private social media account to post 
racist messages referring to the Ku Klux Klan, lynching, and nooses while at times featuring 
photographs of African American students. Several of the friends of the student posting the 
references actively approved the posts with affirmative comments or “likes.” The district court 
found not only that the posts, comments, and likes created a substantial disruption, but that those 
which targeted and denigrated their classmates’ race, ethnicity, or physical appearance, and/or 
threatened violence, interfered with the rights of their classmates to be left alone. The court 
distinguished this targeted speech from the students’ other, more generally racist and offensive 
speech, which is protected under the First Amendment. 

The use of the second prong of Tinker in the Harper and Shen decisions may indicate a legal 
trend going forward and a way to address the psychological damage offensive and discriminatory 
speech can have on a student. However, to regulate hate speech using the second prong of Tinker 
requires concrete evidence related to how a particular student was personally impacted. “The 
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government may not prohibit the expression of an idea simply because society finds the idea 
itself offensive or disagreeable.” Matal v. Tam, 582 U.S. __ (2017). Thus, evidence of hate 
speech directed at a particular student and the speech’s effect on the student will be key elements 
in future school investigations of hate speech.  

School administrators confronted with hate speech on campus should monitor attendance, 
appearance, and behavior of students of a protected class. If negative effects can be documented, 
then the school may be obligated to address the situation under anti-discrimination, harassment, 
and bullying laws and policies, even if the speech is motivated by religious convictions. This 
could mean trainings for students on the emotional trauma of hate speech and training for 
teachers on how to address it. 

Compelled Student Speech 

Compelled student speech has traditionally been about physical action to demonstrate a symbolic 
statement of support for an idea. In West Virginia State Board of Education v. Barnette, 319 U.S. 
624 (1943), the U.S. Supreme Court overturned the expulsion of two Jehovah’s Witnesses 
students who had refused to salute the flag during the Pledge of Allegiance. The students refused 
because their religious creed forbid worship of an “image” other than God, such as the flag. The 
Supreme Court ruled that any “compulsory unification of opinion” was doomed to failure under 
the First Amendment, and that, 

“If there is any fixed star in our constitutional constellation, it is that no official, high or 
petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other 
matters of opinion or force citizens to confess by word or act their faith therein.” 

Likewise, an Arizona federal district court held that students who were Jehovah’s Witnesses had 
the right to silently refuse to stand for the playing and singing of the National Anthem. Sheldon 
v. Fannin, 221 F.Supp. 766 (D. Ariz. 1963); See Lipp v. Moriss, 579 F.2d 834 (3d Cir. 1978); 
Goetz v. Ansell, 477 F.2d 636 (2d Cir. 1973). 

Recently, school administrators across the nation have been attempting to compel student speech 
by demanding that students stand for the national anthem at football games. It is also an attempt 
to limit student speech as many students are kneeling or refusing to stand for the anthem as a 
silent protest, often related to the Black Lives Matter social movement. The same analysis under 
Barnette and Tinker would apply. Even though these games are often extracurricular in nature, 
the school district cannot silence a political opinion it disagrees with absent a material and 
substantial disruption to the educational environment.  See V.A. v. San Pasqual Valley Unified 
Sch. Dist., Case No. 17-cv-02471-BAS-AGS, 2017 WL 6541447 (S.D. Cal. Dec. 21, 2017) 
(holding that a directive requiring student athletes to stand during the national anthem violated 
the First Amendment because a student’s silent kneeling did not rise to a level of material or 
substantial disruption of school activities). 

This type of school-compelled speech before class or after school should be differentiated from 
speech that is communicated to a student by other students or through the curriculum. The First 
Amendment does not generally prevent students from hearing or seeing other students expressing 
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genuine, personal religious expressions that might be contrary to a student’s religious or anti-
religious views. See Chandler v. Siegelman, 230 F.3d 1313 (11th Cir. 2000); Santa Fe Ind. Sch. 
Dist. v. Doe, 530 U.S. 290, 313 (2000). And while a parent has the right to control their child’s 
upbringing, including that which relates to education, that right is generally with regard to the 
choice of where to send their child to school (e.g., public education, private education, home 
schooling, etc.). Once a parent has voluntarily enrolled their child in the public education system, 
parents do not have the ability to control the curriculum or the ideas that their children are 
exposed to through that curriculum. See Field v. Palmdale School Dist., 427 F.3d 1197, 1206 
(9th Cir. 2005). 

Judicial precedent establishes that parents are not entitled to fully exempt or opt their children 
out of required school courses on the grounds that their religious viewpoints are offended by 
instruction on certain subjects, including (if not especially) instruction in the historical existence 
or context of other religious viewpoints, so long as instruction is provided through an academic, 
historical perspective. See Parker v. Hurley, 514 F.3d 87, 106 (1st Cir. 2008) (“Public schools 
are not obligated to shield individual students from ideas which potentially are religiously 
offensive, particularly when the schools impose no requirement that the student agree with or 
affirm those ideas, or even participation in discussions about them.”). 

These principles have been applied to prohibit a parent from excluding their child from the 
reading of a given book, use of a series of books/textbooks, or participation in history-based 
activities relating to a religion other than their own. See, e.g., Eklund v. Byron Union Sch. Dist., 
154 Fed.Appx. 648 (9th Cir. 2005) (“District’s . . . Islam program did not violate the 
Establishment Clause of the First Amendment. The Islam program activities were not ‘overt 
religious exercises’ that raise Establishment Clause concerns.’”); Leebaert v. Harrington, 332 
F.3d 134, 143-45 (2d Cir. 2003) (no constitutional violation for refusing to excuse student from 
mandatory health class on the basis that the course is offensive to religious beliefs); Williams v. 
Bd. of Ed., 388 F.Supp. 93, 96-97(D. W.Va. 1975) (no constitutional violation for not excusing 
student from textbook allegedly offensive to religious belief). 

Hypothetically, then, if a parent contends that their student should be removed from class 
because the curriculum will discuss the historical accomplishments of LGBTQ+ persons, the 
school district may argue that this instruction is an academic, historical inquiry that does not call 
on a student to change their gender or sexual orientation or their religious beliefs about gender or 
marriage. In this situation, the District is likely to be successful in defending its decision to 
require all students to study the curriculum notwithstanding religious objections. 

In such circumstances, school districts may be well served to train both students and staff on how 
to communicate about divisive and sensitive issues without needing to reach agreement; civil 
discourse, perhaps now more than ever, should be a fundamental goal of public education – to 
create a neutral space where students can play in the sandbox together regardless of ethnic, 
cultural, sexual, or religious differences. 
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Employee Free Speech and Free Exercise Rights 

While students enjoy broad religious expression rights, public school employees have limited 
rights to express their religious viewpoint. This is because school employees, while at work, are 
extensions of the government and their expression is a form of government expression. Thus, an 
employee’s free speech and free exercise rights must be balanced with the school district’s 
interest in ensuring the integrity of the Establishment Clause. 

The United States Supreme Court has addressed the issue of public employee free speech rights 
in a series of cases. These cases, read together, form the general approach the courts take when 
evaluating a First Amendment claim regarding a public employee’s speech. 

A. Pickering v. Board of Education and “The Balancing Test.” 

One of the most important cases concerning public employee speech rights is Pickering v. Board 
of Education, 391 U.S. 563 (1968). In Pickering, a school district dismissed a teacher for writing 
a letter to the local newspaper attacking a number of the district’s policies and actions, in 
particular the district’s efforts to pass a bond to benefit athletes instead of increasing pay for 
teachers. After the letter was published, the school board terminated the teacher, claiming that 
his letter was “detrimental to the efficient operation and administration of the schools of the 
district.” 

The teacher sued the school district, claiming that his letter was protected speech under the First 
Amendment. The school district argued the letter not only disrupted the district’s operations, but 
that the statements made in the letter were also false. The United States Supreme Court held that 
the teacher’s dismissal was unlawful after conducting a “balancing test,” weighing the interests 
of the school district in promoting the efficiency of the public services it provides against the 
teacher’s interest in commenting on matters of public concern. The Court found no evidence that 
the teacher’s letter “impeded the teacher’s proper performance of his daily duties in the 
classroom or interfered with the regular operation of the schools generally” and, therefore, absent 
proof that the teacher’s false statements were knowingly or recklessly made, the teacher’s speech 
was deemed protected. 

The key concept from Pickering is the need to conduct the “balancing test” and weigh the 
employee’s right as a citizen to comment on a matter of public concern against the employer’s 
interest in workplace harmony and efficiency. 

B. Connick v. Myers and “Public Concern.” 

Following Pickering, the United States Supreme Court addressed the issue of employee speech 
in Connick v. Myers, 461 U.S. 138 (1983). In Connick, an assistant district attorney was 
transferred to another section of the office. She was so upset by the transfer that she created a 
questionnaire to colleagues that addressed issues including office morale, confidence in superiors 
and pressure to work on political campaigns of co-workers. The employee was thereafter 
terminated, in part for distribution of the questionnaire. 
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The United States Supreme Court examined the questionnaire and determined that most of it 
dealt with matters that were not of public concern, with the exception of the question related to 
pressure to work on political campaigns. The Court noted that the employee’s actions occurred 
while at work, supporting her employer’s “fears that the functioning of the office was 
endangered.” Due to the disruptive nature of the speech, the Court concluded that the employee’s 
termination did not violate the First Amendment. 

The Court found that in order to determine whether the main thrust of a public employee’s 
speech is private (personal) or public, the court must examine “the content, form, and context of 
a given statement, as revealed by the whole record.” The Court also noted that issues of public 
concern must relate to a “matter of political, social, or other concern to the community.” 

The key concept from Connick is that the balancing test introduced by Pickering is only 
conducted if the public employee is speaking as a citizen (not as an employee) on matters of 
public concern (e.g. the speech is not personal speech such as workplace gripes, etc.). 

C. Garcetti v. Ceballos and “Official Duty Speech.” 

In Garcetti v. Ceballos, 547 U.S. 410 (2006), the United States Supreme Court clarified the 
standards applied in Connick and Pickering. In Garcetti, a district attorney claimed that he was 
passed up for a promotion because he had criticized the legitimacy of a warrant and refused to 
prosecute a criminal case that his superiors believed was warranted. The Court held that “when 
public employees make statements pursuant to their official duties, the employees are not 
speaking as citizens for First Amendment purposes, and the Constitution does not insulate their 
communications from employer discipline.” In other words, speech made pursuant to official 
duties is not protected. 

D. Applying the Supreme Court Opinions to Religious Expression 

Based on the above Supreme Court cases, the standard for public employee religious speech 
requires an analysis of the following free speech rights: 

• Whether the employee is speaking as a private citizen or pursuant to their official duties 
(Garcetti); 

• Whether the employee’s speech relates to a matter of public or private concern based on 
its content, form and context (Connick); and 

• Whether the interests of the employee as a private citizen in commenting on matters of 
public concern outweigh the interests of the public employer in promoting the efficiency 
of the public services it performs (Pickering). 

The applicable analysis starts with Garcetti because if an employee is indeed speaking pursuant 
to their official duties, the analysis ends because that type of speech is not protected. 

School boards are given broad discretion to establish curriculum they believe to be appropriate to 
the educational needs of their students. See Monteiro v. Tempe Union High Sch. Dist., 158 F.3d 
1022 (9th Cir. 1998). In the classroom, teachers act on behalf of the school district and are 
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expected to follow the adopted curriculum to express a clear message authorized by the District 
and the State. See Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 833 
(1995). This is especially because a public school teacher is “not just any ordinary citizen. A 
teacher is clothed with the mantle of one who imparts knowledge and wisdom, and thus their 
opinions are more believable and likely to be equated with the views of the school. Peloza v. 
Capistrano Unified Sch. Dist., 37 F.3d 517 (9th Cir. 1994). 

Generally, teachers must maintain official neutrality and be careful not to advocate or encourage 
acceptance of his/her religious belief or perspective. (Johnson v. Poway Unified Sch. Dist., 658 
F.3d 954 (9th Cir. 2011).) If the teacher’s personal opinion or viewpoint is different from the 
District’s official message, then the teacher has a free speech right to communicate their beliefs 
privately and on their own time, where they will not be perceived as acting as an employee of the 
school district. 

If a District determines that an employee is speaking as a private citizen on a matter of public 
concern, the District must use the Pickering “balancing test” to determine if it could discipline 
the employee. Under Connick, social and political matters garnering national attention are 
typically considered matters of public concern. However, because school districts are often at the 
forefront of social change, comments on these matters can significantly impact students and 
staff. Ultimately, the balancing test calls for a discretionary decision requiring school 
administrators to predict how a court will interpret the interests of the employee and the District 
under a particular set of facts. A few case examples provide some helpful guideposts on 
analyzing speech under this framework: 

In Lee v. York County School Division, 484 F.3d 687 (4th Cir. 2007), the school board of a 
Virginia high school received a complaint that a Spanish teacher was posting overly religious 
materials on a classroom bulletin board. The school board requested that the principal investigate 
the matter to ensure the postings complied with district policy. The principal investigated the 
classroom and removed five items referencing the work of a deceased missionary, the religious 
differences between presidential candidates and an article regarding White House staffers 
gathering for prayer. The teacher argued that each of these removed items constituted speech 
involving a political issue or a matter of interest to the community. 

The court reasoned that the school board has an enhanced right to regulate speech of teachers in 
classrooms and that if speech is curricular in nature, then it does not constitute speech as a matter 
of public concern. The court ruled that they were curricular and thus were considered official 
“school-sponsored” speech, bearing the imprimatur of the school by being constantly present for 
review during class and were on school-owned bulletin boards. See Bishop v. Aronov, 926 F.2d 
1066 (11th Cir. 1991). 

Similarly, in Johnson v. Poway Unified Sch. Dist., 658 F.3d 954 (9th Cir. 2011), a math teacher 
displayed two banners in his classroom with religious phrases, such as “In God We Trust.” The 
principal told the teacher that these banners conveyed a specific Judeo-Christian viewpoint and 
thus must be removed. The Ninth Circuit held that while in the classroom, teaching class, taking 
attendance, and supervising students, he acted and spoke as a public employee in his official 
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capacity and not a private citizen. Therefore, the State had an interest in taking down the banners 
to avoid an Establishment Clause violation.   

In Silver v. Cheektowaga Cent. Sch. Dist., No. 16-102 (2d Cir. 2016), a teacher was given 
directives by the school district to remove a poster with a quote from the Bible, a drawing of 
three crosses, several small notes with hand-written Biblical quotes and other religious items 
from her classroom. The teacher claimed that other employees were not asked to take down their 
classroom or office decorations, including a school social worker who was allowed to keep a gay 
rights poster. The teacher resigned and sued. 

The Second Circuit ruled in favor of the school district, finding that the restrictions imposed had 
the secular purpose of, and primary effect of, avoiding the perception of religious endorsement 
and excessive entanglement between the school and Christianity. 

These decisions all indicate that when it comes to official duty speech in the classroom, the 
appearance that a school is sponsoring religion creates enough of a concern to override an 
employee’s individual religious expression. Marchi v. Board of Cooperative Educational 
Services of Albany, 173 F.3d 469 (2nd Cir. 1999); Helland v. South Bend Community School 
Corp., 93 F.3d 327 (7th Cir. 1996); Roberts v. Madigan, 921 F.2d 1047 (10th Cir. 1990). 

Therefore, for instance, if a teacher makes a statement that they believe their religious beliefs are 
at odds with a district or State-mandated philosophy (e.g. transgender student rights), an 
instruction by the school district to stop sharing this belief in class may not infringe on a 
teacher’s free exercise rights. 

A few decisions at the postsecondary level provide cautionary examples for employees 
expressing their views contrary to District policy after class. In Piggee v. Carl Sandburg College, 
464 F.3d 667 (7th Cir. 2006), a part-time cosmetology teacher at an instructional clinic at a 
community college distributed anti-gay religious pamphlets to a gay student enrolled in her class. 
The teacher’s speech was found to be within her official duties because she was viewed as an 
employee while in the clinic. Thus, the court upheld the college’s right to discipline the teacher, 
even though the distribution of the pamphlets occurred after class. 

In Dixon v. University of Toledo, 702 F.3d 269 (6th Cir. 2012), a university employee wrote an 
opinion letter from her home computer to a local newspaper in opposition to an article equating 
gay rights with the African-American civil rights movement. The author of the editorial letter 
identified herself as an employee of the university. After the letter generated significant interest 
from the community, the university terminated the employee, who then sued the university for 
violating her free speech rights. 

Because the letter was written at home, on a non-school device, and the employee merely 
identified herself as an employee, the speech was not considered official duty speech.  Further, 
the parties did not dispute that the employee wrote on a matter of public concern, LGBTQ+ 
rights. However, the Sixth Circuit found in favor of the university. The court found under the 
Pickering balancing test that because this particular public employee held a confidential 
policymaking position, the university had a strong interest in promoting its policies. This 
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reasoning stemmed from the employee’s anti-LGBT statements directly in contravention of 
university policies. 

Teachers should thus be trained to exercise professional judgment when deciding whether or not 
to share their religious views in the classroom. Outside of a classroom, a teacher has greater right 
to free speech and free exercise, especially when speaking on a matter of public concern. But a 
school district can regulate an employee’s speech when interests are not aligned, promote 
disharmony amongst coworkers, or inefficiency, among other reasons. Thus, the Pickering 
balancing test, in essence, allows a school district to regulate employee religious speech that is 
hate speech directed at other employees, even if the speech is about a matter of public concern 
(e.g. LGBTQ+ rights), if that speech significantly disrupts the work environment. 

Conclusion 

Students have broad religious liberty and free expression rights while the rights of public school 
employees are more constrained due to the need for public schools to be neutral with respect to 
religion to ensure the integrity of the Establishment Clause. Defining the scope of these rights 
and the interplay between free speech, free exercise and the Establishment Clause is a 
complicated calculus that is played out on a daily basis in schools across the nation. 

We are living in an era of tremendous political and religious controversy. Political divisiveness is 
at an all-time high. Anti-Muslim rhetoric, high school football players kneeling during the 
national anthem, confederate flags displays and similar controversies are creating eye catching 
headlines across the United States. 

Perhaps instead of lawsuits testing the boundaries of the First Amendment, schools, parents, and 
advocacy groups can use religious and political controversies as “teachable moments,” seeking 
to impart improved communication skills and civil discourse as a way of fighting speech with 
more speech. Open dialogue seeking safe schools and civil discourse can become a basis for 
finding common ground. Let us never lose hope that public schools can effectively train both 
students and staff about all of the world’s significant religions and make schools neutral 
marketplaces of ideas where agreement is less important than respectful discourse, actively 
listening and loving behavior. Perhaps we can use this era of confrontation and discord as an 
opportunity to resolve religious speech controversies in the classroom instead of the courtroom. 
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