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Better the Devil You Know: Business Partner Recognition Banners as Government Speech 
 

JulieAnn Rico, Esq., B.C.S., General Counsel 
Shawntoyia Bernard, Esq., Deputy General Counsel 

Sean Fahey, Associate Attorney 
Office of General Counsel, School Board of Palm Beach County 

 
The School Board of Palm Beach County administers a program that allows entities who 

make donations to schools to be recognized with banners displayed on the fences of school 

property (hereinafter the “Banner Program”). A controversy emerged when the School Board 

removed the banners of David Mech’s math tutoring business, the Happy/Fun Math Tutor, after 

parents complained when they discovered that Mr. Mech also owned a business that had formerly 

produced pornography—Dave Pounder Productions—a business which still shared the same 

mailing address as his tutoring business. Mr. Mech sued the Board in federal court, alleging that 

the removal of the banners for his business violated his rights under the Free Speech Clause.1 

The Board was successful at the district court level, as the district court reasoned that there 

was no First Amendment problem because the banners were not removed because of their content, 

but instead because of the known association between The Happy/Fun Math Tutor and Dave 

Pounder Productions.2 The Eleventh Circuit ruled in favor of the Board, but for an entirely different 

reason. The court concluded that the banners are “government speech” and that the Free Speech 

Clause therefore did not regulate the Board’s actions with respect to the banners.3 

The inspiration for writing about this topic, aside from the authors and their colleagues 

litigating it and living through it first-hand, was to build upon the brief exploration of this case at 

a prior COSA presentation at the 2016 School Law Seminar. The topic of that presentation was 

 
 
 

 

1 “Congress shall make no law … abridging the freedom of speech ….” U.S. Const. amend. I. 
2 See Mech v. Sch. Bd. of Palm Beach Cty., No. 13-80437-CIV, 2014 WL 11444112, at *4 (S.D. Fla. Oct. 
27, 2014). 
3 See Mech v. Sch. Bd. of Palm Beach Cty., Fla., 806 F.3d 1070, 1074 (11th Cir. 2015). 
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“Creative Revenue Streaming and Public Schools,” and a section of the written paper 

accompanying the presentation was devoted to advertising on school grounds. Within that section 

was a discussion of Mech. The author of the paper asked, “Side-Stepping the Forum Analysis: Is 

Endorsement the Key?”4 As it turns out, yes, endorsement does appear to be the key, or at least a 
 
key. As a result, mere weeks after the Mech case became final, the Banner Program attracted a 

 

different allegation of unconstitutional conduct, from advocates for the separation of church and 

state who were concerned about there being at least two banners for places of worship on the fences 

of Palm Beach County schools. 

Relying on the Establishment Clause,5 these advocates argued that, because the banners 

were government speech—that is, the schools’ own speech—the banners recognizing places of 

worship amounted to a prohibited endorsement of religion. These advocates did not limit their 

efforts merely to writing strongly worded letters. One of them submitted his own application for a 

banner recognizing The Church of Satanology and Perpetual Soiree as a “Partner in Excellence” 

with one of the Board’s high schools. 

The Board neither granted the application for a Church of Satanology banner nor 

immediately removed the banners for places of worship. Instead, it issued a temporary moratorium 

on new banners for religious entities and began the process of revising its Banner Program policy. 

This did not sit well The Happy/Fun Math Tutor’s counsel, who argued that the decision not to 

remove the existing religious banners immediately created yet another constitutional issue. This 

time, the contention was that the Board’s actions triggered a claim under the Equal Protection 

 
 
 
 

 

4 Courts will use “forum analysis” to evaluate whether government restrictions on purely private speech 
occurring on government property run afoul of the Free Speech Clause. See Walker v. Texas Div., Sons of 
Confederate Veterans, Inc., 135 S. Ct. 2239, 2250 (U.S. 2015). 
5 “Congress shall make no law respecting an establishment of religion....” U.S. Const. amend. I. 
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Clause,6 under a “class-of-one” theory,7 because the Board had reacted differently to complaints 

about Mr. Mech’s banners than it had to complaints about the church’s banners. 

Ultimately, the Board made several substantive revisions to its Banner Program policy, 

including the types of entities that could be recognized with a banner. The purpose of this paper 

is to explore the legal implications of the Mech decision for the School Board once the case was 

over, as well as how the Board revised its Banner Program policy based on the lessons learned 

from the case. In this way, it is hoped that this paper will be helpful to practitioners who are 

assessing their own local districts’ programs that might be similar to the Banner Program, as well 

as those who are wondering about the desirability of such a program. To the same end, this paper 

also provides an update about the state of the government speech doctrine by discussing four major 

court decisions discussing the doctrine since Mech was decided, in the hopes of providing some 

insight into how programs similar to the Banner Program might be viewed in future litigation 

outside the Eleventh Circuit. 

I. Banners on School Fences Recognizing Business Partners: Government Speech 
rather than Private Speech 

 
Before delving into the legal implications of Mech, it is useful to examine the facts that 

 

gave rise to the decision and the Eleventh Circuit’s legal reasoning. The School Board began the 

Banner Program in 2008, allowing schools to hang banners on their fences to recognize the 

sponsors of school programs. The Banner Program was codified into a School Board Policy in 

2011.8 According to the policy, the purpose of the Banner Program is to visibly recognize those 
 
 
 

 

6 “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 
XIV. 
7 See, e.g., Engquist v. Oregon Dep’t of Agr., 553 U.S. 591, 601 (2008). 
8 See School Board Policy 7.151, “Business Partnership Recognition – Fence Screens,” 2011 version 
(hereinafter, Policy 7.151), available at http://www.schoolboardpolicies.com/p/7.151. 

http://www.schoolboardpolicies.com/p/7.151


Page 4 of 41  

business partners who had provided funding for an important program or activity at the schools.9 

Further, the banners are expressly “not considered advertising,” and contributions from business 

partners are treated as donations.”10 

Under the Banner Program, including as formalized in the policy, there are conditions on 

the banners that will be displayed. School principals are required to “use their discretion in 

selecting and approving business partners that are consistent with the educational mission of the 

School Board, District and community values, and appropriateness to the age group represented at 

the school.” Further, when a banner will be visible from the road, it is required to use a uniform 

size, color, and font; to include a message thanking the sponsor; and to forego photographs and 

large logos.11 The banners can include only the name, phone number, web address, and logo of the 

business partner.12 

Mr. Mech wanted to participate in the Banner Program. He has what the Eleventh Circuit 

called “a unique resume.”13 He operates a math tutoring service under the name The Happy/Fun 

Math Tutor in Palm Beach County. But he is also a former, prolific pornographic film actor who 

owns (or owned) Dave Pounder Productions LLC, a company that formerly produced 

pornography. The Happy/Fun Math Tutor and Dave Pounder Productions share (or shared) a 

mailing address in Boca Raton, Florida. 

Mr. Mech inquired about having banners displayed for The Happy/Fun Math Tutor at three 

schools in 2010 (two middle schools and one high school). The schools had minimum donation 

requirements, which Mr. Mech provided, and the schools then hung his banners. The banners 

 
 

9 See Policy 7.151(1) & (3)(g). 
10 Policy 7.151(2)(b). 
11 Policy 7.151(3). 
12 This was not formalized into the policy at the time of the case, but was added as part of the revisions to 
the policy in 2017. 
13 Mech, 806 F.3d at 1072. 
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contained the logo for The Happy/Fun Math Tutor, a phone number, and a web address. Each also 

described The Happy/Fun Math Tutor as a “Partner in Excellence” with the school. And the banner 

at one of the schools, the high school, was printed in school colors. 

The arrangement existed without controversy for all involved for a few years. The banners 

themselves complied with the schools’ requirement and, once formalized, the terms of the Banner 

Program policy. In 2013, however, several parents discovered the common ownership of The 

Happy/Fun Math Tutor and Dave Pounder Productions and complained about the display of the 

banners. In relatively short order, the schools decided to remove the banners. The schools informed 

Mech that his “position with Dave Pounder Productions, together with the fact that Dave Pounder 

Productions utilizes the same principal place of business and mailing address as The Happy/Fun 

Math Tutor creates a situation that is inconsistent with the educational mission of the Palm Beach 

County School Board and the community values.”14 

Mr. Mech sued the School Board for violations of the First and Fourteenth Amendments 

and breach of contract. After the district court entered summary judgment in favor of the School 

Board, Mr. Mech appealed the dismissal of his First Amendment claim. The Eleventh Circuit 

affirmed the judgment against Mr. Mech, concluding that his claim under the First Amendment 

failed because the banners for The Happy/Fun Math Tutor were government speech. 

Introducing its analysis on the banners, the Eleventh Circuit primarily discussed what were, 

at the time, the Supreme Court’s two most recent cases analyzing government speech. The first of 

these was Walker v. Texas Division, Sons of Confederate Veterans, Inc.15 The Supreme Court in 

Walker determined that state-issued specialty license plates for motor vehicles were government 
 

speech, meaning that the State of Texas could approve or reject proposed designs for such plates 
 
 

 

14 Mech, 806 F.3d at 1073. 
15 135 S. Ct. 2239 (U.S. 2015). 
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without violating the Free Speech Clause. Accordingly, Texas could reject a proposed design from 

the Sons of Confederate Veterans containing a Confederate flag based on reasonable concerns that 

some people would find it offensive, though the same decision under a Free Speech Clause analysis 

would generally fail as viewpoint discrimination.16 

The Supreme Court’s analysis was based on three factors. First, “the history of license 

plates shows that, insofar as license plates have conveyed more than state names and vehicle 

identification numbers, they long have communicated messages from the States.”17 Second, 

Texas’s license plate designs “are often closely identified in the public mind with the State,”18 and 

“Texas’s license plate designs convey government agreement with the message displayed.”19 The 

designs convey this because each plate bears the name “TEXAS” at the top, the plates are issued 

by the State, and the plates serve as government identification.20 The third and final factor was that 

Texas “maintains direct control over the messages conveyed on its specialty plates,” specifically 

by controlling the design, typeface, color, and alphanumeric pattern for license plates and by 

approving every specialty plate design before it could appear on a plate.21 

The factors the Supreme Court applied in Walker were distilled from its decision in 
 

Pleasant Grove City, Utah v. Summum.22 In Summum, the Court concluded that privately donated 
 

monuments in public parks were government speech. With respect to history, “[g]overnments have 

long used monuments to speak to the public.”23 Further, “[p]ublic parks are often closely identified 

 
 
 

 

16 See id. at 2256 (Alito, J., dissenting) (describing Texas’s rejection of proposed plate design as “blatant 
viewpoint discrimination”). 
17 Id. at 2248. 
18 Id. (quotation marks, brackets, and citation omitted). 
19 Id. at 2249. 
20 Id. 
21 Id. 
22 555 U.S. 460 (2009). 
23 Id. at 470. 
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in the public mind with the government unit that owns the land,”24 and, because it is “not common 

for property owners to open up their property for the installation of permanent monuments that 

convey a message with which they do not wish to be associated” and “property owners typically 

do not permit the construction of such monuments on their land, persons who observe donated 

monuments routinely—and reasonably—interpret them as conveying some message on the 

property owner’s behalf.”25 Finally, even though the monuments were donated, the city 

“effectively controlled the messages sent by the monuments in the Park by exercising final 

approval authority over their selection.”26 

In finding the banners in the Banner Program were government speech, the Eleventh 

Circuit borrowed heavily from the Supreme Court’s decisions in Walker and Summum. The court 

distilled the factors from Walker and Summum as (1) history, (2) endorsement, and (3) control.27 
 

The Banner Program satisfied two out of the three factors, endorsement and control, and that was 

enough to warrant a finding of government speech.28 

With respect to endorsement, the court’s inquiry was whether “observers reasonably 

believe the government has endorsed the message.”29 The banners are hung on school fences, and 

the court reasoned that government property, like the parks discussed in Summum, “is ‘often 

closely identified in the public mind with the government unit that owns the land.’”30 The court 

also found that “‘the governmental nature’ of the banners ‘is clear from their faces.’”31 The court 

analogized the school’s initials, the high school banner being in school colors, and the “Partner in 

 
 

 

24 Id. at 472. 
25 Id. at 471. 
26 Id. at 473 (quotation marks and citation omitted). 
27 Mech, 806 F.3d at 1075. 
28 Id. 
29 Id. at 1076. 
30 Id. (quoting Summum, 555 U.S. at 472). 
31 Id. (quoting Walker, 135 S. Ct. at 2248) (brackets omitted). 
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Excellence” designation to the State of Texas stamping “TEXAS” on its specialty license plates.32 

The court also rejected the argument that the banners were the same as other private 

advertising that occurs on government property. Rather, the banners were “formally approved by 

and stamped with the imprimatur of [the schools].”33 Further, the banners actually did convey a 

governmental message, as they were “the schools’ way of saying ‘thank you’” to the sponsors of 

programs at the schools.34 For all of these reasons, the endorsement factor was satisfied. 
 

As for control, the court analogized the schools’ control over the design, typeface, and 

color of the banners to the control exercised by the State of Texas in Walker.35 Under the Banner 

Program, the schools also controlled the information the banners could contain, only allowing the 

sponsor’s name, contact information, and business logo, along with the school’s initials and the 

message “Partner in Excellence.”36 And the schools retained final approval authority over the 

banners, as “principals at the schools ‘must approve every [banner]’ before it goes up on a fence.”37 

In sum, based on “the strong indicia of government endorsement and control,” the Eleventh 

Circuit concluded that the banners were government speech.38 Mr. Mech petitioned the Eleventh 

Circuit for rehearing unsuccessfully, and then petitioned for a writ of certiorari from the United 

States Supreme Court. The Supreme Court denied Mr. Mech’s petition for a writ of certiorari on 

October 3, 2016.39 The case was over. 

 
 
 
 
 
 

 

32 Id. 
33 Id. at 1077 (quoting Walker, 135 S. Ct. at 2252) (brackets omitted). 
34 Id. 
35 Id. at 1078. 
36 Id. 
37 Id. (quoting Walker, 135 S. Ct. at 2249). 
38 Id. at 1079. 
39 See Mech v. Sch. Bd. of Palm Beach Cty., Fla., 137 S. Ct. 73 (U.S. 2016). 
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II. Life after the Mech Decision: Equally Happy and Fun 
 

A. A Different Constitutional Question Presented by the Banner Program: the Establishment 
Clause 

 

As referenced in the Mech opinion, there was a banner displayed at one Palm Beach County 
 

school for The Journey Church.40 The Supreme Court noted in Walker that, notwithstanding the 
 

government speech doctrine, “[c]onstitutional and statutory provisions outside of the Free Speech 

Clause may limit government speech.”41 This includes that government speech “must comport 

with the Establishment Clause.”42 It did not take long for the School Board to be confronted with 

a different problem with the Banner Program. 

1. Freedom from Religion and the Church of Satan 
 

Deputy General Counsel for the School Board Blair Littlejohn, Esq.,43 received a letter 

from the Freedom from Religion Foundation dated October 21, 2016.44 The subject of the letter 

was “Unconstitutional church banners on district property.” The letter included a photo of a banner 

for The Journey Church that was being displayed at Boca Raton Community High School, while 

also describing another banner at Spanish River Community High School for Congregation 

Shaarei Kodesh, which apparently also promoted, “High Holy Day Services Here.”45 These 

banners both identified the subject entities as a “Partner in Excellence” with the schools where 

 
 

40 Mech, 806 F.3d at 1077. According to its website, The Journey Church is a Christian church. The Journey 
Church, “Our Beliefs,” available at http://bocajourney.com/about/beliefs/. 
41 135 S. Ct. at 2246. 
42 Summum, 555 U.S. at 468. 
43 Mr. Littlejohn has been the attorney from the School Board’s Office of General Counsel assigned primary 
responsibility over the Banner Program Policy, and he also oversees the areas of Business Operations and 
Real Estate. 
44 According to its website, the Freedom from Religion Foundation’s purposes “are to promote the 
constitutional principle of separation of state and church, and to educate the public on matters relating to 
nontheism.” See Freedom from Religion Foundation, “About the Foundation FAQ,” available at 
https://ffrf.org/faq/item/14999-what-is-the-foundations-purpose. 
45 According to its website, Congregation Shaarei Kodesh is “[a]ffiliated with The United Synagogue of 
Conservative Judaism” and is a “small, multi-generational, Conservative synagogue.” 
https://www.shaareikodesh.org/. 

http://bocajourney.com/about/beliefs/
http://www.shaareikodesh.org/
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they were displayed. 
 

The thrust of the Freedom from Religion Foundation’s position was that, even if the 

banners for churches complied with the terms of the Banner Program Policy—that is, did not 

contain anything other than the name of the church and contact information—that the banners 

would still violate the Establishment Clause. They argued that “[a]dvancing, preferring, and 

promoting religion is exactly what a school does when it hangs a banner on its fence, for students, 

parents, school employees, and anyone else passing by to see.” Thus, the Foundation asserted that, 

in order to comply with the Establishment Clause, the Board would have to “remove all banners 

promoting religious groups or messages.” 

The Foundation found support for their position in the School Board’s “appellate victory” 

in Mech, which, in their opinion, “only strengthens the appearance that the [Board] is endorsing 

religion” by allowing church banners to be displayed. Indeed, the Foundation had been 

communicating the same position about church banners to the School Board as far back as August 

of 2015, before the Eleventh Circuit issued its opinion in Mech. But the Mech decision, in their 

judgment, gave their position sharper teeth. The attorney for the Foundation who authored the 

letter remarked to a local newspaper that School Board officials “backed themselves into a corner 

by declaring that these banners are government speech,” and that, “because of that, they absolutely 

cannot promote religion, and they cannot denigrate religion. This is the logical legal outcome of 

their previous cases.”46 

Not long after the date of the letter from the Freedom from Religion Foundation, on 

October 24, 2016, the athletic director at Boca Raton Community High School received a new 

request for display of a recognition banner: 

 
 

46 “After Satanic request, PBC schools call for a ban on religious banners on campus,” PalmBeachPost.com, 
Extra Credit blog, June 6, 2017, available at http://extracredit.blog.palmbeachpost.com/2017/06/06/14594/. 

http://extracredit.blog.palmbeachpost.com/2017/06/06/14594/
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Good day to you. 
 

The Church of Satan requests approval to display a banner on the Boca Raton Community 
High School campus. The Church of Satan banner will fully comply with all regulations 
and procedures — policies both of this world and the underworld. 

 
Kindly confirm receipt of this email. 

Hail Satan. 

Chaz Stevens, Bishop 
The Church of Satan 

 
cc: Charlie Keegan, WPTV 
Anne Geggis, Sun-Sentinel 
Mehta Hemant, Patheos 
Thomas H. Wright, III, Attorney At Law 

 
The email address for the request was for the Religious Liberty Project. The request was in effect 

another complaint from an advocate concerned about the Establishment Clause, albeit a more 

creative one. 

After a few days passed without action on the Church of Satan’s application, Mr. Littlejohn 

received another letter, this one from a law firm representing the Church of Satan (which had 

rebranded itself slightly as the “Church of Satanology and Perpetual Soiree”). The subject of the 

letter was “The Gospel of Satan or Silence.” This letter echoed the one sent from the Freedom 

from Religion Foundation. Again, focusing on the Mech decision, the firm argued that the banners 

being government speech meant that, in order to comply with the Establishment Clause, the School 

Board “must either remove all banners promoting religious groups or have an entirely ‘open door’ 

policy, free of any perception of endorsement or exclusion.” Accordingly, the firm requested that 

the School Board either approve the Church of Satan’s application or “immediately remove any 

and all religious banners from the school property to avoid costly and unnecessary litigation.” 

Needless to say, these developments put the School Board in an awkward position. The 

Establishment Clause problem was two-fold. If School Board officials wanted to exclude the 
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Church of Satan from having a banner, then the School Board would arguably appear to be 

expressing favor for particular religions, as banners for Christian and Jewish places of worship had 

been allowed. By allowing for the display of banners recognizing places of worship at all, however, 

and identifying them as “Partners in Excellence,” the School Board was arguably endorsing 

religion over non-religion or particular religions. Thus, the concern was that even having an “open 

door” policy and allowing the Church of Satan banner would not solve the problem: that only a 

handful of religions were receiving recognition—and, thereby, endorsement—on school banners. 

2. The Establishment Clause Concern: Does “Endorsement” for Purposes of Government 
Speech Mean “Endorsement” for Purposes of Establishment Clause? 

 
Unfortunately, there does not appear to be specific case law addressing whether displaying 

recognition banners for places of worship like those in Palm Beach County, because those banners 

are government speech, would violate the Establishment Clause. What seems clearer is that the 

Establishment Clause issue would present differently under a traditional Free Speech Clause 

analysis. The Supreme Court has repeatedly “rejected the position that the Establishment Clause 

even justifies, much less requires, a refusal to extend free speech rights to religious speakers who 

participate in broad-reaching government programs neutral in design.”47 It might be permissible 

to exclude religious advertisements from an advertising program on school property,48 but it is 

doubtful that doing so would be necessary to avoid violating the Establishment Clause.49 

 
 

47 Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 U.S. 819, 839 (1995). 
48 Compare DiLoreto v. Downey Unified Sch. Dist. Bd. of Educ., 196 F.3d 958, 969 (9th Cir. 1999) 
(declining to hold that excluding religion as a subject matter from a forum always constitutes viewpoint 
discrimination; upholding school district’s decision not to post advertisement on fence containing Ten 
Commandments pursuant to commercial advertising policy) with Byrne v. Rutledge, 623 F.3d 46, 59 (2d 
Cir. 2010) (declining to address validity of bans on religious speech in forums limited to discussion of 
designated topics, but noting that Supreme Court precedent “sharply draw[s] into question whether a 
blanket ban … on all religious messages in a forum that has otherwise been broadly opened to expression 
on a wide variety of subjects can neatly be classified as purely a ‘subject matter’ restriction for purposes of 
First Amendment analysis.”). 
49 See DiLoreto, 196 F.3d at 969 (upholding school district’s refusal to post advertisement containing text 
of Ten Commandments as reasonable, without addressing the school district’s argument that posting the 
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In the absence of more specific case law, this paper will briefly explore the argument for 

why the banners recognizing places of worship present a problem under the existing Establishment 

Clause frameworks, based on the pertinent reasoning from Mech. To be clear, however, this is not 

a suggestion that the Establishment Clause complainants had it right or that local school districts 

with programs similar to the Banner Program must take any particular action with respect to 

religious entities. Rather, this paper presents the reasoning for the Establishment Clause argument 

because practitioners may encounter such an argument about programs similar to the Banner 

Program. 

The “touchstone” for Establishment Clause analysis “is the principle that the First 

Amendment mandates governmental neutrality between religion and religion, and between 

religion and nonreligion.”50 Creating some confusion when analyzing the Establishment Clause is 

that there are multiple tests in the Supreme Court’s jurisprudence on the subject: the Lemon test, 

the endorsement test, and the coercion test.51 

 
The coercion test is fairly easy to set aside with respect to the Banner Program. This test, 

broadly speaking, looks for evidence that the government has attempted to coerce someone to 

support religion or participate in religion.52 This includes, for example, directing a formal religious 

exercise and requiring the participation of even of those who object.53 “Coercion not only includes 

securing participation through rules and threats of punishments but also includes imposing public 

 
 
 
 

 

advertisement would have violated the Establishment Clause); see also Nurre v. Whitehead, 520 F. Supp. 
2d 1222, 1237 (W.D. Wash. 2007) (collecting case law from Ninth Circuit discussing “Establishment 
Clause defense”). 
50 McCreary Cty., Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 844, 860 (2005) (quotation marks and 
citation omitted). 
51 See Am. Humanist Ass’n v. McCarty, 851 F.3d 521, 525 (5th Cir. 2017). 
52 See Doe ex rel. Doe v. Elmbrook Sch. Dist., 687 F.3d 840, 850 (7th Cir. 2012). 
53 See Lee v. Weisman, 505 U.S. 577, 586 (1992). 
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pressure, or peer pressure, on individuals.”54 While a banner recognizing a place of worship as a 

“Partner in Excellence” with a school might signal an endorsement by the school, it cannot 

reasonably be argued to be an attempt by the school to coerce objecting parents or students to 

support or participate in religion, at least absent other circumstances. 

With respect to the Banner Program, the only arguments that were made in the complaints 

to the School Board were based on the endorsement test. The endorsement test distills the first two 

prongs of the Lemon test into a simpler inquiry: whether, under the context of the speech at issue, 

a message of government endorsement or disapproval of religion is communicated.55 The Lemon 
 

test is the three-part test from the Court’s decision in Lemon v. Kurtzman, which examines the 
 

following to determine whether a challenged government action accords with the Establishment 

Clause: (1) the action must have a secular purpose; (2) its principal or primary effect must be one 

that neither advances nor inhibits religion; and (3) the action must not foster an excessive 

government entanglement with religion.56 

Again, absent unusual circumstances, a banner for a church should clear the first, “secular 

purpose” prong of Lemon. “[G]overnment action lacks a valid secular purpose under Lemon only 

when there is ‘no question that the statute or activity was motivated wholly by religious 

considerations.’”57 It seems doubtful that a school or one of its officials would allow a banner for 

a church to be displayed only in an effort to promote religion, as opposed to allowing the banner 

 
 
 

 

54 Smith v. Jefferson Cty. Bd. of Sch. Comm’rs, 788 F.3d 580, 589 (6th Cir. 2015). 
55 See Lynch v. Donnelly, 465 U.S. 668, 694 (1984) (O’Connor, J., concurring) (“Every government 
practice must be judged in its unique circumstances to determine whether it constitutes an endorsement or 
disapproval of religion.”); Bauchman for Bauchman v. W. High Sch., 132 F.3d 542, 551 (10th Cir. 1997) 
(“Applying Justice O’Connor’s refined analysis, the government impermissibly endorses religion if its 
conduct has either (1) the purpose or (2) the effect of conveying a message that religion or a particular 
religious belief is favored or preferred.”) (citation omitted). 
56 403 U.S. 602, 612–13 (1971). 
57 Books v. Elkhart Cty., Ind., 401 F.3d 857, 863 (7th Cir. 2005) (quoting Lynch, 465 U.S. at 680). 
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as a gesture of gratitude to a donor or as a way of raising revenue for the school. Thus, this analysis 

focuses the apparent endorsement effect of the banners. 

The basis for the endorsement problem is that the Mech opinion termed the second factor 
 

of its government speech analysis “endorsement” and found that the banners satisfied this factor. 

More specifically, the Mech court articulated the second factor as whether “observers reasonably 

believe the government has endorsed the message.”58 The Eleventh Circuit also reasoned that the 

schools would not hang banners on school property for long periods of time if the banners 

contained messages with which the schools did not want to be associated.59 Finally, there was the 

language on the banners themselves: the school’s initials, the use of school colors at one of the 

schools, and the “Partner in Excellence” designation.60 

Notably, the endorsement analysis for the Establishment Clause also invokes a reasonable 

observer, asking whether this observer would think that the activity is a governmental endorsement 

of religion.61 This reasonable observer is well-defined: he or she is deemed aware of the history 

and context underlying a challenged program, as well as its purpose.62 It could be argued, then, 

that the banners do not create an Establishment Clause problem because the reasonable observer 

would understand that the entity on the banner has simply donated funds to the school and is being 

thanked for it, just like the various other entities recognized on banners at the school. The 

 
 

 

58 Mech, 806 F.3d at 1076. 
59 Id. 
60 Id. 
61 See Smith, 788 F.3d at 590 (“The government violates the endorsement test if a reasonable observer 
would think that the activity is a governmental endorsement of religion.”) (citing Capitol Square Review 
and Advisory Bd. v. Pinette, 515 U.S. 753, 780 (1995) (O’Connor, J., concurring in part and concurring in 
the judgment)); see also B. Jessie Hill, Anatomy of the Reasonable Observer, 79 Brook. L. Rev. 1407, 
1418–19 (2014) (“[C]ommentators have argued and judges have held that the question of whether particular 
speech may be attributed to the government should be judged from the perspective of the reasonable 
observer.”). 
62 See Zelman v. Simmons-Harris, 536 U.S. 639, 655 (2002); Fields v. City of Tulsa, 753 F.3d 1000, 1010 
(10th Cir. 2014). 
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reasonable observer should also be deemed aware of the language in the Banner Program policy, 

including the School Board’s stated that “it is not the intent of the School Board … to create a 

venue or forum for the expression of political, religious, or controversial subjects which are 

inconsistent with the educational mission of the School Board or which could be perceived as 

bearing the imprimatur or endorsement of the School Board,” which Mr. Mech argued was a 

disclaimer.63 

But the Mech court gave fuel to the Establishment Clause endorsement analysis by heavily 
 

emphasizing the use of the term “partner.” In the court’s opinion, the reasonable observer would 

(or could) think of the term “partner” as meaning more than just one who has supported the school 

with money. The court resorted to the dictionary to observe that the use of the term “partner” 

“suggests that the sponsor has a close relationship with the school.”64 Further, the court reasoned 

that this created a “positive association” with the schools and was likely why entities sought to be 

recognized on banners as opposed to utilizing private advertising channels. And the court outright 

rejected the argument that there was any disclaimer in the policy, reasoning that the policy 

language actually meant that “because the banners may be perceived as ‘bearing the imprimatur 

or endorsement of the School Board,’ the schools must be able to control the messages that they 

convey.”65 

Perhaps the court could have decided that the banners were government speech on a 

narrower ground, that the banners were “gestures of gratitude” by the schools, “the schools’ way 

of saying ‘thank you’” to its business partners.66 But it did not decide the issue only on that ground. 

Thus, the “endorsement” aspects of the Banner Program—the explicit identification of donors as 

 
 

63 Mech, 806 F.3d at 1078 (quoting Policy 7.151(1), 2011 version). 
64 Id. at 1076. 
65 Id. (quoting Policy 7.151(1), 2011 version). 
66 Id. at 1077. 
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“partners” with the schools, on school property, and the absence of a disclaimer—were essential 

to the finding that it was government speech. And those aspects of the program also created a 

simple argument that having banners for religious entities created an Establishment Clause 

problem. 

3. The School Board Revises its Banner Program Policy. 
 

Rather than immediately removing the challenged banners that were already displayed or 

approving the pending application for the Church of Satan, the School Board issued a temporary 

moratorium. Under the moratorium, principals were instructed not to enter into new or renewal 

business partnership agreements with any religious affiliated organizations. The moratorium was 

in effect during the policy revision process for the Banner Program policy, which took several 

months. 

The School Board adopted the revised version of the Banner Program policy on September 

6, 2017. The revisions pertinent here concerned which entities were eligible to be recognized as 

business partners on banners and what could be included on the banners. The list of what are now 

deemed “inappropriate business partner fence recognitions” is quite lengthy: 

churches; organizations which as its primary function furthers, promotes or seeks 
to establish a religious tenet  or  position  about  religion  or  spirituality, including 
agnosticism, atheism, or satanism; persons seeking political office; [an] 
organization[] which as its primary function furthers, promotes or supports political 
causes; organizations that primarily sell goods or services which are illegal if 
possessed by or sold to a minor; adult entertainment establishments; organizations 
whose primary source of revenue is generated from the sale or distribution of 
alcoholic beverages or tobacco products; tattoo parlors; pain clinics; organizations 
soliciting addicts; and [an] organization[] which as its primary function furthers, 
promotes or supports controversial subjects or is otherwise inconsistent with this 
Policy.67 

 
 

67 Policy 7.151(2)(g), 2017 version, available at: 
http://www.boarddocs.com/fl/palmbeach/Board.nsf/goto?open&id=ARZQ5C670466 

Some of these clarifications were made to address consistency issues that were brought up in the 
Mech litigation. For instance, the prior policy language provided that a “business that sells goods or services 

http://www.boarddocs.com/fl/palmbeach/Board.nsf/goto?open&amp;id=ARZQ5C670466
http://www.boarddocs.com/fl/palmbeach/Board.nsf/goto?open&amp;id=ARZQ5C670466
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Additionally, the information about the entity on the banner is limited to its name and its phone 

number or website, and the banners are not to contain any religious symbols.68 

The School Board elected to allow the challenged partnership agreements with religious 

entities to be phased out and then not renewed. A bulletin was issued to all principals and director- 

level School Board employees at the end of the 2016-2017 school year, providing them with the 

proposed revisions to the Banner Program policy and directing them to remove non-compliant 

banners and not to renew agreements with any excluded entities. 

B. Yet Another Constitutional Question: Could Excluded Business Partners Be a “Class of 
One” under the Equal Protection Clause? 

 

While this process was ongoing, Mr. Mech’s counsel directed a letter to Mr. Littlejohn, 

dated January 9, 2017, concerning the School Board’s decision to allow the banners for places of 

worship to continue to be displayed after the Mech case became final. Mr. Mech’s counsel asserted 

that the School Board had immediately removed the banners for the Happy/Fun Math Tutor upon 

receipt of complaints and prior to expiration of the school year, but had not done the same with 

the banners for places of worship. Counsel contended that the Board’s failure to remove the 

banners immediately “trigger[ed] an equal protection class-of-one claim.” 

The essence of a class-of-one claim is that a person is intentionally treated differently from 

another person similarly situated and that there is no rational basis for the difference in treatment.69 

 
 

 

which are illegal if possessed by or sold to a minor” was an inappropriate business partner. Local 
supermarkets or family-friendly restaurants that have a beer and wine selection would seem to be excluded 
under this language, but the latter had been allowed to be recognized on banners. Thus, the language was 
clarified to apply to those that “primarily” sell such goods or services. 
68 Policy 7.151(3)(g), 2017 version. 
69 See Forgue v. City of Chicago, 873 F.3d 962, 968 (7th Cir. 2017) (“To state an equal protection claim on 
a class-of-one theory, a plaintiff must allege that he has been ‘intentionally treated differently from others 
similarly situated and that there is no rational basis for the difference in treatment.’”) (quoting Engquist v.  
Or. Dep’t of Agric., 553 U.S. 591, 601–02 (2008)); Siena Corp. v. Mayor & City Council of Rockville 
Maryland, 873 F.3d 456, 465 (4th Cir. 2017) (“The Fourteenth Amendment countenances ‘equal protection 
claims brought by a ‘class of one,’’ but such claims are successful only ‘where the plaintiff alleges that she 
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Despite the term, the claim does not require a single person to be harmed, but rather focuses on 

whether the government has acted in a discriminatory fashion for an illegitimate or irrational 

reason.70 The law surrounding this claim is still evolving. For instance, there is currently a split 

among (and even, sometimes, within) the federal circuits about whether it is enough to show the 

lack of a rational basis for differential treatment, or whether there must be a showing of actual 

animus on the part of the government.71 And evidence of similarly situated comparators is not 

always required.72 

The judgment in favor of the School Board in Mech might suggest that the exclusion of an 
 

entity from something like the Banner Program will be upheld because it is the government’s 

choice who to recognize with a banner. But it is not that simple. Such exclusions could still attract 

litigation about the Equal Protection Clause, where the aggrieved entities will try to show how it 

was unconstitutional to treat them differently from other entities who were not excluded from the 

program. This is not to suggest such a claim is easy to establish, however. To the contrary, the 

courts have noted the difficulty of establishing the claim.73 

 
 

has been intentionally treated differently from others similarly situated and that there is no rational basis 
for the difference in treatment.’”) (quoting Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)). 
70 See Monarch Beverage Co. v. Cook, 861 F.3d 678, 682 n.2 (7th Cir. 2017) (“The class-of-one label is 
somewhat misleading because what distinguishes these cases isn’t necessarily the fact that the plaintiff is 
the only one harmed. This category includes suits alleging, for example, selective enforcement of a criminal 
law against fans of a particular sports franchise or refusal to provide utility services to an entire 
neighborhood.”). 
71 See, e.g., Brunson v. Murray, 843 F.3d 698, 706 (7th Cir. 2016) (discussing split within Seventh Circuit 
about whether plaintiff must demonstrate “only that there is no possible justification or rational basis for 
the defendant's actions, or if the plaintiff must demonstrate a lack of justification and also present evidence 
of hostile intent or animus, or if the plaintiff must demonstrate an absence of rational basis, which can be 
satisfied with evidence of animus”) (citations omitted); Paterek v. Vill. of Armada, Michigan, 801 F.3d 
630, 650 (6th Cir. 2015) (“To succeed on this type of claim, a plaintiff must allege either disparate treatment 
from similarly situated individuals and that the government actors had no rational basis for the difference, 
or that the challenged government action was motivated by animus or ill-will.”) (citations and quotation 
marks omitted). 
72 See Brunson, 843 F.3d at 706. 
73 See Zia Shadows, L.L.C. v. City of Las Cruces, 829 F.3d 1232, 1239 (10th Cir.) (noting that class-of-one 
claims are “difficult to prove”), cert. denied sub nom. Zia Shadows, L.L.C. v. City of Las Cruces, N.M., 
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Moreover, the Equal Protection issue could travel hand-in-hand with the government 

speech issue, such that a loss on the first becomes a loss on the second too. That was the case in a 

recent government speech decision discussed in greater detail below, Wandering Dago, Inc. v. 

Destito.74  In that case, a food truck operator that called itself “Wandering Dago” applied to 
 

participate in a government-run summer lunch program, where food vendors were invited to sell 

food during lunchtime on government property. Because the food truck itself and its menu 

contained what the government believed were offensive, ethnic slurs, the government denied the 

application. But the government was unsuccessful in convincing the Second Circuit that it had the 

right to regulate the speech by the food truck as the government’s own speech. Accordingly, the 

government violated the food truck’s Free Speech rights by rejecting its application based on the 

offensiveness of its name and menu items. And, as a result, the food truck also demonstrated an 

Equal Protection violation, because it was the subject of differential treatment based on its exercise 

of its constitutional Free Speech rights, i.e., because it branded itself with possibly offensive ethnic 

slurs.75 

In short, a program like the Banner Program creates the potential for Equal Protection 

claims in (at least) two ways. Even if the program is deemed government speech, the 

administration of the program could give rise to a claim if seemingly similar entities are treated 

differently, and the differential treatment appears to be intentional and arbitrary. Meanwhile, if the 

government guesses wrong in its determination about whether its program would fall under the 

 
 
 

 

137 S. Ct. 580 (U.S. 2016); Woodruff v. Mason, 542 F.3d 545, 554 (7th Cir. 2008) (describing the burden 
of proof in class-of-one cases as “difficult”). 
74 --- F.3d. ----, No. 16-622, 2018 WL 265383 (2d Cir. Jan. 3, 2018). 
75 Id. at *15; see LeClair v. Saunders, 627 F.2d 606, 609–10 (2d Cir. 1980) (outlining that Equal Protection 
violation occurs when “(1) the person, compared with others similarly situated, was selectively treated; and 
(2) that such selective treatment was based on impermissible considerations such as race, religion, intent to 
inhibit or punish the exercise of constitutional rights, or malicious or bad faith intent to injure a person.”). 
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government speech doctrine when excluding a potential business partner, then this could also 

provide grounds for an Equal Protection claim. Mindful of the potential for claims of arbitrary or 

discriminatory treatment, the Banner Program policy was revised to add another level of review 

for partnership decisions in an effort to ensure consistency. Instead of the decision being solely the 

school principal’s, a principal must now obtain the concurrence of a regional superintendent when 

making the decision to recognize an individual business partner.76 

Notably, Mr.  Mech raised an Equal Protection claim during the original 

proceedings in Mech. He argued that, even if the banners were government speech, the School 

Board had violated the Equal Protection Clause by taking his banners down because it had not 

taken down the banners for other entities that, he asserted, violated the terms of the Banner 

Program policy.77 But the Eleventh Circuit did not address the issue at all in the Mech opinion. As 

for a new claim because of the place-of-worship banners, as of the date of submission of this paper, 

no new litigation has been commenced relating to the Equal Protection Clause. Mr. Mech did, 

however, submit a public records request to the School Board on December 22, 2017, in which he 

asserted that the banner for Congregation Shaarei Kodesh was again (or still) on display at Spanish 

River Community High School in Boca Raton. So, the matter may not have been put to rest yet. 

C. Do Business Partners Have Enforceable Contract Rights? 
 

In addition to the constitutional problems discussed above, a separate problem when 

considering whether to remove banners in the middle of the school year was whether the business 

partner would claim breach of contract. Mr. Mech’s banner had been removed in the middle of the 

school year, and one of the claims he made in his lawsuit against the School Board was for breach 

 
 

 

76 Policy 7.151(2)(k), 2017 version. 
77 Supplemental Brief of Appellant, Mech v. School Board, Case No. 15-10778-C, 2015 WL 5306328 (11th 
Cir. Sept. 4, 2015), 7. 
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of contract. Part of Mr. Mech’s claim stemmed from the fact that he signed up for the Banner 

Program before it was formalized into a School Board Policy, and the form he was provided by 

one school read, “Advertise in front of Omni Middle School for 1 year.” That said, the School 

Board had language in its Banner Program Policy to protect against claims that business partners 

had a contractual right to display banners for the entire school year. First, the Policy provided that 

“the screens are not considered advertising,” and that accordingly “the business partner must be 

informed and fully understand and agree that any funds provided to the school are considered 

donations.”78  Second, “[i]n case the screens must be removed for reasons beyond the school’s 

control…, no commitments will be made to a specific timeframe or location for a screen display.”79 

Mr. Mech’s breach-of-contract claim did not end up being addressed, because it was a state 

law claim and the federal court declined to exercise supplemental jurisdiction over it.80 Mr. Mech 

did not bring a separate action in state court. Accordingly, the viability of the breach-of-contract 

claim relating to the Banner Program is uncertain. Nevertheless, the School Board added some 

language and clarified parts of the Banner Program policy to speak to the contractual rights (or 

lack thereof) of business partners. Specifically, the policy was revised to provide that “[a]ll 

business partners must acknowledge that the business partner has no contractual rights with regard 

to the location or length of time that the screen is displayed.”81 Further, banners “may be removed 

for any reason including, but not limited to: safety, regulatory requirements, weather events, 

damage or wear, etc., or no reason, in the sole discretion of the Superintendent which may be for 

cause or convenience.”82 

 
 

78 Policy 7.151(2)(b), 2011 version. 
79 Policy 7.151(2)(c), 2011 version. 
80 See Mech v. Sch. Bd. of Palm Beach Cty., No. 13-80437-CIV, 2014 WL 11444112, at *6 (S.D. Fla. Oct. 
27, 2014). 
81 Policy 7.151(2)(b), 2017 version. 
82 Policy 7.151(2)(c), 2017 version. 
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III. Major Developments in the Government Speech Doctrine 
 

Finally, in addition to the specific implications and consequences of the Mech decision for 
 

the School Board of Palm Beach County, an important consideration regarding the usefulness of 

Mech is whether courts outside the Eleventh Circuit are likely to find it instructive or persuasive 

if confronted with similar facts. Accordingly, this paper will discuss other significant decisions 

about the government speech doctrine since Mech was decided in November of 2015. 

As a framing device for the discussion of post-Mech government speech decisions, this 

paper will discuss an academic analysis that outlines some potential roadblocks to reliance upon 

the Mech decision and the government speech doctrine. The decision in Mech was the subject of 

considerable discussion by Professor Clay Calvert in his article, The Government Speech Doctrine 
 

in Walker’s Wake: Early Rifts and Reverberations on Free Speech, Viewpoint Discrimination, and 
 

Offensive Expression.83 Dr. Calvert’s article contains a useful analysis about how Mech shows the 
 

unpredictability of the application of the government speech doctrine, as well as an explanation of 

why courts might be troubled by the application of the government speech doctrine in a case similar 

to Mech. 

Dr. Calvert began his analysis by remarking that “[t]he best way to encapsulate” the ruling 

in Mech “is in the form of a legal riddle.”84 Rejecting the idea that the recognition banners are not 

simply advertisements, Dr. Calvert posed the riddle as follows: “Question: When is an 

advertisement for a private business not, in fact, an advertisement? Answer: When it hangs from a 

public school fence and constitutes, instead, a mere expression of the school’s gratitude toward the 

 
 
 
 

 

83 Clay Calvert, The Government Speech Doctrine in Walker’s Wake: Early Rifts and Reverberations on 
Free Speech, Viewpoint Discrimination, and Offensive Expression, 25 Wm. & Mary Bill Rts. J. 1239 
(2017). 
84 Id. at 1263. 
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business as a ‘Partner in Excellence’ for making a monetary donation.”85 And, according to Dr. 

Calvert, “the key for resolving the riddle and reaching that answer is the pliability of the 

government speech doctrine.”86 While Dr. Calvert’s concern appeared to be about how this 

pliability would favor the government, play in the joints of the analysis cuts both ways. Dr. 

Calvert’s discussion is thus useful for our purposes because it reveals why other courts confronting 

similar facts as those in Mech may not reach the same conclusion. 

Dr. Calvert argued that the Mech decision reflected the flexibility of the government speech 
 

doctrine in three ways. First, while the Mech court articulated a three-factor framework for its 
 

government speech analysis, it did not require all three factors to be satisfied, which Dr. Calvert 

described as “a totality-of-the-circumstances methodology,” in which “the government can win by 

proving that just two of three factors tilt in its favor.”87 In this regard, it is important to note the 

Mech court’s clarification that it was not suggesting that the factors it used were “exhaustive or 

that they will be relevant in every case,” and instead that the government speech analysis “is 

inevitably a context specific inquiry.”88 But that would seem to confirm Dr. Calvert’s point that 

the government speech doctrine is somewhat unpredictable in its application to a particular case. 

Second, with respect to the Eleventh Circuit’s articulation of the endorsement factor, Dr. 

Calvert observed that determining whether a reasonable observer would believe the government 

was endorsing the message was a “highly speculative” exercise in which courts would “guess how 

supposedly reasonable observers would perceive and interpret messages.”89 And, third, with 

respect to the control factor, Dr. Calvert observed that the Eleventh Circuit did not require any 

 
 

 

85 Id. 
86 Id. 
87 Id. at 1268. 
88 Mech, 806 F.3d at 1075. 
89 Calvert, 25 Wm. & Mary Bill Rts. J. at 1268-69. 



Page 25 of 41  

evidence of how many banners had been rejected or accepted, what is described as “selective 

receptivity” by Justice Alito in his opinion for the majority in Summum and his dissenting opinion 

in Walker.90 
 

From a practical standpoint, what Dr. Calvert’s analysis brings home is that it is difficult 

to predict how a court outside the Eleventh Circuit would apply the government speech doctrine if 

confronted with something similar to the Banner Program. This seems especially true with respect 

to the endorsement factor, under which the courts would be assessing whether a reasonable 

observer would believe the government endorsed the entities recognized on the banners. For 

instance, other courts might agree with Mr. Mech’s characterization of the “Partner in Excellence” 

designation as merely “a meaningless and sham seal of approval” when it appears on banners for 

various different businesses,91 and thereby find that a reasonable observer would not actually 

perceive any endorsement by the schools of the entities recognized. In other words, a court might 

find that a reasonable observer would essentially ignore the apparent government speech on the 

banner and just see it as another form of advertising attributable only to the entity identified on the 

banner. 

Dr. Calvert also discussed a different aspect of the Mech decision that he found striking: 
 

“that it made no difference that the schools discriminated against Mech’s banners not because of 

their content, but because of the identity of the person attempting to speak--namely, former porn 

star David Mech.”92 Dr. Calvert did not mince words: “The government speech doctrine … 

provides a vehicle for allowing a person’s past to haunt him in perpetuity when it comes to freedom 

of speech. It is as if Mech, due to his former job, had committed a felony that justified stripping 

 
 

90 Summum, 555 U.S. at 471; Walker, 135 S. Ct. at 2260-61 (Alito, J., dissenting). 
91 Petition for Writ of Certiorari, Mech v. School Bd. of Palm Beach County, Florida, Case No. 15-1412, 
2016 WL 2957123 (U.S. May 18, 2016), 11. 
92 Calvert, 25 Wm. & Mary Bill Rts. J. at 1270. 
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him of his First Amendment right of speech.”93 In light of the pliability of the government speech 

analysis, this is a significant consideration for school districts hoping to rely upon Mech and the 

government speech doctrine. 
 

School districts might think that “side-stepping the forum analysis” is desirable because it 

will give them a greater degree of control over who they associate themselves with in something 

like the Banner Program. Indeed, the language of the original Banner Program Policy was written 

not only to govern the content of the banners, but also to govern who would be approved as a 

business partner.94 Judges might well be troubled by school districts excluding potential business 

partners because of otherwise lawful and constitutionally protected conduct, and that trouble could 

be reflected in the outcomes reached under the government speech analysis. 

Turning to the case law, there have been four significant government speech decisions 

since Mech was decided in November of 2015 that will be discussed in this paper, three of which 

are published opinions from federal circuit courts of appeals and the other of which comes from 

the Supreme Court of the United States.95 While none of these cases presented circumstances 

factually analogous to the Banner Program, it is notable that the government speech doctrine was 

found not to apply in any of them. 

 
 
 
 
 

 

93 Id. at 1270-71. 
94 See Mech at 1072 (quoting School Board Policy 7.151(2)(h)). 
95 This is not a comprehensive overview of every government speech decision, as unpublished appellate 
opinions or trial court decisions are omitted. See, e.g., Vista-Graphics, Inc. v. Virginia Dep’t of 
Transportation, 682 F. App’x 231, 235-37 (4th Cir. 2017); Martinez v. Draper City, No. 2:17-CV-00772, 
2017 WL 3128806, at *3 (D. Utah July 21, 2017). This paper limits its discussion to the United States 
Supreme Court’s decision and the three published federal circuit court opinions because of their wider 
ranging applicability and impact. This paper also omits recent federal circuit decisions that were factually 
analogous to Walker and Summum, respectively. See Am. Civil Liberties Union of N. Carolina v. 
Tennyson, 815 F.3d 183, 185 (4th Cir. 2016) (license plates); Felix v. City of Bloomfield, 841 F.3d 848, 
855 (10th Cir. 2016) (monuments). 
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1. Higher Society of Indiana v. Tippecanoe County, Indiana (Seventh Circuit) 
 

The first case concerned the decision of Tippecanoe County to deny use of its courthouse 

steps in Lafayette, Indiana, to the Higher Society of Indiana for a rally.96 The Higher Society is a 

non-profit advocating for the legalization of marijuana. It sought a preliminary injunction alleging 

a violation of the First Amendment after being denied use of the courthouse grounds. 

The county had deemed its courthouse grounds a “closed forum” by policy, only allowing 

displays and events that were sponsored by the county.97 County-sponsored events included an 

annual art fair, the anniversary of the League of Women Voters, an event paying tribute to fallen 

police officers, and events regarding Child Abuse Prevention and Awareness Month. The county’s 

desire was to only sponsor events “that essentially echo the County’s views.”98 The county was 

thus forced to concede that its policy for who could use the courthouse grounds was not viewpoint- 

neutral, meaning that the only way the county could prevail was by showing that the speech that 

occurred on the courthouse grounds was government speech.99 Not helping matters was that there 

had been events held on the courthouse grounds without the county’s permission, including a 

candlelight vigil against bullying, a rally in support of Planned Parenthood, a march in support of 

Syrian refugees, and even a prior event by the Higher Society. 

The actual application of the factors in the case was fairly predictable, with the county 

going zero for three. First, concerning the “history” factor, there was no record evidence that the 

courthouse grounds had ever been used for government speech, or that the government had used 

events conducted by private groups on those grounds to deliver its own messages.100 The county 

 
 

 

96 See Higher Soc’y of Indiana v. Tippecanoe Cty., Indiana, 858 F.3d 1113 (7th Cir. 2017). 
97 Id. at 1115. 
98 Id. at 1115. 
99 Id. at 1116-17. 
100 Id. at 1117-18. 



105 Gerlich v. Leath, 861 F.3d 697 (8th Cir. 2017). 
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also maintained no editorial control over the speakers or artists who used the courthouse 

grounds.101 

As for the second factor, the public’s perception, “reasonable people would not attribute to 

the government the views expressed at protests and rallies on government property.”102 The court 

stated that “reasonable observers know that people who want to protest will find symbolic public 

property to do it on,” and, further, these reasonable observers know that “the First Amendment 

guarantees them [protesters] the right to march peacefully and make speeches there, even if the 

government doesn't like what they are saying.”103 At the very least, the court doubted, if Higher 

Society did hold an event on the courthouse grounds, “that reasonable citizens of Lafayette will 

believe, solely based on the rally’s location, that their County government has endorsed marijuana 

legalization.”104 

In other words, the reasonable observer understands that government property is often 

available to and used by those with whom the government may not actually agree, so mere access 

to government property does not reasonably lead to the conclusion that the government is speaking. 

Instead, there must be something more. For the Banner Program, of course, there is, namely that 

the banners convey a “thank-you” message on behalf of the schools and that they identify the 

businesses as “partners.” 

2. Gerlich v. Leath (Eighth Circuit) 
 

The next major decision on the government speech doctrine to come out since Mech was 
 

from the Eighth Circuit, in a case involving Iowa State University (“Iowa State”).105   The 
 
 
 
 

101 Id. at 1118. 
102 Id. at 1118. 
103 Id. at 1118. 
104 Id. at 1118 n.2. 
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controversy that gave rise to the case was that Iowa State officials denied the requests of a student 

organization to use the Iowa State’s trademarks. The student organization was the Iowa State 

student chapter of the National Organization for the Reform of Marijuana Laws (“NORML ISU”). 

NORML ISU sued the officials alleging violation of its First and Fourteenth Amendment rights, 

and prevailed at the district court level and on appeal. 

Iowa State had approximately 800 officially recognized student organizations. These 

organizations would apply to use the Iowa State trademark on their merchandise, with the usages 

including marks like “ISU” and “Iowa State,” as well as the university’s logos, such as the school 

mascot, Cy the Cardinal. NORML ISU was an officially recognized student organization, the 

stated purpose of which was to reform federal and state marijuana laws. NORML ISU submitted 

a proposed t-shirt design. The front of the shirt read, “NORML ISU,” with the “O” represented by 

Cy the Cardinal. The back of the shirt read, “Freedom is NORML at ISU,” with a small cannabis 

leaf above “NORML.” 

The proposed t-shirt design was initially approved by Iowa State’s trademark office. But 

NORML ISU’s student president was then interviewed for a Des Moines newspaper, and he was 

reported to have remarked that NORML ISU had “gotten nothing but support from the university,” 

including getting “approval from the licensing office to make a NORML T-shirt with the ISU 

logo….”106 The newspaper article also contained a photograph of the proposed t-shirt design. 

Attention from the newspaper article ultimately made its way to Iowa State’s president. 

Later, when NORML ISU requested permission for use of the trademark for a second order of t- 

shirts, its request was put on hold and eventually rejected. Iowa State officials met with members 

and NORML ISU and expressed concerns that NORML ISU’s use of Iowa State trademarks on its 

 
 

 

106 Id. at 701. 
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t-shirt design had “caused confusion as to whether ISU endorsed the group’s views regarding the 

legalization of marijuana.”107 Iowa State then revised its guidelines for trademarks to prohibit 

“designs that suggest promotion of the below listed items ... dangerous, illegal or unhealthy 

products, actions or behaviors; ... [or] drugs and drug paraphernalia that are illegal or 

unhealthful.”108 NORML ISU submitted several more proposed designs containing depictions of 

a cannabis leaf, and Iowa State rejected all of them, but Iowa State also approved designs that 

simply stated the group’s name. 

Instead of the government speech doctrine applying, the Eighth Circuit concluded that Iowa 

State created a limited public forum by making its trademarks available for use by student 

organizations.109 Accordingly, Iowa State officials violated NORML ISU’s free speech rights by 

discriminating against the organization on the basis of its viewpoint.110 The court found that the 

evidence of the discriminatory motive of the Iowa State officials was the “unique scrutiny” they 

imposed on NORML ISU after the newspaper article was published.111 

The Eighth Circuit was fairly brief in its rejection of the application of the government 

speech doctrine. The court applied the three Walker factors, finding that the first two did not apply 

and therefore precluded a finding of government speech.112 Iowa State failed the first two factors 

because it allowed approximately 800 student organizations to use its trademarks, and because 

Iowa State officials had “repeatedly stated” that Iowa State “did not intend to communicate any 

message to the public by licensing ISU trademarks to student groups.”113 The court noted that Iowa 
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State licensed its trademarks to groups “that have opposite viewpoints from one another like the 

Iowa State Democrats and the ISU College Republicans.”114 And in deciding whether the right 

was clearly established for purposes of qualified-immunity analysis, the court added that “the 

forum doctrine rather than the government speech doctrine applies ‘in situations in which 

government-owned property or a government program [is] capable of accommodating a large 

number of public speakers without defeating the essential function of the land or the program.’”115 

Accordingly, the court concluded that Iowa State’s trademark licensing program was not 

government speech because it was clearly capable of accommodating a large number of student 

groups, more than 800, and the approval of trademark usage by a large number of different student 

groups had not defeated the essential function of the program.116 

The outcome in Gerlich is not necessarily inconsistent with Mech. The business-partner 
 

recognition banners do convey a governmental message (of gratitude to sponsors of school 

programs),117 while the Iowa State officials’ repeated insistence that their program did not convey 

any governmental message seemed fatal to their claims of government speech. But what Gerlich 

does show is how courts can differ in their analysis of how a reasonable observer would perceive 

the government’s role in the speech at issue. After all, at issue was the university’s own logo and 

insignia, which would seem to reflect at least a tacit endorsement of the student organizations that 

were allowed to use it. That was not enough, however. 

Moreover, the court emphasized the many disparate student organizations that were 

allowed to use the university trademark. As the discussion below will show, this reasoning—that 

there can be no reasonable perception of government endorsement where seemingly opposing 
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positions are expressed—is found in other cases concluding that government speech is not at issue. 

Thus, school districts can expect to encounter the same argument about programs similar to the 

Banner Program, where schools will likely recognize various different businesses, some of which 

will be competitors. This is discussed in greater detail in the section below discussing the Supreme 

Court’s decision in Matal v. Tam. 

3. Matal v. Tam (United States Supreme Court) 
 

The most significant development in the government speech doctrine since Mech was 
 

decided was that the United States Supreme Court issued its decision in Matal v. Tam,118 authored 
 

by Justice Alito, who had authored a dissenting opinion in Walker.119 The issue in Matal was 
 

whether the content of trademarks that are registered by the federal government are government 

speech.120 Broadly speaking, the purposes of trademarks are to designate particular goods as the 

product of a particular trader and to protect the trader’s goodwill against the sale of another’s 

product as his.121 Trademarks also assist consumers in the identification of goods and services.122 

That said, trademarks historically have “expanded far beyond phrases that do no more than identify 

a good or service” and “often consist[] of catchy phrases that convey a message.”123 The system 

of federal registration of trademarks “helps to ensure that trademarks are fully protected and 

supports the free flow of commerce.”124 And there are more than two million marks with active 

federal certificates of registration.125 

The Supreme Court made short work of the argument that trademarks are government 
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speech. The Court primarily focused on the lack of control that the federal government exercises 

over the content of the marks.126 The government does not “dream up” the marks or edit them.127 

The examiners tasked with registration do not review the viewpoints conveyed in the marks for 

their consistency with either government policy or the other marks already on the register.128 A 

mark that meets the viewpoint-neutral requirements of the law must be registered and the mark 

cannot be removed from the register unless a party moves for cancellation, it expires, or the Federal 

Trade Commission initiates proceedings based on certain grounds.129 

As for the second factor—public perception—there were two significant problems for the 

federal government in Matal. First, the Patent and Trademark Office itself had “made it clear that 

registration does not constitute approval of a mark,” and the Supreme Court concluded it was 

“unlikely that more than a tiny fraction of the public has any idea what federal registration of a 

trademark means.”130 Second, there was “no evidence that the public associates the contents of 

trademarks with the Federal Government.”131 

Finally, the concern that lurked in the government-speech analysis in Matal is that 
 

trademark registration is a regulatory activity. This meant that a holding that federal registration 

of a trademark converted the mark into government speech would implicate private speech in the 

many other contexts that involve an act of government registration.132 The Supreme Court 

expressed particular concern about the implications for copyright registration.133 

With respect to the Banner Program, Matal is easy to distinguish for purposes of the 
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government speech analysis. In contrast to the criteria for the examiners in Matal, principals under 
 

the Policy are tasked with using “their discretion in selecting and approving business partners that 

are consistent with the educational mission of the School Board, District and community values, 

and appropriateness to the age group represented at the school.”134 Affirmatively identifying a 

business as a “partner” on the school’s own property is obviously different from simply indicating 

that some regulatory function has been performed. And, while the Supreme Court noted in Matal 

that “[t]rademarks have not been used to convey a Government message,”135 the banners convey 

a governmental message of gratitude to sponsors of school programs.136 

Notably, Mr. Mech filed a motion with the Eleventh Circuit to recall the mandate in Mech, 
 

on the basis that Matal represented a significant enough change in the law that it called the decision 
 

into question. The Eleventh Circuit denied the motion, though without offering an analysis of 

Matal. Thus, Matal does not appear to undermine the outcome in Mech directly. 

Where Matal might give practitioners and courts pause in the future is in how it muddies 
 

the waters and thus makes litigation to continue clarifying the government speech doctrine seem 

necessary. After all, it was authored by the same Justice who dissented in Walker, and some of the 

analysis seems at odds. Take Justice Alito’s observation that, if federal registration of trademarks 

makes the marks government speech, then the government is “babbling prodigiously and 

incoherently. It is saying many unseemly things. It is expressing contradictory views. It is 

unashamedly endorsing a vast array of commercial products and services. And it is providing 

Delphic advice to the consuming public.”137 The same could have been said about the specialty 

license plates in Walker, where examples of Texas’s specialty license plates included a “Fight 
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Terrorism” plate called for by the legislature, a plate reading “Get it Sold with RE/MAX,” and a 

plate featuring the Florida Gators logo and the phrase “The Gator Nation.”138 

That “unashamedly endorsing” observation is potentially troublesome for something like 

the Banner Program where schools will recognize various different businesses or other community 

organizations. Some of these entities will be competitors in the marketplace, while others might 

not be the best—or even all that good—at what they do. The counter-argument for the Banner 

Program is that the governmental message is to express gratitude to all business partners, 

“regardless of the services or the quality of services that they provide.”139 This means that the 

School Board is not really asserting anything about the donors except that it is grateful for their 

donations, weakening the argument that the Board is contradicting itself based on who is being 

recognized. But this does give the plaintiff ammunition to argue that the close association implied 

by using a term such as “partner” is actually meaningless because it only shows that the entity 

donated money to the school, not that it has done anything else to earn its “partner” status. These 

arguments were unsuccessful in Mech, but they might be successful elsewhere. 

Other language in the opinion is also very strong and can be seized upon in future litigation. 

This includes the Court’s note that the government speech doctrine “is susceptible to dangerous 

misuse” and that “great caution” must be exercised when extending its government-speech 

precedents.140 The Court also noted that its decision in Walker “likely marks the outer bounds of 

the government-speech doctrine.”141 As Dr. Calvert summed it up, in Matal, “[b]eyond simply 
 

ruling against the PTO, the Court also signaled that the government-speech doctrine must be reeled 
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in.”142 Indeed, as the next case discussed illustrates, it may be the tone of caution from Matal that 
 

most influences how courts in the future will view reliance on the government speech doctrine. 
 

4. Wandering Dago, Inc. v. Destito (Second Circuit) 
 

Finally, the most recent decision discussed in this paper was handed down on January 3, 

2018, by the United States Court of Appeals for the Second Circuit.143 The decision involved a 

food truck operator that called itself Wandering Dago (“WD”). “Dago” is generally considered an 

ethnic slur and the food truck had a menu consisting of numerous items that similarly contained 

ethnic slurs.144 WD wanted to participate in the Summer Outdoor Lunch Program, a program 

operated by the New York State Office of General Services in Albany’s Empire State Plaza, in 

which food vendors were invited to come and sell food at lunch time during the summer. Empire 

State Plaza was owned and operated by the government. Government officials denied WD’s 

applications to participate in the lunch program because of its use of ethnic slurs in its branding, 

so WD sued alleging violations of its free speech rights, among other things. The government was 

successful at the district court level, but not in the Second Circuit, which found that the government 

could not rely on the government speech doctrine and, by denying the applications because of 

WD’s offensive branding, committed viewpoint discrimination.145 

The government argued that its denial of the application should be understood as a 

manifestation of its own speech, “a refusal to endorse ethnic slurs in a state-sponsored program.”146 

The Second Circuit was not persuaded, relying heavily on the reasoning in the Supreme Court’s 
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decision in Matal. The Second Circuit primarily cited Matal in the introduction of its government 
 

speech analysis: “The Matal Court unanimously underscored that it exercises ‘great caution before 
 

extending [its] government-speech precedents,’ citing the risk that ‘private speech could be passed 

off as government speech’ and ‘silence[d]’ by ‘simply affixing a government seal of approval.’”147 

The Second Circuit applied the factors from Summum and Walker, and the government went zero 

for three in the factor test. 
 

With respect to history and control, there was no record evidence of “a well-established 

history of [the government] controlling the names of Lunch Program vendors in order to tailor a 

government message.”148 Rather, the lunch program was fairly new, and the government’s history 

of screening applications for permits to use the Empire State Plaza did not appear different to the 

Second Circuit “from the role filled by any state or local government entity that decides whether 

to grant permits to use any public lands.”149 

The Second Circuit labored a bit more over the second factor, the public’s perception. In 

doing so, however, the court made clear that the access to government property was not enough to 

create government speech. Instead, the court concluded that there was no reason to think that the 

names of the vendors in the lunch program, any more than the names of any other organizations 

that receive permits to use government property for special events, would be “closely identified 

with the government ‘in the public mind.’”150 In other words, because the government property at 

issue was used not only for the summer lunch program, but also for various other kinds of events 

where no one would believe the government wholly endorsed all of the participants, the public 

would not perceive government endorsement of the vendors in the program. 
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Another part of the Second Circuit’s reasoning on the second factor is of particular 

importance when considering the opinion in comparison with Mech. The court found the lack of 

permanence of the food trucks on the government property to militate against finding in the 

government’s favor on the second factor. The court distinguished Summum, where the monuments 

placed on government property were permanent, and therefore the public would infer that the 

monument expressed a message endorsed by the government.151 By contrast, the food vendors’ 

participation and presence on the government property was only temporary.152 It is noteworthy 

that the court found the temporary presence of the food trucks to weigh against a finding of 

government speech, because the same could be (and was) argued about the banners at issue in 

Mech.153 It was not clear that permanence was an essential factor, because lack of permanence of 

the license plate designs was expressly not a barrier to finding of government speech in Walker.154 
 

But that case did not involve the government’s actual land. Thus, the Second Circuit’s reasoning 

was a signal that it found permanence to still be pertinent to the analysis when actual government 

land is involved,155 and it may well apply the same reasoning if confronted with something akin to 

the Banner Program. 

But it was not only access to government property that was at issue: the government also 

provided access to electricity and water, and promoted the lunch program on its closed-circuit 

television system, its social media platforms, and through a food critic’s blog.156  The court 
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observed that this additional assistance by the government lent support to the “assertion that WD’s 

participation would be perceived by the public as government speech.”157 Nevertheless, the Second 

Circuit found it “implausible” that the government, “by permitting WD’s full participation in the 

Lunch Program, would be viewed by the public as having adopted WD’s speech as its own.”158 

The court cited to the facts of Matal, analogizing the government’s role with respect to the lunch 

program to that of the PTO in registering trademarks: the government “did not ‘dream up’ or adopt 

WD’s branding, nor would a reasonable observer think it did so simply because of the incidental 

assistance that OGS provides to Lunch Program vendors.”159 

The court’s use of the term “adopt” is crucial. Yes, the program at issue was government- 

sponsored and took place on government property. Yes, the vendors were, or would at least appear 

to be, part of a select group allowed to participate, which might signal some governmental 

preference. But there was nothing that affirmatively, unambiguously signaled government 

adoption or endorsement of the vendors. 

An important fact not specifically mentioned in the court’s government speech analysis, 

but seemingly relevant, was that vendors were not allowed to refer to themselves as “sponsor,” 

“co-sponsor,” or with “other terms conferring status other than of a participant.”160 It is thus 

unclear how the Second Circuit might have viewed the case if each food truck contained a sign, 

for instance, identifying the vendor as a “Partner” with the government in the Summer Lunch 

Program. The court’s analysis strongly suggests, however, that the second factor of the government 

speech analysis requires either that the government actually convey its own message or adopt the 

message at issue in an unambiguous way. With respect to something like the Banner Program, that 
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would seem to mean affirmatively endorsing the entity being recognized. Of course, for the Banner 

Program, that was already the case. But for those school districts uncomfortable with the idea of 

affirmatively endorsing their donors and wondering if something less will suffice under the 

government speech analysis, the answer may well be no. 

IV. Conclusion 
 

This paper has discussed the problems that can confront a program under which schools 

recognize the donors or sponsors of school programs as “partners” on school property, when such 

a program is deemed government speech. The Establishment Clause problem is created by the 

endorsement that is seemingly necessary to make the recognitions government speech rather than 

private speech on government property. There is no clear answer to that problem. The Equal 

Protection “class-of-one” problem was presented to the School Board of Palm Beach County under 

the unique facts of the Mech case. This problem could potentially arise in the administration of 

any program like the Banner Program, however, whether deemed advertising or government 

speech. And the law governing such claims is again unsettled. Finally, the government speech 

doctrine is still evolving, and the most recent significant decisions on the subject have seen the 

doctrine scaled back, making it unclear whether these kinds of recognition programs will even be 

treated as government speech outside of the Eleventh Circuit. 
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