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Business Partner Recognition Banners 
as Government Speech

Overview
• The Happy/Fun Math Tutor: Business Partner Recognition Banners 

Are Government Speech

• The Church of Satan: The Establishment Clause Implications of 
Recognition Banners Being Government Speech

• The Happy/Fun Math Tutor Returns: Equal Protection Clause 
“Class-of-One” Claims for Excluded Business Partners?

• Trending Down: Significant Government Speech Decisions since 
The Happy/Fun Math Tutor
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The Happy/Fun Math Tutor
Business Partner Recognition Banners Are 
Government Speech

The Business Partner Recognition Program: Fence Banners
Schools can recognize entities that have donated funds to the school 
with a banner displayed on the school fence.
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The Banner Program Policy
The School Board formalized the Banner Program into a Policy in 2011 
with some key provisions explaining the purpose of the program and 
how it is to be administered.

The Banner Program: Pre-
Policy

Schools within the District 
began administering the 
banner program in 2008, 
without a formal School 
Board Policy.

This is an example of an 
application to have a 
banner under the pre-
policy program, from the 
Happy/Fun Math Tutor.
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The Happy/Fun Math 
Tutor’s “Unique” Resume

• He has a bachelor's degree from 
Michigan State University, a master's 
degree from Arizona State University, and 
is enrolled in a Ph.D. program at Florida 
Atlantic University.

• He has taught mathematics at Palm 
Beach State College and is certified to 
teach secondary math in Florida. 

• He is also a retired porn star. 
• He has performed in hundreds of 

pornographic films. 
• And he owns Dave Pounder Productions 

LLC, a company that formerly produced 
pornography. 

Banners for The Happy/Fun 
Math Tutor

These were displayed at 
three schools until parents 
discovered The Happy/Fun 
Math Tutor’s former 
profession and 
complained.

The banners were 
removed, and the 
Happy/Fun Math Tutor sued 
the School Board.
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The Happy/Fun Math Tutor’s Federal Lawsuit
• David Mech brought a lawsuit in federal court against the 

School Board.

• He primarily alleged that the removal of the banners violated his 
rights under the First Amendment.

• The district court rejected the First Amendment claim.

• For the district court, there was no First Amendment problem 
because the Board “removed the banners for a reason 
unrelated to [Mech’s] speech—the known association of 
[Mech’s] tutoring business with his adult media business.”

The Eleventh Circuit: Banners are 
Government Speech

• Mech appealed to the Eleventh Circuit, primarily renewing his 
First Amendment arguments.

• The Eleventh Circuit directed the parties to submit supplemental 
briefs about the impact of the Supreme Court’s 2015 decision in 
Walker v. Texas Division, Sons of Confederate Veterans, Inc., 135 
S. Ct. 2239 (U.S. 2015), a case finding designs on specialty license 
plates issued by the State of Texas were government speech.

• The Eleventh Circuit ultimately concluded that the banners were 
government speech.

• This meant that the Board’s actions with the banners were not 
subject to the Free Speech Clause of the First Amendment.
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Walker, 135 S. Ct. at 2248-
49, holding specialty 
license plates were 
government speech:

1) “[T]he history of license 
plates shows that, insofar 
as license plates have 
conveyed more than 
state names and vehicle 
identification numbers, 
they long have 
communicated messages 
from the States”;

2) Texas’s license plate 
designs “are often closely 
identified in the public 
mind with the State”; and 

3) Texas “maintains direct 
control over the messages 
conveyed on its specialty 
plates.” 

Summum, 555 U.S. at 470-
73, holding that permanent 
monuments in public parks 
are government speech:

1) “Governments have long 
used monuments to speak 
to the public”;

2) “Public parks are often 
closely identified in the 
public mind with the 
government unit that owns 
the land” and “persons who 
observe donated 
monuments routinely—and 
reasonably—interpret them 
as conveying some 
message on the property 
owner’s behalf”; and

3) Government “effectively 
controlled the messages 
sent by the monuments in 
the Park by exercising final 
approval authority over 
their selection.”
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Why the Banners Are Government Speech

Endorsement: observers reasonably believe 
government endorses message

• Hung on school property
• School’s initials and the “Partner in Excellence” phrase
• Conveyed message from school: “thank you” to sponsor/donor

Control: government controls message
• Schools control design, typeface, color
• Only allow business name, contact info., and logo, along with “thank you” 

message
• Principal has final approval authority

History: no historical evidence, but not dispositive

The Church of Satan
The Establishment Clause Implications of 
Recognition Banners Being Government 
Speech
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Government Speech 
and the Establishment Clause

“Constitutional and statutory provisions outside of the 
Free Speech Clause may limit government speech.”

Walker, 135 S. Ct. at 2246.

“[G]overnment speech must comport with the 
Establishment Clause.”

Summum, 555 U.S. at 468.

Banners for Houses of 
Worship

Once the banners had 
been recognized as 
government speech, 
advocates for the 
separation of church and 
state took issue with 
banners at schools in Boca 
Raton for houses of worship.

The advocates used two 
different approaches.
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“You can give the Devil 
too much or too little 
attention.”

C.S. Lewis

Proposed Banner for the Church of Satan
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“The Gospel of Satan or Silence”

“The Gospel of Satan or Silence”
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The Establishment Clause Problem
The “touchstone” for Establishment Clause analysis “is the principle that the First 
Amendment mandates governmental neutrality between religion and religion, 
and between religion and nonreligion.” 

McCreary Cty., Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 844, 860 (2005)

Commonly employed framework is the “endorsement” test: “Every government 
practice must be judged in its unique circumstances to determine whether it 
constitutes an endorsement or disapproval of religion.”

Lynch v. Donnelly, 465 U.S. 668, 694 (1984) (O’Connor, J., concurring)

“The government violates the endorsement test if a reasonable observer would 
think that the activity is a governmental endorsement of religion.”

Smith v. Jefferson Cty. Bd. of Sch. Comm’rs, 788 F.3d 580, 590 (6th Cir. 2015)

The Establishment Clause Problem
• The finding that banners were government speech also turned 

on an “endorsement” factor.

• The banners identify the places of worship as “Partners in 
Excellence” with the schools, are hung on school property, and 
there is no disclaimer.

• The court emphasized the “positive association” with the schools 
that the banners provide for the entities recognized.

• Thus, the simple argument is that what makes the banners 
government speech also makes them an Establishment Clause 
violation when the entity recognized is religious.



3/7/2018

12

“Like a good chess 
player, Satan is always 
trying to maneuver you 
into a position where you 
can save your castle 
only by losing your 
bishop.”

C.S. Lewis

The Happy/Fun Math Tutor 
Returns
Equal Protection Clause “Class-of-One” 
Claims for Excluded Business Partners?
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The next issue to arise 
was with how the School 
Board handled the 
complaints about the 
religious banners.

Mech’s counsel 
returned, referring to the 
first case as “Mech 1” 
(when there was no 
“Mech 2”) and arguing 
that the failure to 
immediately remove the 
worship banners meant 
that Mech had an equal 
protection “class-of-one” 
claim.

Equal Protection “Class-of-One”
“Our cases have recognized successful equal protection claims 
brought by a ‘class of one,’ where the plaintiff alleges that she has 
been intentionally treated differently from others similarly situated 
and that there is no rational basis for the difference in treatment.”

Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)

• The courts are split on whether a plaintiff must also prove animus 
or improper motive to prevail.

• The “similarly situated” and “no rational basis” components are 
difficult to prove.
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The School Board added an additional level of review to 
the banner-approval process in hopes of more 
consistency in what makes it on a fence.

Ensuring Consistent 
Enforcement of Policy 
Violations is a Challenge

“The fence screen may not 
contain any additional 
information or message, 
including but not limited to 
location, address, hours of 
operation, business 
partner’s slogan or 
announcement of a special 
offer or event promoted by 
the business partner.” 
Banner Policy, Paragraph 
3.e.
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Trending Down
Significant Government Speech 
Decisions since The Happy/Fun Math 
Tutor

Higher Society of Indiana 
v. Tippecanoe County, 
Indiana
858 F.3d 1113 (7th Cir. 
2017)
Rallies on courthouse steps not 
government speech.
No evidence government had 
used courthouse grounds to 
speak or used events conducted 
by private groups to convey a 
government message.
Government exercised no 
control over messages delivered 
by users of grounds.
“[R]easonable people would not 
attribute to the government the 
views expressed at protests and 
rallies on government property.”
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Gerlich v. Leath
861 F.3d 697 (8th Cir. 
2017)

Use of university trademark by 
student organization not 
government speech.

University allowed 
approximately 800 student 
groups to use trademark.

University had disclaimed that 
licensing trademarks to student 
groups communicated any 
message to the public by 
university.

Matal v. Tam
137 S. Ct. 1744 (U.S. 2017)

Content of trademarks registered 
by federal government not 
government speech.

Government does not “dream up” 
or edit marks.

Registration does not equate to 
approval of a mark.

No evidence that public associates 
contents of trademarks with federal 
government.

If federal registration of trademarks 
makes the marks government 
speech, then the government is 
“babbling prodigiously and 
incoherently. It is saying many 
unseemly things. It is expressing 
contradictory views. It is 
unashamedly endorsing a vast 
array of commercial products and 
services. And it is providing Delphic 
advice to the consuming public.”

Photo from: 
http://www.nationalmuseum.af.mil/Upcoming/Ph
otos/igphoto/2000982261/.
The appearance of U.S. Department of Defense (DoD) visual 
information does not imply or constitute DoD endorsement.
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Wandering Dago, Inc. v. 
Destito
879 F.3d 20 (2d Cir. 2018)
Branding of food truck 
participating in government-
sponsored summer lunch 
program on government property 
not government speech.

No evidence that government 
controlled branding of lunch 
vendors to tailor government 
message.

No evidence that government 
explicitly adopted food trucks’ 
branding.

No reason to think that simply 
being on government property 
meant public would associate 
food trucks with the government.

Food trucks only on government 
property temporarily.

Eagle Point Education 
Association v. Jackson 
County School District 
No. 9
--- F.3d ----, Case Nos. 15-
35704, 15-35972 (9th Cir. 
Jan. 26, 2018)

School district policies prohibiting 
picketing on district property and 
signs/banners without written 
approval of superintendent not 
justified as regulating government 
speech.
Policies adopted in anticipation of 
teachers’ strike.

“No reasonable observer would 
have misperceived the speech 
which the district sought to 
suppress—speech favoring the 
teachers’ side in the strike—as a 
position taken by the school district 
itself. The government speech 
doctrine does not authorize the 
government's suppression of 
contrary views. ”
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Discussion/Questions


