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“Process doesn’t matter, I came to learn, if 
kids aren’t learning.”

Not a Special Education Program, Melody 
Musgrove, July 21, 2014.
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On the NAEP, from 2009 to 2013, proficiency 
levels decreased for students with disabilities while 
they increased for non-disabled students, making 
the gap in proficiency larger between the two 
groups.  This was the case for fourth and eighth 
graders in math and reading.

U.S. Department of Education Letter to Chief State 
School Officer, May 21, 2014.

NAEP - 4TH GRADE READING

Identified as 
Student with 

Disability

Not Identified as 
Student with 

Disability

Year Jurisdiction Average 
Scale Score

Average Scale
Score

GAP

2013 National 184 227 43

2011 National 186 225 39

2009 National 190 224 34
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NAEP - READING GRADE 8

Identified as 
Student with 

Disability

Not Identified as 
Student with 

Disability

Year Jurisdiction Average Scale
Score

Average Scale 
Score

GAP

2013 National 232 272 40

2011 National 231 269 38

2009 National 230 267 37

NAEP – MATH GRADE 4

Identified as 
Student with 

Disability

Not Identified as 
Student with 

Disability

Year Jurisdiction Average Scale 
Score

Average Scale Score GAP

2013 National 218 245 27

2011 National 218 244 26

2009 National 221 242 24
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NAEP – MATH GRADE 8

Identified as 
Student with 

Disability

Not Identified as 
Student with 

Disability

Year Jurisdiction Average Scale 
Score

Average Scale 
Score

GAP

2013 National 249 289 40

2011 National 250 288 38

2009 National 249 287 38

RDA CORE PRINCIPLES INCLUDE:

• The RDA System Drives Improved Outcomes for All Children 
and Youth with Disabilities Regardless of Their Age, Disability, 
Race/Ethnicity, Language, Gender, Socioeconomic Status, or 
Location.

• The RDA System Ensures the Protection of the Individual 
Rights of Each Child or Youth with a Disability and Their 
Families, Regardless of His/Her Age, Disability, 
Race/Ethnicity, Language, Gender, Socioeconomic Status, or 
Location.

See OSEP, Results-Driven Accountability Core Principles.
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HOW RDA WORKS

Based upon the percentage scores in each 
Assessment Element, a numerical score 
between zero and two is given.  After 
applying an arithmetic formula, a percentage 
is assigned.

See generally, OSEP, How the Department 
Made Determinations 

HOW RDA WORKS

Each year, the percentage of students with 
disabilities who reach the basic or proficient 
level must increase in order to receive the 
comparable numeric score, thus increasing 
the “result” factor each year.

See generally, OSEP, How the Department 
Made Determinations 
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HOW RDA WORKS

The increasing “result” requirement required in 
order for States to receive a “Meets Requirements” 
determination by OSEP will require IEP teams to 
increase the academic achievement calculated by 
each annual IEP.  This is done with the ultimate 
goal to eliminate the achievement gap between 
students with disabilities and all other students.

See generally, OSEP, How the Department Made 
Determinations 

FAPE UNDER RDA
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ROWLEY REVISITED

The Court concluded that the FAPE requirement of 
the IDEA is “tolerably clear” considering the 
language of the IDEA coupled with its legislative 
history. 

Board of Education v. Rowley, 458 U.S. 175, 203 
(1982).

20 USC § 1401(9)

Free appropriate public education

The term “free appropriate public education” means 
special education and related services that – (A) have been 
provided at public expense, under public supervision and 
direction, and without charge; (B) meet the standards of the 
State educational agency; (C) include an appropriate 
preschool, elementary, or secondary school education in 
the State involved; and (D) are provided in conformity with 
the individualized education program required under 
section 1414(d) of this title.
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20 USC § 1401(26)

Related Services (A) In general

The term “related services” means transportation, 
and such developmental, corrective, and other supportive 
services (including speech-language pathology and 
audiology services, . . . services shall be for diagnostic and 
evaluation purposes only) as may be required to assist a 
child with a disability to benefit from special education, and 
includes the early identification and assessment of 
disabling conditions in children.  (Emphasis supplied).

458 U.S. at 200-1

Implicit in the congressional purpose of providing access to a "free 
appropriate public education" is the requirement that the education to which 
access is provided be sufficient to confer some educational benefit upon the 
handicapped child. It would do little good for Congress to spend millions of 
dollars in providing access to a public education only to have the 
handicapped child receive no benefit from that education. The statutory 
definition of "free appropriate public education," in addition to requiring that 
States provide each child with "specially designed instruction," expressly 
requires the provision of "such ... supportive services ... as may be required 
to assist a handicapped child to benefit from special education."  § 1401(17) 
(emphasis added). We therefore conclude that the "basic floor of 
opportunity" provided by the Act consists of access to specialized instruction 
and related services which are individually designed to provide educational 
benefit to the handicapped child.  (Emphasis supplied).
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458 U.S. at 191

This concern, stressed repeatedly throughout the legislative history, 
confirms the impression conveyed by the language of the statute:  

By passing the Act, Congress sought primarily to make public education 
available to handicapped children.  But in seeking to provide such access 
to public education, Congress did not impose upon the States any greater 
substantive educational standard than would be necessary to make such 
access meaningful.  Indeed, Congress expressly “recognize[d] that in 
many instances the process of providing special education and related 
services to handicapped children is not guaranteed to produce any 
particular outcome.”  S.Rep., at 11, Code Cong. & Admin.News 1975, p. 
1435.  Thus, the intent of the Act was more to open the door of public 
education to handicapped children on appropriate terms than to guarantee 
any particular level of education once inside.  (Emphasis supplied).

FAPE AND LRE

When that “mainstreaming” preference of the Act has been met and a 
child is being educated in the regular classrooms of a public school 
system, the system itself monitors the educational progress of the 
child.  Regular examinations are administered, grades are awarded, 
and yearly advancement to higher grade levels is permitted for those 
children who attain an adequate knowledge of the course material.  
The grading and advancement system thus constitutes an important 
factor in determining educational benefit.  Children who graduate from 
our public school systems are considered by our society to have been 
“educated” at least to the grade level they have completed, and access 
to an “education” for handicapped children is precisely what Congress 
sought to provide in the Act.  Id. at 203.
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Endrew F. v. Douglas County School District 
RE-1, 798 F.3d 1329 (10th Cir., 2015), see 
petition for cert. filed (U.S. 12/22/15), cert. 
granted September 29, 2016.

http://www.scotusblog.com/case-
files/cases/endrew-f-v-douglas-county-
school-district/

RDA and the Impact 

on IEP Teams
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RDA, FAPE and 

IEP DEVELOPMENT

IEP Components – Present Levels

1. Precisely identified present levels of 
performance and achievement;

2. Information provided by the parent;

3. The student’s response to prior 
interventions.
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IEP Components – Increased Precision

1. Are specific methodologies required or suggested?

2. Does the level of intensity or frequency require 
additional resources, e.g. added staff time?

3. How will supplementary aides and services, supports 
and related services be implemented to complement 
student achievement rather than inhibit it?

4. Is assistive technology necessary in order for 
students to meet the annual goal and move toward 
grade level achievement?

RDA, FAPE and LRE

Accordingly, a determination by the school district that a handicapped 
child will make academic progress more quickly in a self-contained 
special education environment may not justify educating the child in 
that environment if the child would receive considerable non-academic 
benefit, such as language and role modeling, from association with his 
or her nonhandicapped peers.  If, however, the school board 
determines that the handicapped child will make significantly more 
progress in a self-contained·special education environment and that 
education in a regular classroom may cause the child to fall behind his 
or her handicapped peers who are being educated in the self-
contained environment, mainstreaming may not be appropriate. 

Greer v. Rome City Bd of Educ., 950 F.2d 688 (11th Cir. 1991).
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RDA, FAPE and ESD

The Act’s presumption in favor of ‘mainstreaming’ 
handicapped children whenever possible does not imply any 
presumption in favor of the generally-administered length of 
programming.  Certainly a state cannot restrict its 
consideration of handicapped children’s needs for 
lengthened periods of instruction by presuming that a 
‘normal’ schedule is adequate.”

Christopher M., by Next Fried Laveta MaC., v. Corpus Christi 
Indep. Sch. Dist. & Mary Grett Mem’l Sch., 933 F.2d 1285 
(5th Cir., 1991).

RDA, FAPE and ESY

1. Past regression and the exact time of past regression;

2. Rate of progress and recovery rate;

3. Vocational needs;

4. Availability of alternative resources;

5. Behavioral and physical problems;

6. Ability to interact with nondisabled children;

7. Whether ESY is an extraordinary service given the child’s needs 
(but do not base determination solely on disability category);

8. Educational structure at home; and

9. Specific areas of curriculum needing attention.

Johnson v. Independent Sch. Dist. No. 4, 17 IDELR 170 (10th Cir., 
1990).
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CONCLUSION


