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I. Introduction 
 
 In the spring of 2014, the United States Department of Education formally announced a 
shift in the manner in which states and Local Education Agencies (LEAs) would be monitored 
and held accountable under the Individuals with Disabilities Education Act (IDEA).  This shift 
would place a greater emphasis on student outcomes as compared to procedural compliance.  
Improving the educational results of children with disabilities is viewed by the Office of Special 
Education Programs (OSEP) as necessary to ensure their equality of opportunity. 
 
 This revised accountability system, designed to ensure that students with disabilities 
receive a high quality of education, is known as Results-Driven Accountability (RDA).  It 
comes at a time when math and reading scores for fourth and eighth graders reached a new high 
on the National Assessment of Educational Progress (NAEP), while at the same time having 
proficiency levels decrease for students with disabilities, making the gap in proficiency larger 
between the two groups.  According to OSEP, the overwhelming majority of students with 
disabilities as defined by the IDEA do not have cognitive impairments which limit their ability 
to learn grade level content.  Thus, the RDA initiative is designed to improve outcomes of 
students with disabilities by assisting states and LEAs in implementing evidence based practices 
that improve outcome for students. 
 
 The legal implications for states and LEAs which flow from the RDA initiative are 
likely not to be limited to the monitoring process.  Rather, the impact is most likely to be 
greatest at the Individual Education Program (IEP) Team level as it develops a free appropriate 
public education (FAPE) through the use of special education and related services in the least 
restrictive environment (LRE).  Directly or indirectly, RDA may also have a great impact on the 
Rowley1 FAPE Standard as it is interpreted by hearing officers and the courts, including 
possibly the U.S. Supreme Court. 
 
II. Results Driven Accountability:  What it Means. 
 
 Beginning in 2012, OSEP began a perceivable shift towards improving educational 
outcomes for students with disabilities.  After being formally announced on May 21, 20142, 
OSEP shifted from its previous accountability system which placed a heavy emphasis on 
compliance to one which focuses on educational results and functional outcomes.  The core 
principles of RDA were stated by OSEP as follows: 
                                                 
1 Board of Education v. Rowley, 458 U.S. 176 (1982). 
2 Dear Colleague Letter, May 21, 2014. 
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 OSEP is Developing the RDA System in Partnership with Stakeholders. 

 The RDA System is Transparent and Understandable to States and the General 
Public, Especially Individuals with Disabilities and Their Families. 

 The RDA System Drives Improved Outcomes for All Children and Youth with 
Disabilities Regardless of Their Age, Disability, Race/Ethnicity, Language, 
Gender, Socioeconomic Status, or Location. 

 The RDA System Ensures the Protection of the Individual Rights of Each Child 
or Youth with a Disability and Their Families, Regardless of His/Her Age, 
Disability, Race/Ethnicity, Language, Gender, Socioeconomic Status, or Location. 

 The RDA System Provides Differentiated Incentives, Supports, and Interventions 
Based on Each State’s Unique Strengths, Progress, Challenges, and Needs. 

 The RDA System Encourages States to Direct Their Resources to Where They 
Can Have the Greatest Positive Impact on Outcomes and the Protection of 
Individual Rights for All Children and Youth with Disabilities, and Minimizes 
State Burden and Duplication of Effort. 

 The RDA System is Responsive to the Needs and Expectations of the Ultimate 
Consumers (i.e., Children and Youth with Disabilities and Their Families) as They 
Identify Them.3 

Its ultimate goal is to fulfill the ideals of the IDEA, namely:  equality of opportunity, full 
participation, independent living, and economic self-sufficiency for students with disabilities. 
 
 Beginning in 2014, states were required to draft a State Systemic Improvement Plan 
(SSIP).  This state multi-year plan describes how it will improve outcomes for children with 
disabilities.  Each state’s SSIP is to be implemented in three phases: 
 

 Phase 1:  The analysis phase will select the area to be improved and identify the 
causes contributing to low performance.  The plan will also identify the 
measurable result to be improved.  This plan, due by 2015, also required an 
infrastructure analysis, identification of improvement strategies, and a theory of 
action. 

 
 Phase 2:  In 2016, these components of the SSIP are due:  identification of 

infrastructure improvements; activities and timelines to support LEA programs; 
methods to evaluate SSIP implementation. 

 

                                                 
3 See OSEP, Results-Driven Accountability Core Principles. 
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 Phase 3:  In 2017, the SSIP continues to be implemented and evaluated to 
determine measurable results.  Based upon this data, the state may revise its 
SSIP.4 

 
As OSEP continues to monitor state procedural compliance, there will now be a focus 

on improving measurable results for children with disabilities. 
 
 East state’s SSIP contains monitoring priorities and indicators relating to their State 
Identified Measurable Results (SIMR).  According to OSEP, the majority of states have chosen 
to focus on assessment data aligned to reading/language arts or math proficiency, although a 
number of states are targeting their graduation rate.  Within each indicator are Assessment 
Elements.  For reading, these would include: 
 
2016 Part B Results-Driven Accountability Matrix: 
 

 Percentage of 4th Grade Children with Disabilities Participating in Regular 
Statewide Assessments 

 Percentage of 8th Grade Children with Disabilities Participating in Regular 
Statewide Assessments 

 Percentage of 4th Grade Children with Disabilities Scoring at Basic or Above on 
the National Assessment of Educational Progress (NAEP) 

 Percentage of 4th Grade Children with Disabilities Included in Testing on the 
National Assessment of Educational Progress 

 Percentage of 8th Grade Children with Disabilities Scoring at Basic or Above on 
the National Assessment of Educational Progress 

 Percentage of 8th Grade Children with Disabilities Included in Testing on the 
National Assessment of Educational Progress 

 
Based upon the percentage scores in each Assessment Element, a numerical score 

between zero and two is given.  After applying an arithmetic formula, a percentage is assigned.  
Each year, the percentage of students with disabilities who reach the basic or proficient level 
must increase in order to receive the comparable numeric score, thus increasing the “result” 
factor each year.5 
 
 Finally, this percentage is used to develop a Compliance Matrix.  An Annual 
Determination on a state-specific basis is assigned within the following range: 
 

                                                 
4 See generally, How the Department Made Determinations 
5 Id. 
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How The Department Made Determinations Under Section 616(D) of the 
Individuals with Disabilities Education Act in 2016:  Part B, p. 10. 
 
Meets Requirements A State’s 2016 RDA Determination is Meets 

Requirements if the RDA Percentage is at least 
80%, unless the Department has imposed Special 
Conditions on the State’s last three (FFYs 2013, 
2014, and 2015) IDEA Part B grant awards, and 
those Special Conditions are in effect at the time of 
the 2016 determination. 

 
Needs Assistance  A State’s 2016 RDA Determination is Needs 

Assistance if the RDA Percentage is at least 60% 
but less than 80%. A State would also be Needs 
Assistance if its RDA Determination percentage is 
80% or above, but the Department has imposed 
Special Conditions on the State’s last three 
(FFYs 2013, 2014, and 2015) IDEA Part B grant 
awards, and those Special Conditions are in effect 
at the time of the 2016 determination.  

 
Needs Intervention  A State’s 2016 RDA Determination is Needs 

Intervention if the RDA Percentage is less than 
60%.  

 
Needs Substantial  
Intervention  The Department did not make a determination of 

Needs Substantial Intervention for any State 
in 2016.6  

 
 Obviously, a key component in whether or not states meet the requirements and 
purposes of the IDEA is based upon the RDA Matrix.  This in turn is based, in part, upon the 
achievement of students with disabilities on regular statewide assessments and the NAEP.  And, 
finally, the level or achievement of students with disabilities on these assessments is based 
upon, among other factors, the special education and related services provided by a student’s 
IEP.  The increasing “result” requirement required in order for States to receive a “Meets 
Requirements” determination by OSEP will require IEP teams to increase the academic 
achievement calculated by each annual IEP.  This is done with the ultimate goal to eliminate the 
achievement gap between students with disabilities and all other students.7 
 
 

                                                 
6 Id. 
7 See Dear Colleague Letter, May 21, 2014. 



 

5 

III. The Impact of RDA on Rowley. 
 
 In Board of Education v. Rowley, 458 U.S. 176 (1982), the United States Supreme Court 
painstakingly gleaned from the IDEA the definition of what constitutes FAPE for a particular 
student’s IEP.  In essence, the Court stated that the IDEA requires that an IEP provide 
personalized instruction with sufficient support services to permit the child to benefit 
educationally from that instruction.  Id. at 203. 
 
 If the particular student is being educated in the regular education classroom, the 
personalized instruction should be reasonably calculated to enable the child to achieve passing 
marks and advance from grade to grade.  Id. at 203.  The Court concluded that the FAPE 
requirement of the IDEA is “tolerably clear” considering the language of the IDEA coupled with 
its legislative history.  Id. at 203. 
 
 The Court relied upon a combination of two definitional sections of the IDEA in piecing 
together the substantive definition of FAPE.  First, the definition of FAPE, itself, was reviewed 
and found to be more cryptic than comprehensive.  Id. at 188.  This definition provides: 
 

 Free appropriate public education 
The term “free appropriate public education” means special education 

and related services that – (A) have been provided at public expense, under 
public supervision and direction, and without charge; (B) meet the standards of 
the State educational agency; (C) include an appropriate preschool, elementary, 
or secondary school education in the State involved; and (D) are provided in 
conformity with the individualized education program required under section 
1414(d) of this title. 

 
20 USC § 1401(a)(9).  Although the Court noted the absence of any substantive standard 
prescribing the level of education to be accorded to students with disabilities, it ultimately 
turned to the definition at language of related services for the catalyst which operationalized the 
IDEA with the legislative history: 
 

 Related Services (A) In general 
 The term “related services” means transportation, and such 
developmental, corrective, and other supportive services (including speech-
language pathology and audiology 
services, interpreting services, psychological services, physical and occupational 
therapy, recreation, including therapeutic recreation, social work services, school 
nurse services designed to enable a child with a disability to receive a free 
appropriate public education as described in the individualized education 
program of the child, counseling services, including rehabilitation counseling, 
orientation and mobility services, and medical services, except that such medical 
services shall be for diagnostic and evaluation purposes only) as may be required 
to assist a child with a disability to benefit from special education, and includes 
the early identification and assessment of disabling conditions in children.  
(Emphasis supplied). 
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20 USC § 1401(a)(26).  Indeed, the Court combines these two definitions into the substantive 
standard which had seemingly eluded Congress.  458 U.S. at 189. 
 
 Unfortunately, as clear as the Court thought Congress was in defining the standard, its 
enunciation by the Court left it open to some interpretation as lower courts began to apply it.  
The varying interpretation of the standard was a result of the Court’s own language as well as 
the inherent difficulty given the individualized nature of its application. 
 
 At the outset, the Court in Rowley explained that standard as follows: 
 

 Implicit in the congressional purpose of providing access to a "free 
appropriate public education" is the requirement that the education to which 
access is provided be sufficient to confer some educational benefit upon the 
handicapped child. It would do little good for Congress to spend millions of 
dollars in providing access to a public education only to have the handicapped 
child receive no benefit from that education. The statutory definition of "free 
appropriate public education," in addition to requiring that States provide each 
child with "specially designed instruction," expressly requires the provision of 
"such ... supportive services ... as may be required to assist a handicapped child 
to benefit from special education."  § 1401(17) (emphasis added). We therefore 
conclude that the "basic floor of opportunity" provided by the Act consists of 
access to specialized instruction and related services which are individually 
designed to provide educational benefit to the handicapped child.  (Emphasis 
supplied). 

 
458 U.S. at 200-01.  The express language seems to require that FAPE consists of 
services which confer some education benefit upon the student with a disability.  Yet, 
only pages earlier in the Rowley opinion, the Court used a different, and some say more 
rigorous adjective to describe the level of education benefit required by the IDEA: 
 

This concern, stressed repeatedly throughout the legislative history, 
confirms the impression conveyed by the language of the statute:  By passing the 
Act, Congress sought primarily to make public education available to 
handicapped children.  But in seeking to provide such access to public education, 
Congress did not impose upon the States any greater substantive educational 
standard than would be necessary to make such access meaningful.  Indeed, 
Congress expressly “recognize[d] that in many instances the process of providing 
special education and related services to handicapped children is not guaranteed 
to produce any particular outcome.”  S. Rep., at 11, U.S. Code Cong. & Admin. 
News 1975, p. 1435.  Thus, the intent of the Act was more to open the door of 
public education to handicapped children on appropriate terms than to guarantee 
any particular level of education once inside.  (Emphasis supplied). 

 
458 U.S. at 191.  Courts have variously described the Rowley standard as requiring “some” or a 
“meaningful” educational benefit.  It is unclear whether or not “meaningful” and “some” 
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education benefit constitute substantially different standards.  There are other variants of the so 
called Rowley standard.  See, e.g., D.S. v. Bayonne Bd. of Educ., 602 F.3d 553 (3d Cir. 2010) 
(“meaningful educational benefit”); J.L. v. Mercer Island Sch. Dist., 592 F.3d 938 (9th Cir. 
2010) (“some education benefit”).  See also D.B. v. Esposito, 675 F.3d 26, 34-35 (1st Cir. 
2012); P. ex rel. Mr. and Mrs. P. v. Newington Bd. of Educ., 546 F.3d 111, 119 (2d Cir. 2008); 
O.S. v. Fairfax Cnty. Sch. Bd., 804 F.3d 354, 359 (4th Cir. 2015); Cypress-Fairbanks Indep. 
Sch. Dist. v. Michael F., 118 F.3d 245, 248 (5th Cir. 1997); and Alex R. v. Forrestville Valley 
Cmty. Unit Sch. Dist., 375 F.3d 603, 615 (7th Cir. 2004). 
 
 Strikingly for this discussion, the Court specifically seemed to reject an individual 
guarantee or commitment to any particular level of education.  In the case of a student who is 
being mainstreamed, the Court established the following education result, so to speak: 
 

When that “mainstreaming” preference of the Act has been met and a child is 
being educated in the regular classrooms of a public school system, the system 
itself monitors the educational progress of the child.  Regular examinations are 
administered, grades are awarded, and yearly advancement to higher grade levels 
is permitted for those children who attain an adequate knowledge of the course 
material.  The grading and advancement system thus constitutes an important 
factor in determining educational benefit.  Children who graduate from our 
public school systems are considered by our society to have been “educated” at 
least to the grade level they have completed, and access to an “education” for 
handicapped children is precisely what Congress sought to provide in the Act. 

 
458 U.S. at 203. 

Whether this language affirms at least conceptually and practically, the basis for RDA 
may soon be considered by the Court.  The degree to which OSEP’s monitoring function, which 
now includes an aggregate requirement for improved outcomes for children with disabilities, 
changes the FAPE requirement for States and LEAs is front and center in a case which is being 
considered for review by the Court. 
 
 The Court is currently considering whether or not to hear the case of Endrew F. v. 
Douglas County Sch. Dist. RE-1, 798 F.3d 1329 (10th Cir. 2015), petition for cert. filed (U.S. 
12/22/15).  This case seems to have all of the elements necessary for the Court to intervene.  In 
addition to the apparent diversity in the definition of FAPE among the circuits listed above, 
there have been changes to the IDEA since Rowley which include the 1997 IDEA 
Reauthorization which modified aspects of IEPs in 20 U.S.C. § 1400 (d)(1)(A) and (c)5)(H) and 
§ 1414(d)(B)(v) and the 2004 Reauthorization.  Related federal statutory enactments included 
Goals 2000:  Educate America Act, 20 U.S.C. § 5801 et seq., and the No Child Left Behind Act, 
20 U.S.C. § 6301 et seq..  The parents also specifically call the Court’s attention to the May 21, 
2014, Dear Colleague Letter, which explains the IDEA’s high quality academic standards, 
requirements and initiative.8  Significantly, the Court has invited the Justice Department’s 
Solicitor General to file a brief.  The possible revisiting of Rowley comes at a time when, 

                                                 
8   U.S. Dep’t of Educ., Dear Colleague Letter:  Clarification of FAPE and Alignment with State Academic Standards. 
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perhaps, the language of Rowley has become archaic in relation to educational practice and 
policy.9 
 
IV. The Impact of RDA on IEP Teams. 
 
 As discussed in Section III above, the Rowley standard, by definition, has to be applied 
on a student by student basis.  It is without question that courts following Rowley set a standard 
of substance depending upon the student’s level of disability.  For example: 
 

The district court did not err in discounting James' promotions in light of 
the school's policy for social promotion and James' test scores and independent 
evaluations. Nor was the district court compelled by a showing of minimal 
improvement on some test results to rule that the school had given James a 
FAPE. Rowley recognized that a FAPE must be tailored to the individual child's 
capabilities and that while one might demand only minimal results in the case of 
the most severely handicapped children, such results would be insufficient in the 
case of other children. Clearly, Congress did not intend that a school system 
could discharge its duty under the EAHCA by providing a program that produces 
some minimal academic advancement, no matter how trivial. We do not believe 
that the district court committed error in determining from the tests taken as a 
whole and the independent evaluations pronouncing James 'functionally illiterate' 
and 'untestable' that the Vance County schools had failed to provide James with 
a FAPE before January 1982. 

 
Hall v. Vance County Bd. of Educ., 774 F.2d 629 (4th Cir. 1985).  See also Ridgewood 
Bd. of Educ. v. N.E., 30 IDELR 41 (3rd Cir. 1999); Polk v. Central Susquehanna Intermed. 
Unit 16, 853 F.2d 171 (3rd Cir. 1988); and M C. v. Central Regional Sch. Dist., 81 F.3d 
389 (3rd Cir. 1996). 

 
 Yet, the courts often rejected setting a standard based upon a comparison to age 
appropriate, nondisabled peers: 
 

Caius claimed that a child's percentile scores were the best measure of 
academic performance, while HISD argued that passing marks and advancement 
from grade to grade were sufficient indicia to satisfy the IDEA.  And on this 
dispute the district court is correct that a disabled child's development should be 
measured not by his relation to the rest of the class, but rather with respect to the 
individual student, as declining percentile scores do not necessarily represent a 
lack of educational benefit, but only a child's inability to maintain the same level 
of academic progress achieved by his non-disabled peers.  As with the argument 
in Rowley that an IEP must maximize a child's potential, the argument that Caius 

                                                 
9   8 percent of 12th-grade public school students with IEPs reached what is considered a “proficient” level of ability in reading, and only 3 

percent reached that level in math.   

    In contrast, 38 percent of 12th-grade public school students without IEPs reached the proficient level in reading, and 25 percent did so in math. 
See National Assessment Governing Board. 

    The scores would likely have been lower if not for the fact that 19 percent of students with disabilities did not take the reading test, as were 17 
percent of students with disabilities in math.  See National Center for Education Statistics. 
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should not experience declining percentile scores may be an unrealistic goal, and 
it is a goal not mandated by the IDEA. 
 

Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341 (5th Cir. 2000). See also Bd. of 
Educ. of Arlington Heights Sch. Dist. No. 25 v. Illinois State Bd. of Educ., 35 IDELR 6 
(N.D. Ill. 2001). 

 
 And, the courts often adopted a standard, at least, in the aggregate would likely not have 
met the RDA threshold if implemented in the wholesale.   
 

 
For the AISD’s part, this Court finds that they did make a free appropriate 

public education ‘available’ to Robert, which is all that they  are required to do 
under the IDEA.  See 20 U.S.C. § 1412(a)(l (A).  Schools are not required to force 
or motivate students to take advantage of the education they offer - this is the 
parents’ role.  Schools are also not required to spoonfeed students or to 
maximize their potential.  They simply must offer a program that is reasonably 
calculated to confer an educational benefit upon the student. 
 

Failing classes is not by itself sufficient evidence that an 
educational benefit is not being conferred upon the student. For 
example, if a student demonstrates an adequate grasp of the class 
material on a test, but fails the class due to failure to perform any 
of the assignments, one would be hard-pressed to say that the 
failure to turn in assignments evidences a lack of educational 
benefit. 

 
AISD clearly fulfilled this responsibility in Robert's case as evidenced by, inter 
alia, Robert’s achieving academic distinction on his sophomore year TAAS test. 

Austin lndep. Sch. Dist. v. Robert M., 168 F. Supp. 2d 635, 34 IDELR 182 (W.D. Tex. 
2001).  See also, Protano v. Valley Central Sch. Dist., 34 IDELR 90 (S.D.N.Y. 2001); and 
In the Matter of a Child with Disabilities, 19 IDELR 448 (SEA Vt. 1992). 
 
 Thus, absent a revolutionary advance in educational methodology, what might be the 
qualitative and quantitative pressures on IEP teams to protect the individual rights to improved 
educational outcomes?10 
 
 In advising LEAs as to the obligation on an individual basis to meet the aggregate, 
systemic RDA requirements, several areas require review.  Suffice it to say, the evaluation 
process takes on greater significance so that the IEP team can develop goals and services based 
upon relevant factors, including, for example: 
 

1. Precisely identified present levels of performance and achievement; 

                                                 
10 See Office of Special Education Programs’ (OSEP) Vision for Results-Driven Accountability (RDA).  Office of Special Education Programs 

(OSEP)  
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2. Information provided by the parent; 
3. The student’s response to prior interventions. 

 
Additionally, the IEP team should be cognizant of: 
 

1. Behavior and attention factors that may be a part of goal-setting and/or the 
special factors section of the IEP; 

2. Special Education Services with appropriate specificity regarding, for example, 
reading deficits or math deficits identified in the evaluation state.  These would 
include: 
 Are specific methodologies required or suggested? 
 Does the level of intensity or frequency require additional resources, e.g. 

added staff time? 
 How will supplementary aids and services, supports and related services 

be implemented to complement student achievement rather than inhibit 
it? 

 Is assistive technology necessary in order for students to meet the annual 
goal and move toward grade level achievement?11 

 
Yet, these are simply an attempt to become more attentive and precise in tailoring the 

goals and services to assist in reaching the results required.  It is a melding of the procedural to 
the substantive.  The gains provided by this greater precision may not be sufficient to reach the 
RDA goal in the aggregate nor on an individual basis.  What else requires possible innovation 
or the rethinking of legal baselines? 

 
After FAPE, the concept and acronym known as Least Restrictive Environment or LRE 

is the next most fundamental IDEA principle.  Here is the traditional analysis considered by an 
IEP or placement team when analyzing the trade-offs between integrated and segregated 
environments along the continuum: 
 

First, the school district may compare the educational benefits that the 
handicapped child will receive in a regular classroom, supplemented by 
appropriate aids and services, with the benefits he or she will receive in a self-
contained special education environment.  We caution, however, that “academic 
achievement is not the only purpose of mainstreaming.  Integrating a 
handicapped child into a non-handicapped environment may be beneficial in and 
of itself.”  Accordingly, a determination by the school district that a handicapped 
child will make academic progress more quickly in a self-contained special 
education environment may not justify educating the child in that environment if 
the child would receive considerable non-academic benefit, such as language and 
role modeling, from association with his or her non-handicapped peers.  If, 
however, the school board determines that the handicapped child will make 
significantly more progress in a self-contained·special education environment 
and that education in a regular classroom may cause the child to fall behind his 

                                                 
11  See, e.g., Wisconsin’s Results Driven: Accountability Procedural Compliance Self-Assessment, Draft of October 21, 2014, Attachment A. 
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or her handicapped peers who are being educated in the self-contained 
environment, mainstreaming may not be appropriate.  In such a case, 
mainstreaming may actually be detrimental to the child and, therefore, would not 
provide the child with a free appropriate public education as mandated by the Act. 

 
Greer v. Rome City Bd. of Educ., 950 F.2d 688 (11th Cir. 1991). 
 
 Does the balance of factors shift under the imposition of RDA so that the academic 
benefits associated with the more segregated environment become more significant.  If so, does 
this create a troublesome legal dilemma or has educational methodology advanced so as to 
make this a meaningless or less significant factor?  Perhaps a higher level of achievement is 
gained by adding meaningful services in other ways. 
 
 Extending the school day or school year in order to increase achievement has heretofore 
only been required where the Rowley standard cannot be met during the typical day and year.  
Yet, raising the FAPE bar could lower the bar for students with disabilities to qualify.  Take this 
early analysis of Extended Day Services: 
 

“Moreover, to presume that every child’s school day should be of uniform length 
is at odds with the conception of individually tailored education embodied in 
EHA.  The Act’s presumption in favor of ‘mainstreaming’ handicapped children 
whenever possible does not imply any presumption in favor of the generally-
administered length of programming.  Certainly a state cannot restrict its 
consideration of handicapped children’s needs for lengthened periods of 
instruction by presuming that a ‘normal’ schedule is adequate.” 

 
Christopher M., by Next Fried Laveta MaC., v. Corpus Christi Indep. Sch. Dist. & Mary Grett 
Mem’l Sch., 933 F.2d 1285 (5th Cir.1991).  The same analysis could be applied to the 
traditional extended school year (ESY) analysis. 
 
In Johnson v. Independent Sch. Dist. No. 4, 17 IDELR 170 (10th Cir. 1990), the court provided 
the basis of a number of criteria IEP teams should consider in-whether or not ESY is required, 
including: 
 

1. Past regression and the exact time of past regression; 
2. Rate of progress and recovery rate; 
3. Vocational needs; 
4. Availability of alternative resources; 
5. Behavioral and physical problems; 
6. Ability to interact with nondisabled children; 
7. Whether ESY is an extraordinary service given the child’s needs (but do not base 

determination solely on disability category); 
8. Educational structure at home; and 
9. Specific areas of curriculum needing attention. 
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Thus, the basic floor which may qualify students for such extraordinary services may have been 
lowered as RDA raises achievement levels required in order to meet FAPE requirements. 
 
 Finally, the level and intensity of services provided by the IEP are implicated.  In a State 
that has chosen reading/language as their SIMR in their SSIP, the IEP components given special 
attention might include: 
 

 The LEA conducted an IEP team meeting to develop or review and revise the IEP 
that included a regular education teacher of the student.  34 CFR § 300.321(a). 

 The statement of present level of academic achievement and functional 
performance includes a description of how the student’s disability affects the 
student’s involvement in the general education curriculum and progress toward 
grade level reading proficiency, or for preschool children, participation in age 
appropriate pre-literacy activities.  34 CFR § 300.320(a)(1); 71 Fed. Reg. 46662 
(Aug. 14, 2006). 

 The IEP team must, in the case of a student whose behavior impedes his or her 
learning or that of others, consider the use of positive behavioral interventions 
and supports and other strategies to address that behavior.  34 CFR 
§ 324(a)(2)(i). 

 The IEP team must consider whether the student needs assistive technology 
devices and services.  34 CFR § 300.324(a)(2)(v). 

 The IEP includes one or more goals designed to meet the student’s disability-
related needs to enable the student to be involved in the general education 
curriculum and progress toward grade-level reading proficiency, or for preschool 
children, to participate in age appropriate pre-literacy activities.  34 CFR 
§ 300.320(a)(2). 

 Each annual goal designed to meet the student’s disability-related needs to 
enable the student to be involved in the general education curriculum and 
progress toward grade-level reading proficiency, or for preschool children, to 
participate in age appropriate pre-literacy activities, is based on the student’s 
present level of performance.  34 CFR § 300.320(a)(2); 71 Fed. Reg. 46662 
(Aug. 14, 2006). 

 Each annual goal designed to meet the student’s disability-related needs to 
enable the student to be involved in the general education curriculum and 
progress toward grade-level reading proficiency, or for preschool children, to 
participate in age appropriate pre-literacy activities includes a statement of how 
the student’s progress toward achieving the goal will be measured.  34 CFR 
§ 300.320(a)(3)(i); 71 Fed. Reg. 46662 (Aug. 14, 2006). 

 The IEP must include special education services and/or supports to address the 
disability related reading needs of the student.  34 CFR § 300.320(a)(4). 
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 The statement of special education services designed to address reading must 
include anticipated frequency, including the amount.  34 CFR § 300.320(a)(4); 
§ 300.320(a)(7). 

 The statement of related services must include anticipated frequency, including 
the amount.  34 CFR § 300.320(a)(4), § 300.320(a)(7). 

 The statement of supplementary aids and services designed to address reading 
must be stated in a manner appropriate to the service and must include 
anticipated frequency, including the amount.  34 CFR § 300.320(a)(4), 
§ 300.320(a)(7). 

 The statement of program modifications and supports for school personnel must 
include anticipated frequency, including the amount.  34 CFR § 300.320(a)(4), 
§ 300.320(a)(7).12 

 In addition, care must be taken to monitor the IEP and reconvene as appropriate given: 
 

 Any lack of expected progress toward the annual goals and in the general 
education curriculum, if appropriate; 

 The results of any reevaluation; 
 Information about the student provided to or by the parents; 
 The student’s anticipated needs or other matters. 

 
34 CFR § 300.324(b).  In order to increase achievement levels, IEP teams will need to monitor 
the educational progress being made by each student so that any unexpected lapses in progress 
can be efficiently and effectively addressed. 
 

This analysis is designed to demonstrate the procedural touch-points implicated by RDA 
in the area of reading achievement.  The same analysis would be required as RDA components 
are broadened. 
 
V. Conclusion. 
 
 In the years since Rowley, LEAs through their IEP teams have attempted to provide 
FAPE in accordance with the procedures of the IDEA.  A case-by-case analysis was undertaken 
so that services provided by the IEP permitted the student to attain an adequate knowledge of 
the course material and a level of educational benefit.  OSEP monitored the States primarily 
through a system which was process, not performance, centered. 
 
 The implementation of the RDA accountability system of monitoring places education 
results and functional outcomes front and center.  A belief that all students with disabilities 
possess a fundamental right to equal educational opportunity underpins the RDA analysis and 
initiative. 

                                                 
12    See as an example, Wisconsin’s Results Driven: Accountability Procedural Compliance Self-Assessment, Draft of October 21, 2014, 

Attachment A. 
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 For RDA to have effect, the day-to-day work of IEP teams will have to focus on whether 
or not measurable student achievement is being predicted for a particular student.  The lessening 
and elimination of the achievement gap of students with disabilities as compared to all students 
in the aggregate will directly affect IEP team decision-making.  Ultimately, the Rowley standard 
will have to be refocused on the realities of contemporary educational needs and goals.  
Whether Endrew F. is the vehicle for such a review remains to be seen.  However, OSEP’s 
RDA Monitoring authority will compel LEAs and their IEP teams to integrate the new 
aggregate requirements to eliminate the achievement gaps.  Of this, there is little question.
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