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Collaborative Consideration for  
In-house, State Association and Retained Legal Counsel  

Julie Miller, Jessica Sherrill, Stephanie Mather, Rooney Virgin, Kim Bishop and Brandon Carey 

When Multiple Attorneys Are Involved: Collaboration or Conflict? 

On occasion, the administration of a school district or members of a school board will 
require legal assistance.  There are typically three different “hats” that can be worn by attorneys 
working with school districts: (1) state association legal counsel, (2) retained legal counsel, and 
(3) in-house legal counsel.  When an issue arises, the various members of the board of education, 
school administrators, or school employees may through a series of conversations and 
communications involve the state association’s legal staff, the school district’s in-house legal 
counsel, and an outside law firm.  Adding all of these lawyers to the discussion of an issue 
creates an opportunity for conflicting legal information and inconsistent legal advice for school 
districts.  This may also provide the school district with more than one path to address the issue 
that has arisen.  When this happens, legal and ethical considerations come into play about the 
participation of the attorneys involved.  This paper attempts to address the various issues 
associated with scenarios wherein a school client may have received three different legal 
opinions by engaging in conversations with a member of the state association’s legal staff, the 
school district’s in-house counsel, and an outside firm representing the school district.   

When all three of these types of school attorneys are involved in conversations and 
solutions to a potential issue, hats occasionally become askew and different ideas may emerge 
regarding the conversation and potential solutions.  There are times when these differences are 
minor and there are times when the differences may be quite significant.  It is at these times that 
the challenge for the attorneys involved is making sure that the organization, the membership, 
and those directly performing legal services for school districts understand the role of each party 
in order to do what is ethical and in the best interest of the client.   

When state association legal staff works with school board members and administrators 
from client school districts, a key issue to determine is when the attorney-client privilege comes 
into play in a particular circumstance.  To determine when attorney-client privilege exists, we 
must first address what attorney-client privilege is -- when it begins and when it ends.   

Attorney-Client Privilege: When It Starts and When It Ends 

What is the Significance of the Attorney-Client Privilege? 

The attorney-client privilege is one of the oldest privileges recognized in the common 
law.1   

In fact, the entire basis of the attorney-client relationship is the confidentiality and trust 
between a lawyer and the client.  In order for the relationship to be effective, the client must be 
able to speak frankly and openly with legal counsel.  When the client can communicate and share 
                                                           
1  Upjohn Co. v. United States, 449 U.S. 383 (1981) 
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all relevant information, that will help the attorney provide well-reasoned, accurate and effective 
legal advice.  The attorney-client privilege recognizes that sound legal advice depends on the 
client’s full disclosure of information, and encourages a client to provide all relevant information 
to the attorney, and protects advice given during the course of the attorney-client relationship.  
The significance of the attorney-client privilege is that the attorney may not voluntarily, or be 
compelled to, disclose matters conveyed by the client in confidence when seeking legal advice.  
And the client may not be compelled to testify regarding matters communicated to the lawyer 
when seeking legal advice.2 

Originally the rule on attorney-client privilege protected an individual client.  But now it 
is accepted that the privilege applies to confidential communications of governmental 
organizations and public entities that consult attorneys through authorized representatives to 
obtain legal advice.3   

When does the attorney-client privilege begin? 

So, when does the attorney-client privilege start?  The privilege starts when all the 
necessary elements are present.  There is not one firm definition of the privilege, however. The 
requirements set forth in United States v. United Shoe Machinery Corp, 89 F. Supp. 357 (D. 
Mass 1950) are those most often cited by the courts: 

1.  The person asserting the privilege must be a client, or must have sought to 
become a client at the time of disclosure;  

2.  The person connected to the communication must be acting as a lawyer;  

3.  The communication must be between the lawyer and the client exclusively—
no non-clients may be included in the communication;  

4.  The communication must have occurred for the purpose of securing a legal 
opinion, legal services, or assistance in some legal proceeding, and not for the 
purpose of committing a crime; and 

5.  The privilege may be claimed or waived by the client only (usually through 
counsel). 

While the definition of attorney-client privilege may vary somewhat from court to court, 
in all cases there are four elements that are necessary for the privilege to exist.  The four 
elements are: 1) a communication; 2) made between privileged persons; 3) in confidence; and 4) 
for the purpose of seeking, obtaining, or providing legal assistance to the client.4  Sometimes 
even when all the elements are met, courts, tribunals or governmental entities claiming authority 
pursuant to other law may still compel disclosure of confidential communications.   

  

                                                           
2  “What the Attorney-Client Privilege Means”; http://www.sgrlaw.com/ttl-articles/916/ 
3  David B Rubin, The Attorney-Client Privilege and the School Board Attorney: Pitfalls and 
Pointers; NSBA School Law in Review (2008).  
4  What the Attorney-Client Privilege Means”; http://www.sgrlaw.com/ttl-articles/916/ 

http://www.sgrlaw.com/ttl-articles/916/
http://www.sgrlaw.com/ttl-articles/916/
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When does the attorney-client privilege end?  

The attorney-client privilege does not typically end.  However, certain events can trigger 
a waiver of the privilege.  When the privilege is waived, the client and the attorney may lose the 
power to claim its protection.   Since it is the client and not the attorney that holds the privilege, 
the client has the authority to assert it and to waive it.  For a waiver to be valid, the client’s 
consent to disclosure must be given without coercion.5 

It must be considered who has the authority to waive attorney-client privilege when the 
client is a school district.  In most cases when the client is a school district or other governmental 
entity, the courts have found that only an authorized representative of the governmental entity 
could waive the privilege.  In the case of Ross v. City of Memphis, 423 F. 3d 596 (6th Cir 2005), 
the court held that the former police director lacked standing to waive the city’s attorney-client 
privilege. 

The authority to waive attorney-client privilege for school districts in most cases resides 
with the board of education.  Since the membership of a board of education can change over 
time, it is possible that a future board may choose to waive attorney-client privilege for 
communications that current board members prefer to remain confidential.  The privilege does 
not remain with the former board of education but is provided to the existing board of education.   

Another event that can waive attorney-client privilege is the disclosure of the confidential 
communications to a third party.  In some cases, even the presence of a third party while the 
client and the attorney are discussing the confidential information will likely prevent the creation 
of the privilege, meaning that the communication does not enjoy protection from disclosure.  
Even after a privileged exchange between an attorney and client, it is possible for the privilege to 
be waived if there is disclosure to a third party.  An intentional disclosure to a third party will 
most likely result in a loss of the privilege.  However, even an unintentional or inadvertent 
disclosure may trigger a waiver.  Most likely this will depend on the circumstances surrounding 
the disclosure.  The case law is not clear on what triggers waiver in the context of a public entity.  
Schools districts can argue that only the board of education has the power to waive the privilege 
and must do so in a board meeting and by majority vote.6  

For that reason, school districts should take steps to preserve the privilege.  Districts 
should take care to determine who can be privy to the communications, to establish practices so 
that privileged materials are disseminated only to certain persons and to properly label and 
maintain the confidential communications.   

Exceptions to the Attorney-Client Privilege 

There are some public policy exceptions to the application of the attorney-client privilege. 
One of the most common exceptions to the privilege that school district attorneys may deal with 
is the crime or fraud exception.  If a client seeks advice from an attorney to assist with the 
furtherance of a crime or fraud or the post-commission concealment of the crime or fraud, then 

                                                           
5  School Legal Services, The Attorney-Client Privilege: Working Together to Preserve 
Confidential Legal Communications (2016). 
6 Veja v. Superior Court, 208 Cal. Ap 3d 141 (1989).  
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the communication is not privileged.  If, however, the client has completed a crime or fraud and 
then seeks the advice of legal counsel, such communications are privileged unless the client 
considers covering up the crime or fraud.   

Another exception is the common interest exception.  If two parties are represented by the 
same attorney in a single legal matter, neither client may assert the attorney-client privilege 
against the other in subsequent litigation if the subsequent litigation pertained to the subject 
matter of the previous joint representation.7 

The attorney-client privilege is not at all absolute.  It is a rule that Congress, state legislatures 
and courts can change.   

Whether or not a member of the state association’s legal staff will have an established 
attorney-client privilege will depend upon what type of services are being provided to the client.   
At the Oklahoma State School Boards Association, our legal staff is aware that a formal 
attorney-client privilege does not exist for our general phone callers.  However, when individual 
board members, administrators, or employees of school district members contact one of the 
attorneys for legal information, the specifics of those conversation are maintained in a 
confidential manner.  Having a legal staff which maintains confidentiality even with non-
retained legal counsel duties creates a relationship of trust with a school board member, 
administrator, or employee that benefits the organization and the school district.  If an employee 
of the state association’s legal team were to make information “public” or did not maintain 
confidentiality between callers, the trust in that association employee would be lost and the 
association would no longer be a viable resource for information.   

State association counsel should let member districts know that the privilege does not apply 
at the outset or with the district when membership is renewed.   

The Role of In-house Counsel  

 Many school districts employ an in-house counsel to represent the district on a variety of 
issues.  An in-house counsel is generally an employee of the district and provides legal advice 
and services to the board and administration of the school district.  This attorney’s role is quite 
similar to that of a corporation’s counsel, which brings up unique obligations and scenarios, 
especially around the identity of the client, the nature of attorney-client communications, and 
relationships with fellow employees. 

Who is the in-house counsel’s client? 

The in-house counsel has one client – the school district.  This nebulous legal entity takes 
concrete action through its constituents.  In fact, American Bar Association Model Rule 1.13, 
which specifically deals with clients as organizations, states that the attorney represents the 

                                                           
7 See note 2.  
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organization or district “acting through its duly authorized constituents.8  The “constituents” are 
the board of education, superintendent and, at times, other administrators and employees who are 
acting in their official capacity as district employees and within the power given them by district 
policy.   

It is important to understand the exact nature of these constituents.  Individual board 
members do not generally act on behalf of the district in their individual capacity; rather, the 

                                                           
8 Rule 1.13 – Organization as Client 
(a) A lawyer employed or retained by an organization represents the organization acting through 
its duly authorized constituents. 
(b) If a lawyer for an organization knows that an officer, employee or other person associated with 
the organization is engaged in action, intends to act or refuses to act in a matter related to the 
representation that is a violation of a legal obligation to the organization, or a violation of law that 
reasonably might be imputed to the organization, and that is likely to result in substantial injury to 
the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of 
the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest 
of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, 
including, if warranted by the circumstances to the highest authority that can act on behalf of the 
organization as determined by applicable law. 
(c) Except as provided in paragraph (d), if 
(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act 
on behalf of the organization insists upon or fails to address in a timely and appropriate manner an 
action, or a refusal to act, that is clearly a violation of law, and 
(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial 
injury to the organization, then the lawyer may reveal information relating to the representation 
whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably 
believes necessary to prevent substantial injury to the organization. 
(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation 
of an organization to investigate an alleged violation of law, or to defend the organization or an 
officer, employee or other constituent associated with the organization against a claim arising out 
of an alleged violation of law. 
(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's 
actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require 
or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer 
reasonably believes necessary to assure that the organization's highest authority is informed of the 
lawyer's discharge or withdrawal. 
(f) In dealing with an organization's directors, officers, employees, members, shareholders or other 
constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably 
should know that the organization's interests are adverse to those of the constituents with whom 
the lawyer is dealing. 
(g) A lawyer representing an organization may also represent any of its directors, officers, 
employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If 
the organization's consent to the dual representation is required by Rule 1.7, the consent shall be 
given by an appropriate official of the organization other than the individual who is to be 
represented, or by the shareholders. 



6 
 

board as an entity, acting in its official capacity during a legally called public meeting, is the 
constituent of the district. Also, the superintendent, to whom the board delegates the authority to 
manage the administration, is a constituent of the district when acting in her or his official 
capacity, as are employees in higher level leadership positions within the administration.   

It is also important that employees understand that the in-house counsel’s first client is 
the school district. Training should be provided to new employees to understand that individual 
employees (e.g. superintendent, deputy superintendent, CFO, etc.) must be acting on behalf of 
the district, and not for personally-competing interests, to qualify as a constituent of the district.  
For example, if the board has indicated a desire to discipline or even terminate the 
superintendent, the board is the constituent acting on behalf of the district, and the superintendent 
has a competing, personal interest – his or her own employment.  In this instance, the in-house 
counsel must represent the district by advising the constituent board, as the superintendent is 
acting on behalf of her or his personal employment interests, which are in conflict with the 
constituent board.  This example would apply to any position within the district. 

As explained in Model Rule 1.13, this idea of the district as the in-house counsel’s client 
bestows a certain responsibility to protect the district in a manner that may cause an awkward 
dynamic with other employees.  For example, if the in-house counsel becomes aware of acts by 
the superintendent that could cause substantial injury to the district (e.g. illegal treatment of 
employees, fraudulent practices, etc.), the duty to the client may require that she or he notify the 
board or even law enforcement.  This duty places the in-house counsel in a unique position in 
relation to other employees, even superiors. 

When are communications protected by the attorney-client privilege? 

The in-house counsel, just as all other attorneys, must not disclose information relating to 
the representation of her or his client except in the instances listed in Model Rule 1.6.9  With 

                                                           
9 Rule 1.6 Confidentiality of Information 
(a) A lawyer shall not reveal information relating to the representation of a client unless the 
client gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b). 
(b) A lawyer may reveal information relating to the representation of a client to the extent the 
lawyer reasonably believes necessary: 
(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in 
substantial injury to the financial interests or property of another and in furtherance of which the 
client has used or is using the lawyer's services; 
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of 
another that is reasonably certain to result or has resulted from the client's commission of a crime 
or fraud in furtherance of which the client has used the lawyer's services; 
(4) to secure legal advice about the lawyer's compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer 
and the client, to establish a defense to a criminal charge or civil claim against the lawyer based 
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regard to in-house counsel, the privilege may extend to communications with the board and 
certain individual employees if acting in their official capacity and on behalf of the district. 
Comment 2 of Model Rule 1.13 states that when a constituent of an organization, acting in their 
official capacity, communicates with the organization’s attorney, the communication is protected 
by Model Rule 1.6.10  This privilege clearly extends to legal communications with the district’s 
board in executive session, and legal communications with the superintendent and other 
administrators, if acting as constituents for the district.   

Communications with middle or lower level employees may also be privileged, 
depending on the circumstances.  The U.S. Supreme Court, in Upjohn v. United States, 449 U.S. 
383 (1981), found that in-house counsel communications with employees are privileged if these 
communications are (1) at the direction of district superiors, (2) made to obtain legal advice from 
counsel, (3) concerning matters within the scope of the employees’ duties, (4) the employees 
were aware that the purpose of the conversation was to provide legal advice to the district client, 
and (5) the communications were considered confidential when made, and have been kept 
confidential by the entity.11  Therefore, an administrative assistant’s conversation with in-house 
counsel will be protected by the privilege if it meets the above-listed criteria.  However, during 
any such conversation, counsel should clearly explain that she or he is acting as counsel for the 
district, not the employee.  

A common misconception by board members is that their individual communications 
with in-house counsel are protected by the privilege and, even further, cannot be disclosed to the 
full board.  Unless authorized by the full board to represent the district in a certain capacity, 
individual board members are not constituents of the district and generally will not have the 

upon conduct in which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer's representation of the client;  
(6) to comply with other law or a court order; or  
(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or 
from changes in the composition or ownership of a firm, but only if the revealed information 
would not compromise the attorney-client privilege or otherwise prejudice the client.  
(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure 
of, or unauthorized access to, information relating to the representation of a client. 

10 Comment on Rule 1.13 
[2] When one of the constituents of an organizational client communicates with the 
organization's lawyer in that person's organizational capacity, the communication is protected by 
Rule 1.6. Thus, by way of example, if an organizational client requests its lawyer to investigate 
allegations of wrongdoing, interviews made in the course of that investigation between the 
lawyer and the client's employees or other constituents are covered by Rule 1.6. This does not 
mean, however, that constituents of an organizational client are the clients of the lawyer. The 
lawyer may not disclose to such constituents information relating to the representation except for 
disclosures explicitly or impliedly authorized by the organizational client in order to carry out the 
representation or as otherwise permitted by Rule 1.6. 
11 Upjohn v. United States at 394-395. 
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benefit of the privilege in individual conversations with in-house counsel.  Furthermore, even if 
the privilege extends to an individual member, she or he will not have the authority to require 
counsel to keep the conversation from the full board.  It is important for the in-house counsel to 
clearly communicate these rules to the board and again to an individual board member, if the 
situation requires it. 

Even when the in-house counsel is speaking with a constituent of the district, the 
substance and context of the discussion is still important in determining whether the privilege 
applies.  It is not uncommon for an in-house counsel to provide advice on business matters rather 
than legal topics.  When the nature of the communication is to provide thoughts on business 
matters (e.g. efficiency of operations, effectiveness of certain venders, etc.), the conversation will 
not be protected.  Only conversations that are meant to provide legal advice to the client, through 
a district constituent, will receive protection.  Therefore, it is important to clearly define the 
nature of the discussion and, when possible, separate communications that provide legal advice 
from those that do not.  

The Role of Retained Counsel 

 Retained legal counsel is typically engaged by a school board to provide legal services to 
the school district.  In some states, a state association’s legal staff may become retained counsel 
depending upon duties provided.  In addition, school districts will commonly have a law firm on 
retainer and the law firm will work directly with the administration and/or board of education. 
When questions arise as to whom retained counsel represents, that issue is covered by the 
American Bar Association’s Model Rule 1.13 and its accompanying comments in effect in that 
jurisdiction.12  The school district itself is the client.   

 When working as retained counsel for a school district, the attorney may often have to 
remind clients that the overall client for the attorney or the law firm is the school district itself.  
This can create additional legal issues when the interests of a school board member or members, 
the administration, and/or school employees become adverse.  There will be times when an 
individual board member or employee of a school may be told that they will need to retain a 
personal attorney as the school district’s legal counsel cannot defend them in a particular 
situation.   

Retained Counsel When Insurance is Involved 

In the vast majority of cases where school districts are sued, liability insurance policies 
are implicated.  Standard insurance policy provisions give the insurer the right and duty to 
defend the litigation.  Along with this right and duty, the insurance company generally has the 
authority to select defense counsel to represent the insured in the litigation.  The insurance 
company would have an interest in controlling litigation costs and expenses, of course, and the 
potential ethical issues for the defense attorney are somewhat obvious. 
 

                                                           
12 See note 8 for the full text of Model Rule 1.13.   
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The first ethical rule that must be remembered is Rule 5.4(c), which unambiguously 
states: 
 

(c) A lawyer shall not permit a person who recommends, employs, or pays the 
lawyer to render legal services for another to direct or regulate the lawyer's 
professional judgment in rendering such legal services. 

 
This Rule expresses the traditional limitations on permitting a third party to direct or 

regulate the lawyer's professional judgment in rendering legal services for another. See also Rule 
1.8(f) lawyer may accept compensation from a third party as long as there is no interference with 
the lawyer's independent professional judgment and the client gives informed consent. 
 

In compliance with these Rules, it is advisable for retained defense counsel to ensure that 
the insured clearly understands the relationship created.  It is preferable that the attorney set this 
forth in writing. According to ABA Formal Opinion 96-403, if the lawyer is to proceed with the 
representation of the insured at the direction of the insurer, the lawyer must make appropriate 
disclosure sufficient to apprise the insured of the limited nature of his representation as well as 
the insurer’s right to control the defense in accordance with the insurance contract. The opinion 
goes on to state that a short letter to the insured is sufficient. The letter should contain basic 
information about the nature of the representation and the fact that an insurer has the right to 
control the defense and settlement. 
 

Since a defense attorney assigned by an insurance company is often on the insurance 
company’s designated list of preferred defense counsel, and the defense counsel wants to 
continue to receive litigation assignments from the insurance company, there is a natural 
inclination of such counsel to want to satisfy the wishes of the insurance company in order to 
receive more business.  In most cases, there is no problem, because the interests of the insurance 
company are the same.  However, when there are competing interests, ethical issues arise. 
 

Frequently when a lawsuit is filed, claims are made against the insured that are both 
covered and not covered under the policy.  In this situation, the insurer may issue a Reservation 
of Rights (“ROR”) letter to the insured. In an ROR letter, the insurer agrees to defend the 
litigation while simultaneously retaining its ability to continue to evaluate, or even disclaim, 
coverage under the policy.  Some examples where this could occur include cases where some of 
the damages are covered, but others are not, or where an exclusion may apply, dependent upon 
what the ultimate proof shows.        
 

Because the policyholder is the client, defense counsel owes the policyholder undivided 
loyalty. Cinema 5, Ltd. v. Cinerama, Ltd., 528 F.2d 1384, 1386 (2d Cir. 1976), and Church v. 
Hofer, 1992 OK CIV App 148.  
 

So, what happens if, during the course of litigation, defense counsel learns information 
from the insured that would negate coverage?  In this case, Rule 1.6 is clearly implicated.   
Under that rule, a lawyer may not reveal confidential information from the client unless the client 
gives consent.  An example where an attorney violated this prohibition is the case of Parsons v. 
Continental Nat’l Am. Group, 550 P.2d 94 (Ariz. 1976).  In that case, the attorney representing 
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the insured learned facts presenting a coverage defense and informed the insurer. The insurer 
then rejected a reasonable settlement offer relying on the coverage defense. When the insurer 
thereafter refused to pay a judgment in excess of the coverage limits, the insured predictably 
sued the attorney and the insurance company.  The Court held that the attorney breached his duty 
to the insured by revealing information contrary to the insured’s interest.   
 

Likewise, in the case of Nisson v. American Home Assur. Co., 1996 OK APP 40, the 
Court held that the insurer must provide independent counsel for its insured if the defense 
counsel is conflicted by defending the liability claim in a way that impacts the insurer’s coverage 
defense.  
 

Counsel representing an insured school district must be ever vigilant to ensure he or she 
maintains supreme allegiance to the client: the school district policy holder.   
 

Likewise, attorneys representing school districts should urge their clients to carefully 
review proposed liability policies to determine exactly what will, and will not, be covered in the 
event of litigation.  Too often, school districts purchase insurance with only the amount of 
premium as the determining factor.  And finally, it would be prudent for school districts to know, 
up front, which attorneys would represent them in the event of litigation.  It is now becoming 
very common for insurance companies that specialize in insuring school districts to defer to the 
choice of the insured school district in the selection of insurance counsel. Such a selection 
process would do much to alleviate the ethical concerns. 

The Role of State Association Counsel 

When hired to work in the legal department of an association representing school boards, 
an attorney is faced with a number of hats that they must wear and juggle on a regular basis. 
Each hat is important and each hat comes with a set of responsibilities.  On occasion, the role of 
the attorney will change based upon the tasks and responsibilities that have been assigned by the 
Executive Director and/or the Board of Directors.  However, a state’s rules of professional 
conduct will guide the manner in which the work is performed.   

 State associations typically employ attorneys to provide a variety of services to member 
school boards.  Many states provide a type of free “legal information” to membership.  During 
business hours (and on occasion during board meetings in the evening), a member or members of 
the association’s legal staff are available to provide legal information during meetings.  In 
addition, members of the legal staff may perform a variety of other services for school districts 
such as policy making, providing staff development training, providing whole board training, 
and/or working on education legislation at the state and federal level.  It is critical that members 
of the association’s legal department make it very clear to member school district board 
members, administrators and employees that the legal information provided is not considered to 
be legal advice and therefore is not subject to special protection from disclosure.  American Bar 
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Association Model Rule 5.7 and its state counterparts address the provision of law related 
services.13    

 Some state associations also provide legal services that would include representation of 
school districts in legal matters.  This type of service typically involves retainer agreements or a 
specific contract that outlines the scope of work to be performed and identifies any fees that may 
be imposed as a result.  With this type of representation, attorneys must be mindful of the 
American Bar Association’s Model Rule 5.4 and its accompanying comments in effect in that 
jurisdiction,14 which express the professional independence of the attorney.  It is critical that 

                                                           
13 The full text of Model Rule 5.7 is as follows: 
 
Rule 5.7: Responsibilities Regarding Law-related Services 
  
(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision 
of law-related services, as defined in paragraph (b), if the law-related services are provided: 
(1) by the lawyer in circumstances that are not distinct from the lawyer's provision of legal 
services to clients; or 
(2) in other circumstances by an entity controlled by the lawyer individually or with others if the 
lawyer fails to take reasonable measures to assure that a person obtaining the law-related services 
knows that the services are not legal services and that the protections of the client-lawyer 
relationship do not exist. 
(b) The term "law-related services" denotes services that might reasonably be performed in 
conjunction with and in substance are related to the provision of legal services, and that are not 
prohibited as unauthorized practice of law when provided by a nonlawyer 
 

14 The full text of Model Rule 5.4 is as follows:   

Rule 5.4: Professional Independence of a Lawyer 

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that: 
(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the 
payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's 
estate or to one or more specified persons; 
(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, 
pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer 
the agreed-upon purchase price; 
(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, 
even though the plan is based in whole or in part on a profit-sharing arrangement; and 
(4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, 
retained or recommended employment of the lawyer in the matter. 
(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the 
partnership consist of the practice of law. 
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leadership of the state association and all employees understand that the attorney providing legal 
services cannot have their professional judgment as an attorney directed or controlled by a 
nonlawyer.   
 
 Each member of the legal staff at the state association must constantly remember which 
“hat” they are wearing in a particular circumstance.  A great example of this issue is a program 
administered by the Oklahoma State School Boards Association (“OSSBA”) that provides legal 
assistance to member school districts, which become “clients” of a legal service entitled the 
Oklahoma Public Schools Unemployment Account (“OPSUCA”).   
 

The OPSUCA program involves the administration and management of unemployment 
claims for client school districts.  This program provides direct legal representation to client 
school districts by 3 of the 5 members of the OSSBA legal staff.   

 
When it comes to ethical considerations, the attorneys who work in the OPSUCA 

program can imagine they have two hats labeled either “retained legal counsel” or “state 
association counsel.”  An attorney cannot wear both hats at the same time or ethical issues could 
arise.   

 
The first query when state association counsel is working with a school district should be 

which hat the attorney is wearing at the time, as that determination provides guidance on whether 
or not there is true legal representation of the school district.  In other words, in what capacity is 
the attorney assisting the school?  And does the attorney-client privilege exist?  Is the attorney 
providing legal information on what the law says, or is the attorney directly practicing law on the 
school’s behalf?  This is often determined by who is seeking help.  If it is a school board member 
who has called, the attorney would likely reach directly for the “state association counsel” hat.  
During this type of call, the “retained legal counsel” hat is not worn because the school board is 
most likely represented by other counsel.  With the “state association counsel” hat, legal 
information is provided.  The board member is not given legal advice and, more often than not, 
when more than a copy of a statute, rule, or code is provided, the issue is and should be deferred 
to the appropriate retained legal counsel for specific legal advice.   

 
Another consideration is ensuring truthful information is given by all attorneys, 

regardless of the hat being worn.15  There is still a duty to determine what information is relevant 
                                                           
(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render 
legal services for another to direct or regulate the lawyer's professional judgment in rendering 
such legal services. 
(d) A lawyer shall not practice with or in the form of a professional corporation or association 
authorized to practice law for a profit, if: 
(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a 
lawyer may hold the stock or interest of the lawyer for a reasonable time during administration; 
(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar 
responsibility in any form of association other than a corporation ; or 
(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer. 
 
15 The full text of Model Rule 7.1 is as follows: 
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to spot the potential issues applicable to the situation at hand.  For this reason, state association 
counsel are very clear that they do not represent the school district or its officers and defer to 
their retained legal counsel when matters require legal advice.  State association counsel advising 
in the  OPSUCA program, however,  provide direct legal representation.  
Using OPSUCA as an example because of the due process rights afforded to public school 
employees, the web of school attorneys advising school districts, and their respective roles, is 
quite complicated.  There are retained legal counsel who represent the school board directly to 
provide advice on decision-making in many areas, including employment, construction projects 
and bond issues, or even school policy and potential outcomes.  State association counsel also 
wear the “retained legal counsel” hat specifically when the member of the legal team of the state 
association is called on to represent the school in unemployment.  While wearing that hat, all of 
the responsibilities and roles typically created between attorney and client come to fruition.   

 
Ideally, when representing a public school district, retained legal counsel would work for 

and with the school board.  However, our association legal staff rarely interact with the school 
board members in practicing law as retained legal counsel in this capacity – as it’s limited to 
unemployment law only.  Our legal staff does interact with other retained legal counsel who do 
work with the school board directly, and we often collaborate on our process to ensure 
chronological and systemic tasks are properly organized.  For example, a member of the 
association’s legal staff may reach out to the school board retained legal counsel to determine 
where in the termination process the school board is prior to a response being submitted on the 
school’s behalf related to an unemployment claim by the same employee in consideration for 
termination. 

 
Through representation in the administrative arena of unemployment, our state 

association counsel members in the OPSUCA program work most closely with the human 
resources and payroll personnel.  The contact with the school is with whomever the district head 
(usually superintendent) designates.  While the Superintendent, at least in Oklahoma, operates as 
the chief executive officer of the school board, s/he is not always involved in unemployment 
dealings.  However, it is the contact assigned that takes on the role of deciding whether the 
school district wants to appeal.16  It is important to consider who (between attorney and client or 

                                                           
Rule 7.1: Communication Concerning a Lawyer's Services 
 
A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's 
services. A communication is false or misleading if it contains a material misrepresentation of 
fact or law, or omits a fact necessary to make the statement considered as a whole not materially 
misleading. 
 
16 Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer 
 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the 
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of the client as 
is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
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client designate) gets to decide certain questions of the process.  It is the attorney who can direct 
the strategy for representation and provide full disclosure of all options and potential results and 
ramifications for each17, while it is the client who decides whether to appeal or accept an offer.  
The attorney cannot skew the information in order to promote a particular decision that is left to 
the client; however, it is not incorrect for an attorney to advise the client that one decision is 
better than the others. 

 
The typical process would be that an employee becomes separated (i.e. terminated, 

resigned, or laid off) and then the employee files a claim for unemployment.  It does not always 

                                                           
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the 
client will testify. 
 
(b) A lawyer's representation of a client, including representation by appointment, does not 
constitute an endorsement of the client's political, economic, social or moral views or activities. 
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the 
circumstances and the client gives informed consent. 
 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed 
course of conduct with a client and may counsel or assist a client to make a good faith effort to 
determine the validity, scope, meaning or application of the law. 
 
 
17 Rule 1.4 Communication 
 
(a) A lawyer shall: 
 
(1) promptly inform the client of any decision or circumstance with respect to which the client's 
informed consent, as defined in Rule 1.0(e), is required by these Rules; 
 
(2) reasonably consult with the client about the means by which the client's objectives are to be 
accomplished; 
 
(3) keep the client reasonably informed about the status of the matter; 
 
(4) promptly comply with reasonable requests for information; and 
 
(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer 
knows that the client expects assistance not permitted by the Rules of Professional Conduct or 
other law. 
 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation. 
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happen in that order.  It is possible for an association’s legal staff member to unknowingly 
damage the retained legal counsel’s case, while both are reviewing the same documents, witness 
statements, and exhibits during our respective representations.  If information is released prior to 
the appropriate time, it could jeopardize the available options the school board might be able to 
utilize and would impact the advice provided by the other retained legal counsel.  We have to 
work together and cannot work in a vacuum. 

 
An ethical pitfall that has arisen while state association counsel wears the “retained legal 

counsel” hat occurs when the decision is made by the superintendent not to protest a claim for 
unemployment filed by his or her family member.  And this has happened.  Keep in mind that 
each unemployment claim directly costs the school district by reimbursing our unemployment 
agency for every dollar paid to claimants who filed for unemployment and were granted benefits.  
When it appears that there is a direct conflict of interest, as there would be when one school 
employee makes a detrimental decision based on familial or romantic involvement of the 
opposing party (here, the claimant for unemployment), it becomes necessary to deviate from 
regular protocol.  Instead of asking the superintendent, we would ask the school board whether 
the school would be willing to incur that cost by not even attempting to protest the claim. 

 
It leads to the question of whether the client contact person changes based on the 

circumstances, and in this case, it seems that it does.   
 
In our state, an employee is provided due process in the form of a hearing where the 

school board as a collective body is the judge and jury to decide whether to terminate or reinstate 
employment.  To make this decision without bias or prejudice, school board members are 
prohibited from knowing about employment matters unless and until the termination process has 
been initiated with all safeguards in place.  Ideally, employees should wait to file for 
unemployment until after the full due process has been provided, but some file ahead of 
schedule.  And that is where it is helpful to work with the other retained legal counsel on strategy 
– how much information can be released given the due process in place, who can decide whether 
to protest or not, who has attorney-client privilege and confidentiality protected, etc.  Is it right to 
have that conversation with another attorney working on behalf of the same client and on the 
same exact matter but with a different process altogether?  The conversation provides the best 
assistance to the mutual school client.   

 
A second ethical consideration has arisen in our organization wherein the spouse of a 

member of our legal team has been appointed and ultimately reelected to a school board seat.  
From an ethical standpoint, the decision was made to create a wall of separation with regard to 
this particular school district client; that attorney would not be assigned any claims or hearings 
involving that school district.  Another attorney in the OPSUCA program would take on that 
role, and the attorney with the family connection to that client school district would be screened 
out.   
 

Collaboration of Attorneys 

 Attorneys working directly with school districts in Oklahoma have, for the most part, 
enjoyed a wonderful working relationship for several decades.  Many years ago, however, a 
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member of a law firm working with school districts began a conversation with a managing 
partner about whether or not the attorneys working with one of the firm’s client school districts 
were violating the Rules of Professional Conduct by interfering with a legal relationship.  This 
brings into discussion the American Bar Association’s Model Rule 4.2.18  Model Rule 4.2 places 
all attorneys on notice that they should not be communicating with someone who is known to be 
represented by and involved with legal counsel in a matter.   

 State Association Counsel is typically not a party to a lawsuit or involved in litigation.  
As a result, Model Rule 4.2 does not come into play.  In order to provide the attorneys at the 
state association with peace of mind, the organization requested an opinion on the issue of 
whether state association attorneys would be interfering with retained counsel by taking phone 
calls from school board members and administrators in districts that are represented by retained 
legal counsel.  The Oklahoma Bar Association issued an informal opinion which provided that 
the attorneys working with the state association would not be interfering with the role of retained 
counsel by answering questions posed by board members and employees of schools as it related 
to legal information.  The members of the State Association legal staff have consistently worked 
to refer school board members and school employees who have questions regarding legal advice 
and wanting specific direction on a legal matter to their retained legal counsel.  This is most 
important when association counsel is aware of a pending lawsuit or the likelihood of one. 

 There are still occasions where a board member or school employee will contact the State 
Association with a question and will not disclose to the state association employee all of the 
relevant facts of the matter or what the district’s retained legal counsel has recommended or 
directed the board and/or school employee to do in a particular situation.  This can create a very 
interesting situation for those involved.   

 As state association counsel, we visit internally on a regular basis regarding the wide 
variety of situations of which we become aware.  On occasion, we may personally disagree with 
advice given to a school district by retained legal counsel.  However, we take great care not to 
interfere with the legal relationship between the school district and its retained legal counsel and 
remind our member school districts that they have retained counsel to provide them with 
recommendations and solutions to specific legal issues.   

 Additional ways we collaborate include:  

1. Our state COSA group, which is actually entitled the “Oklahoma School Board Attorneys 
Association.” The group meets biannually and as needed.  In the past two years, we have 
had additional legislative meetings and a litigation strategy meeting, which were all held 

                                                           

18 The full text of Model Rule 4.2 is as follows:  

Rule 4.2 Communication With Person Represented By Counsel 

In representing a client, a lawyer shall not communicate about the subject of the representation 
with a person the lawyer knows to be represented by another lawyer in the matter, unless the 
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order. 
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at our OSSBA headquarters.   
 

2. Crafting legislation.  Our lobbyist works with education law attorneys that include 
retained and in-house counsel to draft and modify proposed legislation impacting public 
school districts. 
 

3. Workshops.  We conduct two annual workshops each year involving retained legal 
counsel for our member school districts.  Getting to hear from their retained counsel “for 
free” is a huge bonus to our membership, plus the attorneys are seen by school districts 
working together.   

 
Collaboration is the key to providing effective legal information and representation to 
member school districts.  Working together we can better serve our public schools.     
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