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I. Introduction 
 

On the date you receive this paper, there is a chance some portion of it may 
already be out of date.  The law in the area of transgender student issues is 
evolving on several fronts in both state and federal courts, some of which may (at 
least temporarily) conflict.  The authors hope this paper provides you with a good 
start when researching what is appropriate for any given district and any given 
student.  The authors also ask you to remember that we are just lawyers, not 
legislators or school administrators.  We, like most of you, do not make the law 
and are responsible only for helping clients examine legal risks among sometimes 
not very attractive options.  We support and appreciate those school leaders who 
have to do what they believe is in the best interest of their students regardless of 
those legal risks. 
 

II. What Title IX and Its Regulations Say 
 

The relevant text of Title IX reads as follows: 
 
“No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or activity 
receiving Federal financial assistance . . .”1 
 
The key dispute is whether “sex” includes “gender identity” as stated in this 

law.  Even if “sex” is found to include “gender identity,” conclusive authority does 
not exist in every context as to what behavior is required or prohibited so as not 
to be discriminatory.  For example, we know it would be discriminatory to prevent 
a student from attending class due to transgender status, but we do not know if 
schools would be required to honor gender identity in every circumstance (i.e. 
restroom and other facility use).  Furthermore, even if gender identity is protected 
and disallows prevention of use of facilities by gender as discriminatory, there 
may be other compelling governmental interest that schools must weigh in each 
case, such as constitutional rights to privacy of other students. 

  
To date, no federal statutory provision expressly includes gender identity or 

expression in a protected class.  Notably, as briefly discussed below, at least one 
state has precluded transgender accommodation by requiring biological sex to 
govern bathroom use2 while other states have created additional protections for 

                                            
1 20 U.S.C.§ 1681(a). 
2 North Carolina House Bill 2, Session Law 2016-3, § 115C-521.2(b), 
http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2015E2&BillID=hb2. 
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transgender people.3  Ultimately, for a school leader to know what to do, the 
United States Supreme Court will need to opine on the meaning of Title IX, what 
rises to the level of “discriminatory” and what other interests should be balanced 
against the transgender student interest. Additionally, questions will need to be 
answered as to whether Title IX preempts any local state law to the contrary in 
these areas.  Thus, while we can reasonably anticipate some strong guidance 
through pending court cases, numerous issues in this area may take years of 
progeny to develop to know where all the legal traps lie.  

 
A. Statute and Legislative History 
 
In 1972, the Higher Education Act of 1965 was amended to include Title IX, 

among other things. Title IX was enacted to address sex discrimination in 
education. The text of Title IX was brief at the time of enactment and did not provide 
much guidance to educators or lawmakers. In an effort to address the complexity 
of the statute, the Department of Health, Education, and Welfare was tasked with 
developing regulations related to Title IX. Those regulations were published in 
1975 and are currently codified in Volume 34, Part 106 of the Code of Federal 
Regulations (the “Regulations”).  
  
 In 1980, the Department of Health, Education, and Welfare was split into 
two separate departments: the Department of Education and the Department of 
Health and Human Services. The responsibility for Title IX fell under the 
Department of Education, specifically the Office for Civil Rights (the “OCR”). 
Today, OCR is responsible for investigatimg complaints and conducting 
compliance reviews under Title IX. Among other things, the OCR’s mission and 
responsibilities are such that it “directs, coordinates, and recommends policy for 
activities that are designed to: administer the provisions of legislation and 
Departmental policy prohibiting discrimination on the basis of race, color, national 
origin, sex, handicap, or age . . . .”4 
 

The Department of Justice also has a role in the enforcement and 
implementation of Title IX through its Civil Rights Division.5 Specifically, the 
Assistant Attorney General in charge of the Civil Rights Division is “responsible for 
coordinating the implementation and enforcement by Executive agencies of the 
nondiscrimination provisions of . . . Title IX of the Education Amendments of 
1972.”6 
 

                                            
3 See, e.g., Colo. Rev. Stat. § 24-34-601; Conn. Gen. Stat. § 46a-64; Cal. Civ. Code § 51(b); 
Iowa Code § 216.7; Minn. Stat. § 393A.11. 
4 http://www2.ed.gov/about/offices/list/om/fs_po/ocr/intro.html 
5 See 28 C.F.R. § 0.51; Exec. Order No. 12,250, 45 Fed. Reg. 72,995 (Nov. 2, 1980).  
6 28 C.F.R. § 0.51(b). 
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B. The Regulations  
 

There are a plethora of regulations addressing the different ways in which 
sex can impact opportunities in education from admissions and recruitment to 
athletics and housing and facilities.7 The following provide an overview of a few 
key regulations. 

 
(1) Education programs or activities 

 
Section 160.31(a) of the Regulations states that “Except as provided 

elsewhere in this part, no person shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under 
any academic, extracurricular, research, occupational training, or other education 
program or activity operated by a recipient which receives Federal financial 
assistance.”8 

 
(2) Athletics 

 
Section 106.41 contains guidance on athletic participation and is often 

considered the heart and key provision of Title IX’s protections and attempt to level 
the playing field, so to speak.  This section states, in relevant part, as follows: 

  
(a) General. No person shall, on the basis of sex, be excluded from 

participation in, be denied the benefits of, be treated differently from another 
person or otherwise be discriminated against in any interscholastic, intercollegiate, 
club or intramural athletics offered by a recipient, and no recipient shall provide 
any such athletics separately on such basis.  

 
(b) Separate teams. Notwithstanding the requirements of paragraph (a) of 

this section, a recipient may operate or sponsor separate teams for members of 
each sex where selection for such teams is based upon competitive skill or the 
activity involved is a contact sport. However, where a recipient operates or 
sponsors a team in a particular sport for members of one sex but operates or 
sponsors no such team for members of the other sex, and athletic opportunities 
for members of that sex have previously been limited, members of the excluded 
sex must be allowed to try-out for the team offered unless the sport involved is a 
contact sport. For the purposes of this part, contact sports include boxing, 
wrestling, rugby, ice hockey, football, basketball and other sports the purpose or 
major activity of which involves bodily contact.  

 

                                            
7 See 34 C.F.R. § 160.1, et seq.  
8 34 C.F.R. § 160.31(a). 
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(c) Equal opportunity. A recipient which operates or sponsors 
interscholastic, intercollegiate, club or intramural athletics shall provide equal 
athletic opportunity for members of both sexes. In determining whether equal 
opportunities are available the Director will consider, among other factors:  

 
(1) Whether the selection of sports and levels of competition 
effectively accommodate the interests and abilities of members of 
both sexes;  
 
(2) The provision of equipment and supplies;  
 
(3) Scheduling of games and practice time;  
 
(4) Travel and per diem allowance;  
 
(5) Opportunity to receive coaching and academic tutoring;  
 
(6) Assignment and compensation of coaches and tutors;  
 
(7) Provision of locker rooms, practice and competitive facilities;  
 
(8) Provision of medical and training facilities and services;  
 
(9) Provision of housing and dining facilities and services;  
 
(10) Publicity. 

 
Unequal aggregate expenditures for members of each sex or unequal 

expenditures for male and female teams if a recipient operates or sponsors 
separate teams will not constitute noncompliance with this section, but the 
Assistant Secretary may consider the failure to provide necessary funds for teams 
for one sex in assessing equality of opportunity for members of each sex.9  

 
(3) Comparable Facilities 

 
Section 160.33 of the Regulations states that “[a] recipient may provide 

separate toilet, locker room, and shower facilities on the basis of sex, but such 
facilities provided for students of one sex shall be comparable to such facilities 
provided for students of the other sex.”10  Notably, transgender advocates argue 
that use of separate facilities is ostracizing and prevents full accepts of students in 
their gender identity. 

                                            
9 34 C.F.R. § 160.41. 
10 34 C.F.R. § 160.33. 
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(4) Access to Classes and Schools 

 
Section 160.34 of the Regulations states that “a recipient shall not provide 

or otherwise carry out any of its education programs or activities separately on the 
basis of sex, or require or refuse participation therein by any of its students on the 
basis of sex.”11 
 

III. What Title IX and Its Regulations Mean 
 
With no conclusive authority from the United States Supreme Court 

interpreting Title IX, schools are struggling to know the extent to which “sex” 
encompasses gender identity and orientation as well as to appreciate whether not 
discriminating on the basis of sex requires accommodation of transgender student 
requests in sensitive areas such as bathroom and locker room use and 
participation on sports teams.  School leaders and their legal counsel do well to 
follow the discourse among researchers on scientific developments and studies 
while also being aware of how courts around the country are resolving disputes in 
the area. 

 
A. Changes in Scientific Understanding of Gender 

 
The American Psychiatric Association (the “APA”) first diagnosed “gender 

identity disorder” in the third edition of the Diagnostic and Statistical Manual of 
Mental Disorders (the “DSM”) in 1980.12 Gender identity disorder was initially 
categorized in the DSM-III under Psychosexual Disorders.13 In the revised third 
edition of the DSM, the APA categorized gender identity disorder into four areas: 
Gender Identity Disorder of Childhood, Transsexualism, Gender Identity Disorder 
of Adolescence or Adulthood, Nontranssexual Type, and Gender Identity Disorder 
Not Otherwise Specified.14  

 
The APA continued to classify gender identity disorder as a psychiatric 

disorder throughout its revisions and publications of the DSM in 1987 and 1994.15 
In 2013, the APA published the fifth edition of the DSM, commonly referred to as 

                                            
11 34 C.F.R. § 160.34(a). 
12 Seishin Shinkeigaku Zasshi, The history of the concept of gender identity disorder, PubMed, 
U.S. National Library of Medicine (2012) https://www.ncbi.nlm.nih.gov/pubmed/22844818.  
13 Kenneth J. Zucker, The DSM Diagnostic Criteria for Gender Identity Disorder in Children, 
American Psychiatric Association (Oct. 17, 2009) www.cpath.ca/wp-
content/uploads/2009/08/ZUCKERDSM.pdf.  
14 Id.  
15 Id. 
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DSM-5.16 The APA renamed gender identity disorder as gender dysphoria. The 
APA’s stated reasoning follows: 

 
[T]o avoid stigma and ensure clinical care for individuals who see and feel 
themselves to be a different gender than their assigned gender. It replaces 
the diagnostic name “gender identity disorder with “gender dysphoria,” as 
well as makes other important classifications in criteria. It is important to 
note that gender nonconformity is not in itself a mental disorder. The critical 
element of gender dysphoria is the presence of clinically significant distress 
associated with the condition . . . For a person to be diagnosed with gender 
dysphoria, there must be a marked difference between the individual’s 
expressed/experienced gender and the gender others would assign him or 
her, and it must continue for at least six months. In children, the desire to 
be of the other gender must be present and verbalized. This condition 
causes clinically significant distress or impairment in social, occupational, 
or other important areas of functioning… Part of removing stigma is about 
choosing the right words. Replacing “disorder” with “dysphoria” in the 
diagnostic label is not only more appropriate and consistent with familiar 
clinical sexology terminology, it also removes the connotation that the 
patient is “disordered.”17 

 
The DSM-5 appears to be in line with what other researchers have found 

with respect to transgender individuals. In fact, recent research hints at the 
possibility of a biological basis for being transgender.  Researchers from the 
Boston University School of Medicine published a review contesting the traditional 
notion that people choose the gender they prefer, and instead concluded that there 
is a biological basis for transgender identity.18  The review introduces evidence 
that gender has an innate biological basis – an immutable characteristic that, like 
skin color or race, is not optional.19  
 

Recognizing the growing evidence that there may be a biological basis for 
gender, the GENder Education and Care, Interdisciplinary Support Program 
(“Genecis”) opened at Children’s Medical Center of Dallas in May 2015.20  Patients 

                                            
16 American Psychiatric Association, History of the DSM, 
https://www.psychiatry.org/psychiatrists/practice/dsm/history-of-the-dsm. 
17 American Psychiatric Association, Gender Dysphoria Fact Sheet, 
http://www.dsm5.org/Documents/Gender%20Dysphoria%20Fact%20Sheet.pdf. 
18 Alex Rozier, BU researchers find biological basis for transgender identity, The Daily Free Press 
(Feb. 18, 2015, 2:04 AM) http://dailyfreepress.com/2015/02/18/bu-researchers-find-biological-
basis-for-transgender-identity/. 
19 Id. 
20 Scott Farwell, Free to be themselves: Children’s Medical Center Dallas opens clinic for 
transgender children and teenagers, the only pediatric center of its type in the Southwest, Dallas 
Morning News (June 4, 2015), http://interactives.dallasnews.com/2015/gender/. 
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must identify as cross-gender consistently over time before receiving treatment.21  
Dr. Meredith Chapman, a psychiatrist at Genecis and an assistant professor of 
psychiatry at UT Southwestern, said the following regarding the transgender 
person’s experience that is difficult for society to accept: 
 

As human beings, we live in a world that is gray…But we strive for 
a world that is black and white, yes or no, with binary males and 
females. For a lot of people, it’s a very foreign concept to try to 
imagine someone who’s unbelievably distressed by this 
incongruence between their sex and gender.22  
 

 Until more definitive scientific data is available and while critics challenge 
the research that is being conducted, school leaders may struggle on when to 
accommodate transgender students and when requested accommodations might 
implicate other students’ rights. 
 

B. Earlier Case Law 
 

In June, 2015, Caitlyn Jenner (formerly Bruce) was on the cover of Vanity 
Fair.23  We may never know the extent to which her debut as a transgender female 
after being a well-known and liked Olympic male icon caused a measurable 
increase in the conversation about transgender people and their desire to be 
treated in conformity with their gender identity.  But we do know that before 2015, 
little case law or OCR guidance was available to address these issues as they 
were not being regularly raised. 

 
(1) Title VII case law provides some analogous reasoning 

 
Although Title VII provides anti-discrimination protections for employees 

and has a different legislative history (i.e., it was passed many years before Title 
IX), the statutory language is nearly identical. 

 
Title IX: “No person in the United States shall, on the basis of sex, 
be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or activity 
receiving Federal financial assistance . . .”24 
 
Title VII: “It shall be an unlawful employment practice for an employer 
… to discriminate against any individual with respect to his 

                                            
21 Id. 
22 Id. 
23 http://www.vanityfair.com/hollywood/2015/06/caitlyn-jenner-bruce-cover-annie-leibovitz 
24 20 U.S.C.§ 1681(a). 
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compensation, terms, conditions, or privileges of employment, 
because of such individual’s race, color, religion, sex, or national 
origin.”25 
  
As such, Title VII cases may provide some guidance and analysis on the 

use of the term “sex” and when it does and does not protect gender identity and 
expression. 
 

In 2001, a faculty member at Maricopa County Community College District 
(“MCCCD”) started presenting herself as a female after having taught three 
courses as a male in the Fall of 2000.26 Ms. Kastl changed her name, changed her 
driver’s license, and had multiple medical and surgical procedures.27  

 
After Ms. Kastl was hired to teach additional courses in the fall of 2001, the 

school received complaints about a man using the women’s restroom.28 In 
response, the school told Ms. Kastl “that she could not use the women’s restroom 
until she provided proof that she had completed sex reassignment surgery.”29 
Subsequently, Ms. Kastl’s contract was not renewed after the fall 2001 semester.  

 
Ms. Kastl brought a lawsuit against MCCCD alleging violations of Title VII 

and Title IX of the Civil Rights Act.30 The Arizona District Court granted MCCCD’s 
Motion for Summary Judgment stating that Ms. Kastl “failed to meet her burden of 
establishing a prima facie case of discrimination because she . . . provided no 
evidence that she was a biological female and a member of a protected class . . . 
.”31 The district court’s decision was affirmed on appeal to the Ninth Circuit because 
Ms. Kastl “did not put forward sufficient evidence demonstrating that MCCCD was 
motivated by Kastl’s gender . . . .”32  Had sufficient evidence been established, this 
court may have held differently. 

 
Indeed, courts have come to various conclusions about gender identity 
discrimination in the workplace.33   
                                            
25 42 U.S.C. § 2000e-2(a)(1). 
26 Kastl v. Maricopa Cnty. Cmty. College Dist., 2006 U.S. Dist. LEXIS 60267 at *2-3 (D. Ari. 2006) 
27 See id., at *3-4. 
28 Id., at *4. 
29 Id., at *5.  
30 Id., at *5-6.  
31 Id., at *20.  
32 Kastl v. Maricopa Cnty. Cmty. College Dist., 325 Fed. Appx. 492 (9th Cir. 2009).  
33 See Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998)(recognizing a cause of 
action for same-sex sexual harassment under Title VII, male oilfield worker was subjected to 
humiliating sex-related actions and threatened with rape by other male co-workers); Nichols v. 
Azteca Rest. Enters., Inc., 256 F.3d 864 (9th Cir. 2001)(finding that harassment of the plaintiff by 
his co-workers for failing to conform to a male stereotype was harassment "because of sex"); see 
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One definitive opinion in this area resolves the issue of whether a male or 

female can sue for discrimination for not acting in conformity with gender 
expectations.  In, Price Waterhouse v. Hopkins, the Supreme Court ruled for the 
plaintiff, stating that Title VII reaches claims of discrimination based on "sex 
stereotyping," and that "[i]n the specific context of sex stereotyping, an employer 
who acts on the basis of a belief that a woman cannot be aggressive, or that she 
must not be, has acted on the basis of gender."34 The Court stated further that "we 
are beyond the day when an employer could evaluate employees by assuming or 
insisting that they matched the stereotype associated with their group."35 The Court 
looked to congressional intent as the basis for its decision.36 The Court stated that 
"in forbidding employers to discriminate against individuals because of their sex, 
Congress intended to strike at the entire spectrum of disparate treatment of men 
and women resulting from sex stereotypes."37 

 
In Smith v. City of Salem, the Sixth Circuit Court of Appeals applied the 

analysis to a transgender female employee who was suspended after she began 
to express a more feminine appearance and informed the employer that she would 
be undergoing a complete transition,  concluding as follows:  “After Price 
Waterhouse, an employer who discriminates against women because, for 
instance, they do not wear dresses or makeup, is engaging in sex discrimination 
because the discrimination would not occur but for the victim's sex. It follows that 
employers who discriminate against men because they do wear dresses and 
makeup, or otherwise act femininely, are also engaging in sex discrimination, 
because the discrimination would not occur but for the victim's sex.”38 

 
In Schroer v. Billington, the District of Columbia district court awarded a 

transgender female judgment against her employer under Title VII where the 
employer withdrew her offer of employment after she began presenting herself as 
a woman and informed the employer that she had been diagnosed with gender 
dysphoria and would be undergoing a transition.39  The district court based its 
holding on the plain language to Title VII and stated that “[e]ven if the decisions 
that define the word "sex" in Title VII as referring only to anatomical or 
chromosomal sex are still good law—after that approach has been eviscerated by 
Price Waterhouse—the [employer’s] refusal to hire Schroer after being advised 

                                            
c.f., Mims v. Carrier Corp., 88 F. Supp. 2d 706 (E.D. Tex. 2000) (finding no legal protection for 
employee harassed due to others’ perception that he was homosexual). 
34 490 U.S. 228, 250 (1989). 
35 Id. at 251. 
36 See id. at 250-52. 
37 Id. at 251. 
38 378 F. 3d 566, 568 (6th Cir. 2004) (emphasis in original). 
39 See 577 F. Supp. 2d 293, 295-300, 307 (D.D.C. 2008). 

9



 

 

that she planned to change her anatomical sex by undergoing sex reassignment 
surgery was literally discrimination ‘because of  . . . sex.’"40   

The court further analogized the situation to religious discrimination: 
Imagine that an employee is fired because she converts from 
Christianity to Judaism. Imagine too that her employer testifies that 
he harbors no bias toward either Christians or Jews but only 
"converts." That would be a clear case of discrimination "because of 
religion." No court would take seriously the notion that "converts" are 
not covered by the statute. Discrimination "because of religion" easily 
encompasses discrimination because of a change of religion. But in 
cases where the plaintiff has changed her sex, and faces 
discrimination because of the decision to stop presenting as a man 
and to start appearing as a woman, courts have traditionally carved 
such persons out of the statute by concluding that "transsexuality" is 
unprotected by Title VII. In other words, courts have allowed their 
focus on the label "transsexual" to blind them to the statutory 
language itself.41 
 
On August 23, 2016, Texas, along with Wisconsin, Kentucky, Nebraska and 

Kansas, filed suit against the federal government in the U.S. District Court for the 
Northern District of Texas, alleging that the U.S. Department of Health and Human 
Services’ (“HHS”) regulation guaranteeing health care coverage to transgender 
people under the Affordable Care Act (“ACA”) “. . . forces doctors to perform 
controversial and sometimes harmful medical procedures ostensibly designed to 
permanently change an individual’s sex—including the sex of children.”42 The 
lawsuit alleges that a regulation under the ACA similarly “redefines ‘sex’ to include 
‘an individual’s internal sense of gender, which may be male, female, neither, or a 
combination of male and female, and which may be different from an individual’s 
sex assigned at birth.’”43  The HHS regulation, the lawsuit alleges, “not only forces 
healthcare professionals to violate their medical judgment, it also forces them to 
violate their deeply held religious beliefs.”44 While the outcome of this case will not 
directly impact the analysis of most transgender student issues, it may provide 
some insight into how courts will handle the controversy between advocates for 
accommodation and those who oppose it. 

 
(2) Little Authority existed before 2015 on transgender student issues 

 

                                            
40 See id. at 306, 308. 
41 See id. at 306. 
42 Franciscan Alliance, Inc., et al. v. Sylvia Burwell, et al., Docket No. 7:16-cv-00108-O (N.D. Tex. 
2016). 
43 Id. 
44 Id. 
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Prior to 2015, little authority existed that provided helpful guidance on 
transgender student issues. The authority that did exist provided nothing more than 
a conflicting hodgepodge of opinions based on state civil rights statutes, Title IX, 
and Title VII.  
 
 In 2008, a Nevada district court dismissed a lawsuit brought by the parents 
of what the court referred to as a preoperative male-to-female transgender 
student.45 It held that the parents had failed to establish that they had standing 
because the student never actually enrolled at any school district high school.46 
 

In early 2015, the Western District of Pennsylvania dismissed the lawsuit of 
a transgender male student, Seamus Johnston, filed against the University of 
Pittsburgh.47 While a student at the University of Pittsburgh, Johnston used the 
men’s restroom, enrolled in men’s weight training, and used the men’s locker 
room.48 The University informed Johnston that he could not continue to use the 
men’s facilities, but offered a unisex locker room.49 The University then waivered 
from its position stating that Johnston could use the male facilities if he updated 
his school records to reflect his transition by providing a court order or a new birth 
certificate.50  
 

Johnston continued to use the male facilities and the campus police issued 
a citation for disorderly conduct and threatened to arrest him if he continued using 
the male facilities.51 The coordinator of the University’s Office of Student Conduct 
and Conflict Resolution “issued an interim persona non grata against [Johnston], 
barring him from the Sports Center due to his continued use of the men’s locker 
room.”52 The University filed disciplinary charges against Johnston and he was 
found guilty of violating the Student Code of Conduct, ordered not to use the male 
facilities, was required to attend counseling, and was placed on probation for 
nearly a year.  Johnson was excluded “from all male-designated campus facilities 
until [Johnston] graduated from” the University.53 Johnston was ultimately expelled 
from the University after he continued to use the male facilities and was charged 
with indecent exposure, criminal trespass, and disorderly conduct.54 

 

                                            
45 Doe v. Clark Cnty. Sch. Dist., 06-CV-1074-JCM, 2008 WL 4372872 (D. Nev. Sept. 17, 2008). 
46 Id. 
47 Johnston v. University of Pittsburgh , et al., 97 F.Supp.3d 657 (W.D. Pa. 2015).  
48 Id. at 663. 
49 Id.  
50 Id. 
51 Id. 
52 Id. 
53 Id. at 663-64. 
54 Id. at 664. 
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Johnston filed suit against the University alleging, among other things, that 
the University violated Title IX.55 Specifically, Johnston alleged that the University 
and other defendants, “without justification, treated Plaintiff differently from other 
similarly situated students on the basis of sex, including his transgender status and 
perceived failure to conform to gender stereotypes, and . . . retaliated against 
Plaintiff for asserting his constitutional right to be free from discrimination based 
on sex.”56  

 
The court ultimately held that the University did not violate Title IX because 

the University was simply enforcing its sex-segregated bathrooms policy based on 
Johnston’s birth sex, and because the University allowed Johnston “to dress like a 
man, act like a man, change his name to reflect his male gender, and enroll in 
classes designated for males.”57 

 
 In 2014, a California trial court upheld the expulsion of a transgender 
student.58 Domaine Javier presented as a female student at California Baptist 
University, using a driver’s license and social security card which both identified 
her as female.59 Javier appeared on an episode of MTV’s True Life in which she 
classified herself as transgender.60 The University expelled Javier after the show 
aired and ordered her not to be seen on public areas of the campus.61 The 
University claimed it expelled Javier for fraud.62  
 
 Javier brought suit under a California Civil Rights statute which protects 
individuals from discrimination based on their gender identity.63 The court held that 
the school was not a “business establishment” subject to the civil rights statute, but 
did award damages to Javier for the portions of the campus that were for-profit 
entities (i.e. the library and restaurants).64  
 

                                            
55 Johnston, 97 F.Supp.3d at 666.  
56 Id. 
57 Id. at 681. 
58 Lorelei Laird, Transgender student and Baptist college both claim victory in lawsuit over 
expulsion, ABA Journal (July 14, 2914 9:12 P.M.), 
http://www.abajournal.com/news/article/transgender_student_baptist_college/. 
59 Id. 
60 Id. 
61 Id. 
62 Id. 
63 Id. 
64 Id. 
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 Also in 2014, George Fox University refused to recognize a student as 
male.65 The student sought to live in the male dorms, but the University had a 
prohibition from unmarried students living with a member of the opposite sex.66 
The University attempted to accommodate the student by providing a single-
person apartment on campus.67 After the student’s attorney threatened to file a 
Title IX action, the University asked the Department of Education to recognize a 
religious exemption to Title IX for the faith based university.68 An exemption was 
given and the Department of Education has since given religious exemptions to 
other universities.69  
 
 In contrast to the California court’s decision, the Maine Supreme Judicial 
Court held in 2014 that a school district violated a transgender student’s rights 
under the Maine Human Rights Act (MHRA) when it prohibited her from using the 
girls’ communal restroom at school.70 
 
 In Michigan, a lawsuit was brought against a school district and its 
administrators for having “a custom, policy or procedure of discriminating against 
students on the basis of sex, specifically transgender individuals.”71 The student 
alleged that the administrators and teachers refused to identify the transgender 
student as a male and some told other students and parents that the transgender 
was a girl.72 The complaint also alleged that the principal at one of Max’s schools 
stated that “[i]f she is going to dress like a boy she needs to toughen up.”73 The 
case is still awaiting disposition in the Eastern District of Michigan.  
 

C.  Current Litigation and Statutes 
 

In 2016, several cases have been working their way through the court 
system in various jurisdictions.  (See National School Boards Association 
Transgendre Student Litigation Chart, http://www.nsba.org/transgender-litigation-
chart.) Unless and until we have binding precedent from the United States 
Supreme Court or the federal Congress, what educators must, can, and should do 
                                            
65 Joshua Hunt and Richard Perez-Pena, Housing Dispute Puts Quaker University at Front of 
Fight Over Transgender Issues, New York Times (July 24, 2014), 
http://www.nytimes.com/2014/07/25/us/transgender-student-fights-for-housing-rights-at-george-
fox-university.html?_r=0. 
66 Id. 
67 Id.  
68 Id. 
69 Id. 
70 Doe v. Regional Sch. Unit 26, 86 A.3d 600 (Me. 2014). 
71 Tooley v. Van Buren Public Schools, et al., Docket No. 2:14-cv-13466-AC-DRG, at p.17 (E.D. 
Mich. 2014).  
72 Id. at p. 17. 
73 Id. at p. 6. 
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in various parts of the country are likely to vary.  Regardless of what steps or 
approach an educational institution takes – whether to grant or deny transgender 
student requests for accommodation and inclusion – someone may have the ability 
to bring a cause of action that could at least survive dismissal.  If a student’s 
request - such as to use the restroom or play on the team of their gender identity - 
is granted, another student or parent might argue that the accommodation 
interferes with their rights, such as to privacy.  If a student’s request is denied, the 
student may have a viable claim and could have assistance from the ACLU or 
other organizations anxious to bring litigation to effectuate change. 
 

(1) Illinois case highlights competing interests 
 

In Students and Parents for Privacy, et al. v. Department of Education, et 
al.74, under pressure and looking at losing millions of dollars in federal funding, the 
Township High School District 211 school board voted to give a transgender 
student the right to access the girls’ locker on December 3, 2015.75 In response, 
on May 4, 2016, a group of parents and students in Illinois brought a lawsuit against 
the United States Department of Education. The plaintiffs alleged that the school 
district and the Department of Education violated the students’ fundamental right 
to privacy and the parents’ substantive due process rights – i.e., their constitutional 
right to instill moral standards and values in their children. The plaintiffs also 
alleged violations of Title IX, the Religious Freedom Reformation Act, and the Free 
Exercise Clause of the First Amendment.  

 
On August 15, 2016, the U.S. District Court heard oral arguments on 

whether to grant the plaintiffs’ request for a preliminary injunction. Judge Jeffrey 
Gilbert did not issue a decision, but instead indicted that he will provide a report 
with his recommendations to the District Judge Jorge Alonso.76  

 
(2) Gloucester County in Virginia may be first to Supreme Court 

 

                                            
74 Students and Parents for Privacy, et al. v. Department of Education, et al., 1:16cv4945 (N.D. Ill. 
2016). 
75 Duaa Eldeib and Dawn Rhodes, Lawsuit filed after transgender student gets locker room 
access in Palatine, Chicago Tribune (May 5, 2016), 
http://www.chicagotribune.com/news/local/breaking/ct-transgender-palatine-high-school-lawsuit-
met-20160504-story.html. 
76 Dawn Rhodes and Duaa Eldeib, No decision from judge on barring transgender student from 
locker room, Chicago Tribune (Aug. 15, 2016), 
http://www.chicagotribune.com/news/local/breaking/ct-transgender-lawsuit-palatine-met-
20160815-story.html. 
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In G.G. v. Gloucester County School Board,77 a transgender boy filed a law 
school against his school board for banning him from using the boys’ restroom at 
his school in violation of Title IX.78  

 
The District Court dismissed G.G.’s Title IX claims on the basis that Title IX 

only provided protections based on sex, not gender, gender identity, or sexual 
orientation.79 On appeal, G.G. asserted that the Department of Education’s 
(“DOE”) interpretations of its own ambiguous regulations should be afforded 
controlling weight. The Fourth Circuit disagreed with the District Court’s contention 
that the DOE regulation was unambiguous holding that “the regulation is 
susceptible to more than one plausible reading because it permits both the Board’s 
reading . . . and the Department’s interpretation . . . .”80 Accordingly, the Fourth 
Circuit held that because the DOE’s interpretation of its regulation was not plainly 
erroneous and, as such, it should be afforded deference.81 

 
The Fourth Circuit reversed the district court’s dismissal of G.G.’s Title IX 

claims and remanded the case to the district court for implementation of an 
injunction against the school board so as to allow G.G. to use the boys’ restroom.82 
The school board applied to the U.S. Supreme Court seeking a stay of the Fourth 
Circuit’s decision and the preliminary injunction entered by the district court 
pending the school board’s filing of a writ of certiorari. The stay was granted by the 
Supreme Court on August 3, 2016.83 The Supreme Court indicated that the stay 
would remain in place until the school board filed its writ of certiorari, which it did 
on August 29, 2016.84  

 
(3) North Carolina House Bill 2 requires focus on biological sex 
 

In March 2016, the North Carolina legislature passed House Bill 2 (“HB2”), 
which addresses the use of bathrooms and changing facilities by transgender 
individuals. Specifically, the bill states that “[l]ocal boards of education shall require 
every multiple occupancy bathroom or changing facility that is designated for 
student use to be designated for and used only by students based on their 

                                            
77 G.G. v. Gloucester Cnty. Sch. Bd., 822 F.3d 709 (4th Cir. 2016).  
78 Id., at 714-15. 
79 Id., at 717. 
80 Id., at 720. 
81 Id., at 722. 
82 Id., at 715. 
83 Gloucester Cnty. Sch. Bd. v. G.G., 2016 U.S. LEXIS 4361, at *1 (2016). 
84 Amy Howe, Court enters, at least temporarily, the fray over transgender rights, SCOTUS blog 
(Aug. 3, 2016, 5:31 PM), http://www.scotusblog.com/2016/08/court-enters-at-least-temporarily-
the-fray-over-transgender-rights/. 
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biological sex.”85 The legislature defined biological sex to be the sex designated 
on a person’s birth certificate.86 The bill allows for accommodations, “but in no 
event shall that accommodation result in the local boards or education allowing a 
student to use a multiple occupancy bathroom or changing facility . . . for a sex 
other than the student’s biological sex.”87 The bill also includes a section on equal 
access to public accommodations.88 The section states that  
 

[i]t is the public policy of [North Carolina] to protect and safeguard 
the right and opportunity of all individuals within the State to enjoy 
fully and equally the goods, services, facilities, privileges, 
advantages, and accommodations of places of public 
accommodations from of discrimination because of . . . biological 
sex, provided that designating multiple or single occupancy 
bathrooms or changing facilities according to biological sex . . . shall 
not be deemed to constitute discrimination.89 

 
 In response to North Carolina’s HB2, three lawsuits were filed.  The state 
ACLU filed suit shortly after the legislation’s passage, on behalf of three individual 
transgender plaints:  an employee of UNC-Chapel Hill, a student at UNC-
Greensboro, and a high school student at the N.C. School of the Arts.90  On May 
4 2016, the Department of Justice sent a letter to the North Carolina Governor, the 
Department of Public Safety, and the University of North Carolina warning that 
HB2 violated Title VII, Title IX, and the Violence Against Women Act. In its letter, 
the Department of Justice demanded a response by May 9, 2016. North Carolina 
responded on the date requested by filing a lawsuit against the United States, the 
Department of Justice, the Attorney General, and the Assistant Attorney General 
for the Office of Civil Rights seeking a declaratory judgment that its law did not 
violate Title VII or the Violence Against Women Act.91  
 

North Carolina argued that its bill did not discriminate because it required 
all employees to use the bathroom of their biological sex. In response, the 
Department of Justice brought a countersuit against North Carolina, the N.C. 
Department of Public Safety, and the University of North Carolina and its Board of 
Governors seeking a judgment from the court that the University was violating Title 
IX, the Department of Public Safety and the University were violating the Violence 

                                            
85 North Carolina House Bill 2, Session Law 2016-3, § 115C-521.2(b), 
http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2015E2&BillID=hb2.  
86 Id. at § 115C-521.2(a)(1).  
87 Id. at § 115C-521.2(c). 
88 Id. at § 143-422.10. 
89 Id. at § 143.422.11(a). 
90 See Carcano et al. v. McCrory, et al., 1:16-cv-00236 (M.D.N.C. 2016); 
91 See United States of America v. State of North Carolina, et al., 1:16-cv-00425 (M.D.N.C. 2016).  
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Against Women Act, and the State, the University, and the Department of Public 
Safety were violating Title VII.92  

 
District Judge Thomas D. Schroeder, the judge assigned to hear the ACLU 

lawsuit, held a hearing on August 1 on the plaintiffs’ motion for a preliminary 
injunction. On August 26, Judge Schroeder granted a narrow injunction, on behalf 
of only the three named plaintiffs, on their Title IX claim and sought additional 
briefing on the plaintiffs’ due process claims. The judge also is now considering 
motions filed by the defendants to stay the proceedings until the Supreme Court 
rules on the cert petition in the G.G. case. Texas and 12 other states have filed a 
brief in support of those motions.  

 
While the citizens and schools of North Carolina wait for the courts to 

resolve the issue on what the law will allow and require, many businesses are 
voting with their buying power by boycotting the entire state for certain events.93 
Some businesses have also cancelled expansion plans within the state.94 

 
Notably, on the other hand, a handful of states have passed anti-

discrimination statutes which include public accommodation protection for 
transgender individuals.95 Litigation to challenge these provisions may be 
forthcoming as well. 

 
(4) Texas: Recent events question the “Friendly State” motto 
 

The superintendent of Fort Worth Independent School District enacted 
student guidelines to support a Board Policy from 2011 that progressively 

                                            
92 See United States of America v. State of North Carolina, et al., 1:16-cv-00425 (M.D.N.C. 2016); 
Carcano et al. v. McCrory, et al., 1:16-cv-00236 (M.D.N.C. 2016). 
93 See Jon Kamp and Valerie Bauerlein, NBA Pulls All-Star Game from Charlotte Over North 
Carolina Bathroom Law, The Wall Street Journal (July 21, 2016), http://www.wsj.com/articles/nba-
pulls-all-star-game-from-charlotte-over-north-carolina-bathroom-law-1469138932; Elahe Izadi, 
Cirque du Soleil cancels North Carolina shows to protest LGBT law, The Washington Post (Apr.15, 
2016), https://www.washingtonpost.com/news/post-nation/wp/2016/04/15/cirque-du-soleil-
cancels-north-carolina-shows-to-protest-lgbt-law/?utm_term=.fc21cce631c6; Mark Berman, Bruce 
Springsteen cancels North Carolina concert to protest bathroom law, The Washington Post (Apr. 
8, 2016), https://www.washingtonpost.com/news/post-nation/wp/2016/04/08/bruce-springsteen-
cancels-n-c-show-to-protest-bathroom-law/?utm_term=.1092eedce233; David Perlmutt, 13 groups 
drop plans for Charlotte events, more could come over HB2, The Charlotte Observer (Apr. 8, 2016), 
http://www.charlotteobserver.com/news/local/article70867152.html. 
94 See David Goldman, North Carolina loses 400 jobs as PayPal pulls facility, CNN Money (Apr. 5, 
2016), http://money.cnn.com/2016/04/05/technology/paypal-north-carolina-lgbt/; Peter Eavis, 
Deutsche Bank Freezes North Carolina Expansion, in Protest of Bias Law, The New York Times 
(Apr. 12, 2016), http://www.nytimes.com/2016/04/13/business/dealbook/deutsche-bank-freezes-
north-carolina-expansion-in-protest-of-bias-law.html?_r=0. 
95 See, e.g., Colo. Rev. Stat. § 24-34-601; Conn. Gen. Stat. § 46a-64; Cal. Civ. Code § 51(b); Iowa 
Code § 216.7; Minn. Stat. § 393A.11. 
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provided rights for transgender students that neither the federal or state law 
expressly required at the time (and arguably still may not): 

 
The District prohibits discrimination, including harassment, against any 

student on the basis of race, color, religion, gender, sexual orientation, gender 
identity and expression, national origin, disability, or any other basis prohibited by 
law.  The District prohibits dating violence, as defined by this policy.  Retaliation 
against anyone involved in the complaint process is a violation of District Policy 
and is prohibited 
 

The guidelines were thorough and specific and essentially followed the 
reasoning found in OCR guidance that was available at the time (as discussed in 
more detail below).  Many citizens spoke up publicly at board meetings, both in 
favor and against the guidelines.  Board members conducted town hall meetings 
to hear from citizens, who raised concerns about the high suicidal rate among 
transgender teens as well as religious and privacy concerns of other students that 
could be jeopardized if the guidelines were followed.  Interestingly, the original 
guidelines required that students show a consistent and uniform belief in their 
gender identity to avoid much of the anticipated criticism that students would use 
the guidelines for leverage to obtain certain perceived benefits (i.e. pretending to 
identify as a girl to sneak into the girls’ locker room).  The guidelines also 
acknowledged that the law requires confidentiality, even from parents, if neglect or 
abuse is reasonably suspected or anticipated. 
 

Texas Lieutenant Governor Dan Patrick and Texas Attorney General Ken 
Paxton advised Fort Worth ISD that they opposed the original guidelines and called 
for the superintendent’s resignation.  Some press conferences were held, and the 
local community experienced a national spotlight no one had intended to shine. 
 

After the outcry by Texas leadership and numerous local citizens, the 
superintendent hired an outside legal consultant to revise the guidelines.  The 
updated guidelines are only two pages and instruct a student and/or parent 
seeking accommodation to contact District leadership, who will hold a meeting and 
develop an individual support plan to address the student’s request on a case-by-
case basis (including use of restroom facilities and participation on a sports team).  
Notably, the guidelines cite to the University Interscholastic League rules that play 
will be determined by a student’s birth certificate. 
 

Essentially, the shorter guidelines do not cause alarm as they do not 
guarantee any particular outcome for any particular student.  However, they allow 
the district to comply fully with the law (as it exists at the time, moving target that it 
is) and to offer any and all protections as the earlier version of the guidelines 
detailed (unless mandatory law then available prevents doing so). 
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In the meantime, Texas Attorney General Paxton has filed suit on behalf of 2 
school districts and 12 other states to challenge the OCR guideline requiring 
schools to honor a student’s gender identity found in the May 13, 2016 guidance, 
which is discussed below.96 On August 21, 2016, U.S. District Judge O’Conner 
issued a nationwide injunction on the May 13, 2016 guidance issued by the OCR.97  
Judge O’Conner held that the 2016 DCL was not entitled to Auer deference 
(discussed below) and stated that “[t]he Guidelines are, in practice, legislative 
rules—not just interpretations of policy statements because they set clear legal 
standards.”98  The court also enjoined the defendants from relying on the 
guidelines in any litigation following the date of the court’s order, or “initiating, 
continuing, or concluding any investigation based on [the] interpretation that sex” 
in Title IX includes gender identity.99  

 

A similar lawsuit was filed in federal district court by Nebraska and nine other 
states:  Arkansas, Kansas, Michigan, Montana, North Dakota, Ohio, South 
Carolina, South Dakota and Wyoming. State of Nebraska v.  USA, No. 16-03117 
(D. Neb. Filed Jul. 8, 2016). Nebraska’s Attorney General argues that the ED/DOJ 
May 13 guidance violates Administrative Procedure Act by writing in “gender 
identity” where Title VII and Title IX say “sex.” 
 

IV. To How Much Deference is a Dear Colleague Letter Entitled? 
 
A. Auer and Recent Decisions Interpreting It 

 
In 1997, the United States Supreme Court issued an opinion in Auer v. 

Robbins.100 In Auer, police officers brought suit alleging they were entitled to 
overtime pay.101 The police commissioner argued that the officers were exempt 
under the Fair Labor Standards Act (“FLSA”) as executive, administrative, or 
professional employees.102 The trial court held that the police officers were exempt 
under the FLSA and the court of appeal affirmed.103 The Supreme Court granted 
certiorari to determine whether the Secretary of Labor had adequately interpreted 
the “salary-basis” test related to the exempt status of an employee.104 

                                            
96 State of Texas, et al. v. United States of America, et al., 7:16-cv-00054-o (N.D. Tex. 2016). 
97 Jon Herskovitz, U.S. judge grants nationwide injunction to halt Obama transgender policy, 
Reuters (Aug. 22, 2016 9:18a.m.), http://www.reuters.com/article/us-usa-lgbt-idUSKCN10X18O. 
98 Preliminary Injunction Order, State of Texas, et al. v. United States of America, et al., 7:16-cv-
00054-o, at p. 27 (N.D. Tex. 2016). 
99 Id. at p. 37. 
100 Auer v. Robbins, 519 U.S. 452 (1997). 
101 Id., at 454. 
102 Id. 
103 Id., at 455-56. 
104 Id., at 454-55. 
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The Supreme Court stated that “[b]ecause the salary-basis test is a creature 

of the Secretary’s own regulations, his interpretation of it is, under our 
jurisprudence, controlling unless plainly erroneous or inconsistent with the 
regulation.”105 Thus, the Supreme Court affirmed the court of appeals’ judgment in 
giving deference to the Secretary of Labor’s interpretation of its own regulations.106   
 

In addition to the Fourth Circuit giving Auer deference in the Gloucester 
County case,107 the Supreme Court was recently asked to address Auer deference 
in a case out of the Eighth Circuit.108 The petitioners specifically asked the 
Supreme Court to resolve a circuit split as follows: “Should federal courts defer, 
under Auer v. Robbins . . . , to an agency construction of an interpretive field 
manual (‘second level Auer deference’), as have the Sixth Circuit and the Eighth 
Circuit . . . , or not, as the Fifth Circuit has held?”109 How the court will resolve the 
circuit split remains to be seen. The respondent’s response was due September 
12, 2016.110   

 
B. Dear Colleague Letters and Other OCR Guidance Encourage 

Accommodation 
 
The OCR is charged with enforcement of Title IX.111 The OCR “evaluates, 

investigates, and resolves complaints alleging sex discrimination.”112 In addition, 
the OCR “conducts proactive investigations, called compliance reviews, to 
examine potential systemic violations based on sources of information other than 
complaints.”113 Finally, the OCR “provides technical assistance and information 
and guidance to schools, universities, and other agencies to assist them in 
voluntarily complying with Title IX.114  

 
(1) 2010 Dear Colleague Letter addresses bullying or harassment 

 

                                            
105 Id., at 461 (internal quotation omitted). 
106 See id. 
107 G.G. v. Gloucester Cnty. Sch. Bd., 822 F.3d 709 (4th Cir. 2016). 
108 Foster v. Vilsack, 820 F.3d 330 (8th Cir. 2016), petition for cert. filed (U.S. Aug. 8, 2016) (No. 
16-186). 
109 Id. at p. i.  
110 Docket Sheet, Foster v. Vilsack (No. 16-186), 
https://www.supremecourt.gov/search.aspx?filename=/docketfiles/16-186.htm.  
111 Title IX and Sex Discrimination, Office for Civil Rights, 
http://www2.ed.gov/about/offices/list/ocr/docs/tix_dis.html. 
112 Id. 
113 Id. 
114 Id. 
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 On October 26, 2010, the OCR issued a Dear Colleague Letter (“DCL”) 
providing guidance on harassment and bullying. In the letter, the OCR addresses 
different types of bullying or harassment by race, sex, and gender.115 The letter 
provides a case sample of a gay student being bullied and harassed on social 
media sites.116 The school reprimanded the students perpetrating the harassment, 
but did not undertake additional steps to prevent others from harassing the gay 
student.117 The OCR determined under that scenario that “[b]ased on the student’s 
self-identification as gay and the homophobic nature of some of the harassment, 
the school did not recognize that the misconduct included discrimination covered 
by Title IX.”118  
 
 The OCR went on to say that Title IX “prohibits gender-based harassment, 
which may include acts of verbal, nonverbal, or physical aggression, intimidation, 
or hostility based on sex or sex-stereotyping.”119 The OCR went a step further by 
recognizing that Title IX protects “all students, including lesbian, gay, bisexual, and 
transgender (LGBT) students, from sex discrimination.”120 Based on its 
interpretation of Title IX, the OCR found that under the scenario provided above, 
a school is not relieved of its investigative duties because harassment is based on 
sexual orientation. Instead, a school is required to recognize that bullying or 
harassment based on sexual orientation is a type of sexual or gender-based 
harassment that the school must address under Title IX.121  
 

(2) 2014 Questions and Answers on Title IX and Sexual Violence 
 
 In April 29, 2014, the OCR issued guidance on Title IX and sexual violence 
to clarify a DCL it issued in 2011.122 Among the questions and answers provided 
was an answer to the question “How should a school handle sexual violence 
complaints in which the complainant and the alleged perpetrator are members of 
the same sex?”123 The OCR provided the following guidance: 
 

Title IX’s sex discrimination prohibition extends to claims of 
discrimination based on gender identity or failure to conform to 

                                            
115 Dear Colleague Letter, Office for Civil Rights (Oct. 26, 2010), 
http://www2.ed.gov/about/offices/list/ocr/whatsnew.html. 
116 Id. 
117 Id. 
118 Id. 
119 Id. 
120 Id. 
121 Id. 
122 Questions and Answers on Title IX and Sexual Violence, Office for Civil Rights (Apr. 29, 
2014), http://www2.ed.gov/about/offices/list/ocr/whatsnew.html. 
123 Id. 
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stereotypical notions of masculinity or femininity and OCR accepts 
such complaints for investigation. Similarly, the actual or perceived 
sexual orientation or gender identity of the parties does not change 
a school’s obligations. Indeed, lesbian, gay, bisexual, and 
transgender (LGBT) youth report high rates of sexual harassment 
and sexual violence. A school should investigate and resolve 
allegations of sexual violence regarding LGBT student using the 
same procedures and standards that it uses in all complaints 
involving sexual violence.124  

 
(3) 2015 Interpretation Letter on use of restroom facilities 

 
On January 7, 2015, the OCR issued a letter to an attorney providing 

guidance related to transgender students’ access to restroom facilities.125 In the 
2015 letter, the OCR points the recipient to the OCR’s 2014 Questions and 
Answers document when stating that “a school generally must treat transgender 
students consistent with their gender identity” when the school “elects to separate 
or treat students differently on the basis of sex . . . .”126 

 
(4) 2016 Dear Colleague Letter on honoring gender identity 

 
 The OCR provided its most significant and pointed guidance on May 13, 
2016. The 2016 DCL specifically addressed “civil rights protections for transgender 
students” and “summarize[d] a school’s Title IX obligations regarding transgender 
students . . . .”127 As an initial matter, the OCR stated that “[t]he Departments treat 
a student’s gender identity as the student’s sex for purposes of Title IX and its 
implementing regulations.”128 As such, a school is required  
 

to provide transgender students equal access to educational 
programs and activities even in circumstances in which other 
students, parents, or community members raise objections or 
concerns . . . . [T]he desire to accommodate others’ discomfort 
cannot justify a policy that singles out and disadvantages a particular 
class of students.129 

 

                                            
124 Id. 
125 Letter to Emily T. Prince, Esq., Office for Civil Rights (Jan. 7, 2015), 
www.bricker.com/.../transgender_student_restroom_access_1-2015.pdf. 
126 Id. 
127 Dear Colleague Letter, Office for Civil Rights (May 13, 2016), 
http://www2.ed.gov/about/offices/list/ocr/lgbt.html. 
128 Id. 
129 Id. 
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 The 2016 DCL outlines a myriad of ways in which a school is required to 
accommodate transgender students under Title IX including providing a safe 
environment and the use of names and pronouns.130 More significantly, the 2016 
DCL addresses the use of sex-segregated facilities by transgender students.131 
The OCR specifically states that “[w]hen a school provides sex-segregated 
activities and facilities, transgender students must be allowed to participate in such 
activities and access such facilities consistent with their gender identity.”132 
 

V. Where Does This Leave Us? Advising School Boards When the Law is 
Evolving 
 
If you skipped the rest of this paper and turned to this section, go back!  

While the authors would really love to offer you some simple, bullet point advice 
that you can pick up and take home to your districts, you must understand the 
arguments on both sides of the issues, and especially which of those arguments 
are currently prevailing in your jurisdiction.  There are no short cuts. 

 
That said, here are some areas that may be worthy of local school districts 

taking the time to consider even before a request for transgender accommodation 
is made. 

 
1.  Cultivate a culture of treating all with dignity and respect – 

encourage inclusiveness; educate students on differing beliefs and allow 
respectful discourse; engage students in exercises to put themselves in 
others’ shoes (race, religion, gender identity), regardless of where our 
courts or legislatures ultimately decide students can go to the bathroom. 

2. Train your staff – expose your staff to lawyers, advocates, religious 
leaders, and others who have given time and attention and careful 
thought to the issues involving transgender students.  Allow fair and 
balanced positions to be shared. 

3. Set up a Google alert – watch current case law and news articles on 
transgender student issues so you will be apprised of developments, 
what is working, what is failing, and what courts and agencies are 
deciding.   We are experiencing a very fluid situation, and staying 
apprised of all developments will be critical to minimizing legal risk. 
 

4. Meet with the parent and student – when a request is made by a 
student or parent for recognition of their gender identity, the task force 

                                            
130 See id. 
131 See id. 
132 Id. 
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and/or appropriate campus personnel should meet with the parent and 
student to learn exactly what requests are being made, to ensure that 
the student sincerely wants the accommodation (and is not being 
pushed to be a test case by an advocacy group), that the student is 
aware of potential backlash for the accommodation, and to set a follow-
up period to regularly evaluate how the accommodation is working and 
what tweaks need to be made.  As part of this process, the parties should 
work together to address what information will be shared with other 
parents and students and what protections are needed to minimize 
retaliation. 

 
5. Create local policies or procedures – have your school board and/or 

district administration ready to address transgender student issues in 
these areas, whether through creation of policies and procedures or on 
a case-by-case basis:   

– Recordkeeping  
– Privacy and Confidentiality 
– Student Transitions  
– Restrooms and Related Facilities  
– Dress Code and Appearance  
– Gender‐based Activities  

 
6.  Weigh the legal risks – No matter what schools choose, there will be 

legal risk until we have definitive, mandatory guidance.  If a school 
refuses to accommodate a transgender student, the student may have 
standing to challenge that decision and may attempt to argue a violation 
of rights under Title IX and/or 42 U.S.C. Section 1983 (or state statutes, 
if applicable).  OCR may become involved and has already stated a 
position in honoring gender identity.  On the other hand, if you 
accommodate a transgender student by giving them access to facilities 
and programs, other students or parents may bring a claim based on 
their privacy and/or religious rights.   
 
Here are some of the questions to be asking:  which option is most likely 
to cause harm to students, how significant is harm (both by scope and 
type), and will the proposed action minimize the harm sufficiently to be 
worth the risk?  How many students are involved?  How vulnerable are 
the students and what protections are already in place?  Do all students 
involved have a sufficient ally for guidance and support?  Are the 
concerns being raised by students and/or parents?  Have you put your 
carrier on notice?  Is your lawyer on speed dial? 

  

24



 

 

 
VI. Conclusion 
 
There is no federal statute expressly creating a protected class based on 

gender identity.  Some courts and the Office of Civil Rights have interpreted Title 
IX (as well as Title VII in the employment context) to protect gender identity as part 
of “sex.”  OCR has issued guidance requiring schools to recognize gender identity.  
Lawsuits to challenge this suggestion have been filed.  Unless there is a statutory 
prohibition (i.e. North Carolina), local jurisdictions can provide more protections to 
transgender students than the law requires.  However, districts must be sensitive 
to the needs and fears of other students and weigh the risks of taking any action.  
Looking at student needs on a case-by-case basis is appropriate and often 
advisable.  At the end of the day, district leaders need to make a decision in the 
best interest of students, being sensitive to but not blindly loyal to the current status 
of the law. 
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TIMELINE RE TRANSGENDER ISSUES 
 

PRE-2014 
 

• In 2011, OCR initiated an investigation into the Arcadia Unified School District (Cal.), based on 
an allegation that a school district prohibited a transgender student from accessing facilities 
consistent with his male gender identity.  
 

• In July 2013, the school system entered into a resolution agreement with OCR under which it 
agreed to allow the student access to sex-specific facilities for male students, including restrooms 
and overnight accommodations. 
 

2014 
 

• In January 2014, in Doe v. Regional School Unit 26, 86 A.3d 600, the Supreme Court of Maine 
ruled that a state law’s prohibition on discrimination on the basis of sexual orientation (which 
included “a person’s actual or perceived gender identity or expression”) prohibited a local school 
from requiring a student who was born male but identified as female to use a single-stall unisex 
staff restroom, rather than the girls’ restroom.  
 

• In April 2014, the Office of Civil Rights (OCR) issued guidance titled, “Questions and Answers 
on Title IX and Sexual Violence.” In the guidance, OCR states that, “Title IX’s sex 
discrimination prohibition extends to claims of discrimination based on gender identity or failure 
to conform to stereotypical notions of masculinity or femininity and OCR accepts such 
complaints for investigation.” 

 
This appears to be the first time OCR has explicitly taken this position in a nationwide guidance 
document (as opposed to a particular investigation). 
 

• In October 2014, the Downey Unified School District (Cal.), entered into a resolution agreement 
with OCR to resolve a complaint that a student who was born male but identified as female was   
disciplined by staff because of the student’s gender non-conformity. The school also allegedly 
failed to respond to peer harassment of the student. 
 
In the resolution agreement, the school district agreed to treat the complaining student in the 
same manner as any female student and also agreed to update its policies and provide staff 
training. 
 

• On December 1, 2014, OCR issued guidance titled “Questions and Answers on Title IX and 
Single-Sex Elementary and Secondary Classes and Extracurricular Activities,” OCR states that, 
“Under Title IX, a recipient generally must treat transgender students consistent with their 
gender identity in all aspects of the planning, implementation, enrollment, operation, and 
evaluation of single-sex classes.” 
 

• On December 9, 2014, the Gloucester Co. School Board (Va.) votes to adopt a policy requiring 
students to use the restrooms and changing facilities that correspond with their gender at birth. 
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The policy was proposed in the wake of complaints that arose after a student, G.G., who was 
born female but identified as male, was permitted to use the boys’ restroom for a few weeks. 
 

2015 

• On January 7, 2015, OCR issued an opinion letter to Emily Prince, an attorney who had 
contacted the Department of Education to determine the department’s position on transgender 
students’ access to restrooms and locker rooms. In its response, OCR cites the December 1, 
2014, guidance and states, “When a school elects to separate or treat students differently on the 
basis of sex in those situations, a school generally must treat transgender students consistent with 
their gender identity.” 
 
Although OCR did not take a position on the school district identified in the attorney’s letter 
because it had not conducted an investigation, it referred in its response to the Arcadia and 
Downey complaints and resolutions.  
 

• In March 2015, the federal district court in the Western District of Pennsylvania issues a decision 
in Johnston v. University of Pittsburgh. In the case, the question presented was “whether a 
university, receiving federal funds, engages in unlawful discrimination, in violation of the United 
States Constitution and federal and state statutes, when it prohibits a transgender male student 
from using sex-segregated restrooms and locker rooms designated for men on a university 
campus.” The court concluded that the answer was no, the University was not discriminating. 
There was no reference to USDOE’s April 2014 guidance in the decision. 
 

• In June 2015, G.G. files suit against the Gloucester Co. School Board, alleging discrimination 
under Title IX and violation of the Equal Protection Clause of the U.S. Constitution. 

 
• In September 2015, a federal district court judge in the Eastern District of Virginia dismisses 

G.G.’s Title IX claim and denies his request for a preliminary injunction. G.G. appeals  
 

2016 

• In February 2016, the Charlotte City Council votes 7-4 to add gay and transgender people to the 
list of protected classes in Charlotte city ordinances that prohibit discrimination. The change is 
scheduled to take effect April 1. 
 

• In response, the General Assembly calls a special session and passes H.B. 2, formally the Public 
Facilities Privacy and Security Act. The bill passes March 23, 2016, in time to preempt the 
Charlotte ordinance. Governor McCrory, although he initially opposed the convening of a special 
session, signs the bill the same day. 

 
• On March 28, 2016, the ACLU files suit against the State and the University system on behalf of 

three individual plaintiffs and the organization Equality North Carolina, alleging that HB2 
violates the Equal Protection and Due Process Clauses of the U.S. Constitution and Title IX.  
 

• On April 19, a three-judge panel of the Fourth Circuit Court of Appeals issued a ruling reversing 
the district court’s dismissal of G.G.’s claims against the Gloucester Co. School Board. In the 
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ruling, the panel concludes that the Department of Education’s interpretation of Title IX 
regulations, under which local school systems are required to treat transgender students 
consistent with their gender identity, is entitled to deference. The panel remands the case to the 
district court. 
 

• On May 4, 2016, the U.S. Department of Justice (USDOJ) sends letters to Governor McCrory, 
UNC System President Margaret Spellings, and N.C. Secretary of Public Safety Frank Perry, 
alleging that (1) the State is in violation of Title VII of the Civil Rights Act; (2) the Department 
of Public Safety is in violation of Title VII and the Violence Against Women Act; and (3) the 
University system is in violation of VAWA and Title IX. 

 
The USDOJ directed the letters’ recipients to notify it no later than May 9, 2016, as to whether 
they would remedy the violations, by confirming that the recipients would not comply with or 
implement H.B. 2. 
 

• On May 9, 2016, Governor McCrory and Secretary Perry filed a lawsuit against the U.S. and the 
USDOJ, seeking a declaratory judgment that H.B. 2 does not violate federal law. Senator Berger 
and Speaker Moore also file suit, seeking the same declaration. The USDOJ sues North Carolina 
and the University system. 
 

• On May 13, 2016, the U.S. Department of Education and USDOJ jointly released an 8-page 
“Dear Colleague” letter providing guidance to schools nationwide on how to respond to requests 
from transgender students. The letter states that: “The Departments interpret Title IX to require 
that when a student or the student’s parent or guardian, as appropriate, notifies the school 
administration that the student will assert a gender identity that differs from previous 
representations or records, the school will begin treating the student consistent with the student’s 
gender identity.” 
 

• On May 25, 2016, officials from eleven states filed suit in Texas against the U.S., alleging that 
the national guidance issued twelve days earlier violated both federal law and the U.S. 
Constitution.  

 
• On May 31, 2016, the Fourth Circuit denied the Gloucester County School Board’s request that 

the Court review the panel decision en banc. 
 

• On June 23, 2016, the district court enters a preliminary injunction against the Gloucester Co. 
School Board, requiring the Board to allow G.G. to use the boys’ restroom. 

 
• On August 1, 2016, federal district court judge Thomas Schroeder holds a hearing on the ACLU 

plaintiffs’ motion for a preliminary injunction, barring enforcement of HB2. 
 

• On August 3, in a 5-3 vote, the Supreme Court grants the Gloucester Co. School Board a stay, 
pending the outcome of the school board’s petition for certiorari. The district and circuit court 
had both denied the school board’s request for a stay. Given the Supreme Court’s stay, the Board 
is not required to allow G.G. to use the boys’ restroom. 
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• On August 21, 2016, the Texas district court judge hearing the multi-state lawsuit against the 
U.S. issued a nationwide preliminary injunction, barring the U.S. from “initiating, continuing, or 
concluding any investigation based on [the federal government’s] interpretation that the 
definition of sex includes gender identity in Title IX’s prohibition against discrimination on the 
basis of sex.” The judge also enjoined the U.S. “from using the Guidelines or asserting the 
Guidelines carry weight in any litigation initiated following the date” of the order. 

 
• On August 26, 2016, Judge Schroeder issued a narrow injunction in the ACLU case, preventing 

the University-system and the State from enforcing HB2 against the three individual plaintiffs 
named in the suit. The plaintiffs have filed an appeal in the Fourth Circuit, seeking to have the 
injunction expanded statewide. 
 

• On August 29, 2016, the Gloucester Co. School Board files a petition for certiorari with the U.S. 
Supreme Court. 

 
• On September 2, 2016, the trial in the ACLU case was delayed from November 2016 until May 

2017. 
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