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Introduction 
 
 Nationwide, at both federal and state levels, there is a growing focus on 
disproportionality among student sub-groups in schools’ implementation of student discipline.  
This attention is at least in part driven by the U.S. Department of Justice, Civil Rights Division 
(“DOJ”), and the U.S. Department of Education, Office for Civil Rights (“OCR”), January 8, 
2014 “Dear Colleague Letter,” which sets forth the DOJ and DOE’s views on applicable laws, 
regulations, and appropriate responses for school districts when faced with potential 
disproportionality in student discipline.  As school districts and their boards are increasingly 
called upon to address the issue of disproportionate discipline, whether directly by constituents in 
an open dialogue, via federal or state administrative complaint processes, or in the courts, school 
law practitioners need to understand the legal framework applicable to these issues, the various 
interacting legal and administrative procedures, and how to best prevent and ultimately defend 
against unnecessary litigation in this field, including through recommended approaches like 
Positive Behavioral Interventions and Supports (“PBIS”) and Multi-Tiered Systems of Support 
(“MTSS”), Restorative Practices.   
 

This paper sets forth governing laws and procedures underpinning these issues, litigation 
risks, pitfalls and defenses, proactive alternatives to reducing and eliminating disproportionality 
and disparate impacts in student discipline, as well as best practices for addressing disparities in 
student discipline and avoiding unwarranted litigation.  
 

Discussion 
 

I. Race, Disparate Impact and Student Discipline 
 
A. Federal Law.  

The Equal Protection Clause of the United States Constitution’s Fourteenth Amendment 
protects against discrimination based upon race, ethnicity or nationality by school districts.  (U.S. 
Const., amend. XIV.)  To state an equal protection claim under 42 U.S.C. § 1983, however, a 
necessary element is that the defendant school district and/or its district officials acted with the 
intent to discriminate.  See Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998); 
Villanueva v. Carere, 85 F.3d 481, 486 (10th Cir. 1996) (citing Washington v. Davis, 426 U.S. 
229, 239 (1976)).  As a result, simply alleging disparate impact is legally inadequate to state an 
equal protection claim.  See United Brotherhood of Carpenters v. Scott, 463 U.S. 825, 829 
(1983); Village of Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 256 (1977); 
Davis, 426 U.S. 229, 239–40.1  

 
Apart from the Equal Protection Clause, Title VI of the Civil Rights Act of 1964 (42 

U.S.C. § 2000d) also protects against discrimination based on race, color or national origin in 
programs or activities that receive federal financial assistance, such as school districts: 

                                                 
1 See also Chinatown Neighborhood Assn. v. Brown, Case No. C 12–3759 PJH, 2013 WL 60919, at *6 (N.D. Cal. 
2013) (where law or action “is neutral on its face, and is also within the power of government to pursue, it is not 
invalid under the equal protection clause simply because it affects people of one race more than people of another.”).   
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No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance.2  

 
Title VI is comprised of multiple sections, three of which are of paramount importance 

for purposes of this paper, and together, these sections effectively seek to reduce and ultimately 
end racial discrimination in schools and in public programs and activities in general.  First, § 601 
states the general principle stated above, that no person should be subjected to discrimination 
under any program or activity receiving federal financial assistance based on race, color, or 
national origin.  Id.  Section 602 directs federal agencies administering federal grants, contracts 
or loans, to take action by way of rule, regulation, or other means, to ensure the principle 
espoused in § 601 is effectuated.  Id. § 2000d–1.  However, § 602 compels each agency to first 
seek voluntary compliance from recipients prior to taking affirmative action.  Finally, § 603 
guarantees that any department or agency action taken pursuant to § 602, is subject to judicial 
review by the courts.  Id. § 2000d–2. 
 

Programs and activities that receive DOE or DOJ funds must operate in a non-
discriminatory manner.  These may include, but are not limited to: admissions, recruitment, 
financial aid, academic programs, student treatment and services, counseling and guidance, 
discipline, classroom assignment, grading, vocational education, recreation, physical education, 
athletics, housing and employment, if it affects those who are intended to benefit from the 
federal funds.3 Also, a recipient may not retaliate against any person because he or she opposed 
an unlawful educational practice or policy, or made charges, testified or participated in any 
complaint action under Title VI.  For a recipient to retaliate in any way is considered a violation 
of Title VI.  Title VI’s regulations (34 C.F.R. Part 100) provide a detailed discussion of 
discrimination prohibited by Title VI.4  As is discussed more fully below, Title VI’s regulations, 
but not Title VI itself, allow for review of DOE or DOJ funding recipients’ practices that result 
in a disparate impact on a particular racial or ethnic sub-group of students.  
 
B. Instructive Judicial Decisions.  
 

In Alexander v. Sandoval, 532 U.S. 275 (2001), the United States Supreme Court set 
forth the parameters for asserting a private right of action under Title VI in court.   In Alexander, 
the Court held that an individual has a private right of action to bring suit under Title VI, but that 
private right of action does not extend to the regulations promulgated pursuant to Title VI.   

 
Title VI itself prohibits intentional discrimination on the basis of race, color and national 

origin.  The regulations promulgated pursuant to Title VI prohibit agencies and programs 

                                                 
2 U.S. Dept. of Ed., Education and Title VI, accessible at: 
http://www2.ed.gov/about/offices/list/ocr/docs/hq43e4.html. 
3 Id. 
4 Id. 
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receiving federal funding from taking actions which have a disparate impact on the basis of race, 
color, or national origin.  See 28 C.F.R. § 42.104(b)(2); see also 34 C.F.R. § 100.3(b)(2) (“A 
recipient, in determining the types of services, financial aid, or other benefits, or facilities which 
will be provided under any such program, or the class of individuals to whom, or the situations in 
which, such services, financial aid, other benefits, or facilities will be provided under any such 
program, or the class of individuals to be afforded an opportunity to participate in any such 
program, may not, directly or through contractual or other arrangements, utilize criteria or 
methods of administration which have the effect of subjecting individuals to discrimination 
because of their race, color, or national origin, or have the effect of defeating or substantially 
impairing accomplishment of the objectives of the program as respect individuals of a particular 
race, color, or national origin.”) (emphasis added).    Put another way, disparate impact theory 
provides that certain policies and practices may be considered discriminatory and illegal if they 
have a disproportionate adverse impact or effect on persons in a protected class, such as race, 
color, ethnicity, or national origin, even if race-neutral on their face.  See Griggs v. Duke Power 
Co., 401 U.S. 424, 431 (1971). 
 

In Alexander, Alabama had amended its Constitution in 1990 to declare English “the 
official language of the state of Alabama.”  Alexander, 532 U.S. at 278-79.  Pursuant to that 
provision, the state’s Department of Transportation decided to administer the state driver’s 
license examinations in English only.  Id. at 279.  Plaintiff Martha Sandoval, as representative of 
a class, brought suit in United States District Court to enjoin the English-only policy on grounds 
that the policy had the effect of subjecting non-English speakers to discrimination based on their 
national origin in violation of Title VI.  Id.  Specifically, Sandoval asserted her case based on the 
regulations regulation promulgated under Title VI.   Sandoval argued that the English-only 
policy disparately impacted those born in countries other than the United States because the 
policy denied non-English speakers, who are disproportionately born outside the U.S., the 
opportunity to obtain driver’s licenses.  On the other hand, Alabama argued that there is no 
private right of action to enforce the regulations promulgated under Title VI, so Sandoval could 
not bring a claim for discrimination based on a disparate impact theory.  The case was ultimately 
made its way to the Supreme Court.  
 

The Court held that Title VI prohibits intentional discrimination and that the statute 
clearly contains an implied private right of action to enforce this prohibition against intentional 
discrimination.  Id. at 280.   

 
The Court, however, also reviewed whether the Title VI’s regulations under § 602 

permitted a private right of action based on disparate impact theory.  On this point, the Court 
held that “regulations promulgated under § 602 of Title VI may validly proscribe activities that 
have a disparate impact on racial groups, even though such activities are permissible under 
§ 601.”  Id. at 281.  However, Title VI does not display an intent to create a freestanding private 
right of action to enforce regulations promulgated under § 602, “(n)either as originally enacted 
nor as later amended.” Id. at 292.  First, the “rights-creating” language in Section 601 is 
completely absent from § 602.  Id. at 288.  Second, § 602 focuses neither on the individuals 
protected nor even on the funding recipients being regulated, but on the agencies that will do the 
regulating.  Id. at 289.  With this in mind, the Court determined that Title VI does not provide a 
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private cause of action for purposes of asserting disparate impact theory claims, and that such a 
claim asserted under Title VI’s regulations is not viable.5   

 
Alexander thus stands for the proposition that in a lawsuit asserting violation of Title VI, 

the plaintiff must establish intentional discrimination, not merely a disparate impact on the basis 
of race, color or national origin.  A claim for intentional racial discrimination claims under 42 
U.S.C. § 2000d is evaluated using the burden-shifting scheme applied in Title VII cases and 
established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  See, e.g., Freeman v. 
Fahey, 374 F.3d 663, 666 (8th Cir. 2004); Larry P. by Lucille P. v. Riles, 793 F.2d 969, 981-82 
(9th Cir. 1984).  The McDonnell-Douglas burden-shifting framework is as follows:  

 
First, the plaintiff has the burden of proving by the preponderance of the evidence 
a prima facie case of discrimination.  Second, if the plaintiff succeeds in proving 
the prima facie case, the burden shifts to the defendant “to articulate some 
legitimate, nondiscriminatory reason for the [alleged unlawful action] . . . . Third, 
should the defendant carry this burden, the plaintiff must then have an opportunity 
to prove by a preponderance of the evidence that the legitimate reasons offered by 
the defendant were not its true reasons, but were a pretext for discrimination.  

 
Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 252-53 (1981) (citing McDonnel Douglas 
Corp., 411 U.S. at 802, 804). 
 

In Edwards v. Ctr. Moriches Union Free School Dist., 898 F.Supp.2d 516 (E.D.N.Y. 
2012), a federal district court analyzed a claim for discrimination based on administration of 
student discipline.  The plaintiffs claimed the district violated their rights to equal protection by 
selective enforcement of discipline based on impermissible race and national origin 
considerations.  Id. at 535, 548.  Specifically, plaintiffs asserted that their constitutional equal 
protection rights were violated when they were disciplined disparately from similarly situated 
white students as a result of their riotous fight on school grounds, and because the district 
considered their prior disciplinary histories, but did not consider the prior disciplinary histories 
of white students in imposing discipline.  Id. at 548.   

 
In evaluating the plaintiffs’ claims, the court restated the “well-settled” two prong test 

that plaintiffs in an equal protection action must prove in order to be successful:  (1) the plaintiff 
must show that she was selectively treated compared with others similarly situated; and (2) that 
such selective treatment was based on impermissible considerations such as race, religion, intent 
to inhibit or punish the exercise of constitutional rights, or malicious or bad faith to injure a 
person.”  (Id. at 547.)  As to the first prong, “plaintiffs must demonstrate that they were treated 
differently from other similarly situated individuals.  In particular…a plaintiff must present 
evidence comparing herself to individuals that are similarly situated in all materials respects.”  
Id. at 548.  Moreover, “when a plaintiff attempts to prove selective enforcement on the basis of 
his race, he must show that similarly situated individuals of a different race were not subjected to 

                                                 
5  While Alexander addressed the ability to assert a disparate impact theory claim under Title VI and its regulations 
directly, courts have subsequently made clear that such a claim is also foreclosed if asserted under 42 U.S.C. § 1983.  
See, e.g., S. Camden Citizens in Action v. N.J. Dept. of Envtl. Protection, 274 F.3d 771 (3d Cir. 2001). 
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the offensive conduct.”  Id.  Under the second prong, plaintiffs must demonstrate that “the 
disparate treatment was caused by the impermissible motivation.  They cannot merely rest on a 
showing of disparate treatment.”  Id. (emphasis added). 
 

In applying this analysis, the Edwards court found that the plaintiffs failed to satisfy the 
first prong element of a selective enforcement claim to raise a genuine issue of material fact: the 
plaintiffs failed to specifically and particularly “identify any similarly situated students who were 
treated more favorably than plaintiffs” in connection with the incident for which they were 
punished.  Id.  Additionally, the plaintiffs also failed to show that the disciplinary charges 
brought against them were unconnected to their behavior.  Id. at 549. 
 

By contrast, the plaintiffs attempted to rely on an OCR investigation report in which the 
OCR utilized statistical computations to show a purported disparate impact on Black and Native 
American students in certain levels of discipline at the plaintiffs’ high school during the 2002-
2003 school year, to establish that the plaintiffs were subjected to disparate treatment.  Id.  The 
plaintiffs’ attempt to use numbers to show that they were subjected to disparate treatment as 
compared to Caucasian students, however, was “misplaced” in the court’s view.  Id.  “In order to 
satisfy the ‘similarly situated’ prong, plaintiffs must provide evidence comparing themselves to 
individuals that are similarly situated in all material respects; that is to say that they must show 
[(1)] a comparison of a similarly situated student of a different race or national origin who was 
involved in [the same activity as the plaintiffs] and [(2)] who was more favorably treated than the 
plaintiffs.”  Id.  The Edwards court particularly stated:  “Plaintiffs cannot proffer statistics in the 
OCR report to establish the existence of this element to support their claim of a violation of 
equal protection, viz. that they were treated disparately in this case.”  Id.  
 

In short, raw statistics “d[o] not constitute evidence tending to show the existence of the 
essential elements of a selective prosecution claim” to support a violation of equal protection 
(id. at 549, citing United States v. Armstrong, 517 U.S. 456, 470 (1996)), because they fail to 
specifically and particularly identify individuals who could have been charged or punished for 
the same offense for which a given plaintiff is charged or punished, but were not (see id. at 470). 

 
While Edwards is instructive, it is important to note that, among several other methods, a 

plaintiff may attempt to make out an initial prima facie case based upon statistics.  See, e.g., 
Blunt v. Lower Merion School Dist., 767 F.3d 247, 299-300 (3d Cir. 2014) (reasoning in Title VI 
case that in Title VII cases “gross statistical disparities may serve to establish a plaintiff's prima 
facie case . . . if the statistical evidence is of a kind and degree sufficient to show that the policy 
or practice in question caused the discrimination” but that “the statistics do not indicate gross 
disparities of the kind and degree sufficient to give rise to an inference that the non-uniform 
individualized analyses of students in the LMSD, utilized to determine appropriate classroom 
placement, reflected a pattern or practice of discrimination.”).6  
 

                                                 
6  Cf. Evans v. McClain, Inc., 131 F.3d 957, 963 (11th Cir. 1997) (“Statistics without an analytic foundation are 
‘virtually meaningless.’”) (citing Brown v. American Honda Motor Co., 939 F.2d 946, 952-53 (11th Cir.), cert. 
denied, 502 U.S. 1058 (1992)). 
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 Examples of other noteworthy cases relating to students, race, discrimination, disparate 
impact and discipline, include:  
 

People Who Care v. Rockford Bd. of Ed., 111 F.3d 528 (7th Cir. 1997).  Reversing 
various aspects of magistrate judge’s equitable decree aimed at addressing alleged past 
discriminatory actions by school district, including those provisions regarding limits on student 
discipline for certain student demographic groups:   
 

The decree forbids the school district to refer a higher percentage of minority 
students than of white students for discipline unless the district purges all 
‘subjective’ criteria from its disciplinary code.  The decree requires this even 
though important disciplinary criteria (such as disrupting classes) are unavoidably 
judgmental and hence ‘subjective’ within the sense of the decree, and even though 
the disparity in minority and white referrals is smaller in the Rockford school 
district than in the nation as a whole.  This provision cannot stand.  Coalition to 
Save Our Children v. State Board of Education, 90 F.3d 752, 775 (3d Cir. 1996); 
Keyes v. Congress of Hispanic Educators, 902 F. Supp. 1274, 1303-04 (D. Colo. 
1995).  Racial disciplinary quotas violate equity in its root sense.  They entail 
either systematically overpunishing the innocent or systematically underpunishing 
the guilty.  They place race at war with justice.  They teach schoolchildren an 
unedifying lesson of racial entitlements.  And they incidentally are inconsistent 
with another provision of the decree, which requires that discipline be 
administered without regard to race or ethnicity. 

 
Blunt v. Lower Merion School Dist., 767 F.3d 247 (3d Cir. 2014).  Affirming summary 

judgment in the school district’s favor and rejecting race discrimination claim largely premised 
on statistical data, in a case involving special education identification and placement, where “the 
record . . . reflects that each individual student’s educational needs were assessed and satisfied 
through a thorough and individualized IEP process, and contains no evidence that the educators 
and administrators responsible for placing students intended to discriminate against them 
because of their race.”7  
 

JF v. Carmel Cent. School Dist., Case No. 13-cv-8830 (NSR), 2016 U.S. Dist. LEXIS 
27044 (S.D.N.Y. 2016).  Granting summary judgment to the school district where the plaintiff 
alleged violations of equal protection under 42 U.S.C. § 1983 and Title VI, based upon 
imposition of student discipline, where the plaintiff “failed to identify a sufficient comparator . . . 
[,]” i.e., a student “similarly situated in all material respects” who was treated differently in terms 
of discipline.  
                                                 
7 See also Madison v. Morehouse Parish Superintendent, Case No. 3:13-0833, 2014 U.S. Dist. LEXIS, 68659, *20-
21 (W.D. La. May 19, 2014) (rejecting claim that discipline was racially discriminatory, where among other things, 
plaintiffs failed to present any “statistical evidence that black students were disciplined more frequently and/or more 
severely than white students for the same or similar conduct”) (emphasis added); Parker v. Trinity High School, 823 
F.Supp. 511, 519 (N.D. Ill. 1993) (on motion for preliminary injunction regarding allegedly discriminatory student 
discipline, noting “[d]iscriminatory intent or motive may . . . be inferred from statistical or other evidence showing 
that minority students are disciplined more severely than white students for similar conduct[,]” but ultimately 
denying motion due to plaintiff’s failure to establish likelihood to prevail on the merits) (emphasis added).    
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Tasby v. Estes, 643 F.2d 1103 (5th Cir. 1981).  Affirming trial court judgment in 

defendant school district’s favor, and finding the plaintiff’s claim of racial discrimination in 
school discipline, based upon discipline data, and expert analysis of same, even if evidencing 
disproportionality inadequate, where “[o]fficial conduct is not unconstitutional merely because it 
produces a disproportionately adverse effect upon a racial minority[,]” and where “the plaintiffs . 
. . . failed to meet their burden of proving that the administration of student discipline in the [the 
district] is motivated by discriminatory purpose.”   

 
Sweet v. Childs, 507 F.2d 675 (5th Cir. 1975).  Affirming trial court’s ruling in school 

district’s favor on claim that student discipline was racially discriminatory:  
 
On appeal, appellants again contend that the disciplinary actions which befell 
them in January 1972 were parts of a larger pattern of racial discrimination that 
pervaded the Jackson County school system.  The gist of the argument is to make 
out a mathematical equal protection argument: more black students had been 
disciplined than whites, hence, a violation of the equal protection clause.  The 
answer to the argument is that it lacks a factual foundation.  There was no 
showing of arbitrary suspensions or expulsions of black students nor of a failure 
to suspend or expel white students for similar conduct. 

 
Sherpell v. Humnoke School Dist., 619 F.Supp. 670 (E.D. Ark. 1985).  Finding that under 

school district’s “assertive discipline” policy and practice, where teachers could establish their 
own two rules in addition to school rules and without uniformity in those additional rules, “black 
students are disciplined for certain behavior while similarly situated white are not,” and issuing 
order requiring district officials “to revise their assertive discipline procedure to the end that all 
subjective criteria be removed; and that uniform and objective guidelines be established to 
eliminate the opportunity to administer discipline on an uneven handed basis.”  

 
Dornes by & through Lopez v. Lindsey, 18 F.Supp.2d 1086 (C.D. Cal. 1998).  Granting 

summary judgment to defendant school principal on equal protection claim of racially 
discriminatory student discipline, where African American student plaintiff presented “no 
evidence that she was treated differently from other students based on her race . . . [or] a pattern 
or practice of racial discrimination . . . in administration of discipline at schools, or of a disparate 
impact on members of a protected class.” 

 
C. DOJ and OCR’s January 8, 2014 Dear Colleague Letter on Nondiscriminatory 

Administration of School Discipline.  

In January 2014, the DOJ and OCR issued a Dear Colleague Letter to districts and 
schools regarding Nondiscriminatory Administration of School Discipline (the “DCL”).8  The 
DCL communicates details regarding expectations and enforcement of federal laws by the DOJ 

                                                 
8 The DLC is accessible at:  http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201401-title-vi.html (last 
accessed Aug. 25, 2016). 
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and OCR, and often delineate the standards by which these federal agencies will measure school 
districts’ compliance with the law. 
 

The DCL begins with an overview of racial disparities in student discipline and argues 
that substantial racial disparities may indicate that schools are engaging in racial discrimination.  
DCL at 3.  OCR’s research also indicates that an increasing number of students are losing 
instructional time due to exclusionary discipline such as out-of-school suspension and expulsion.  
DLC at 4.  Federal officials have therefore taken note of the data suggesting a high incidence of 
exclusionary discipline policies and their impact on students by race.  Across the United States, 
the DOJ and OCR are currently utilizing their authority to investigate and address district 
policies and actions in the area of student discipline.9 
 

As set forth in the DCL, under Title VI and its regulations, administration of student 
discipline may result in unlawful discrimination based on race in two ways:  (1) a student is 
treated differently based on his/her race (disparate treatment); or (2) a policy, although neutral on 
its face, is administered such that there is a disproportionate and unjustified effect on students of 
a particular race (disparate impact).   DCL at 7.  The DCL contains charts depicting the analysis 
that the DOJ and OCR will use to determine if unlawful discrimination has occurred in one or 
both ways.  DCL at 10, 13.  Some of the DOJ and OCR’s expectations are highlighted below.  
Significantly, nowhere in the DCL do the DOJ or OCR state or infer that it is proper under 
federal law for a private party to seek to initiate litigation against a school district based upon a 
disparate impact theory.   In such an instance, the use of OCR’s complaint adjudication process 
would be the anticipated vehicle.   
 

Districts are expected to maintain and produce documentation so investigators can 
determine whether the administration of student discipline discriminates against students on the 
basis of race.  DCL at 20.  The DCL identifies the following “non-exhaustive” list of the types of 
information that investigators have examined when analyzing the possibility of discriminatory 
discipline:  written policies (such as student codes of conduct, parent handbooks and teacher 
manuals); unwritten disciplinary practices (such as the exercise of discretion by teachers and 
administrators); data indicating the number of disciplinary referrals to administrators or to law 
enforcement authorities; discipline incident reports; copies of student discipline records and 
discipline referral forms; school discipline data broken down by subgroup, offense and other 
factors; and interviews with students, parents, school staff and law enforcement officers.  DCL at 
19-20. 
 

The DCL recommends that schools should establish a system for monitoring all 
disciplinary referrals and have a system in place to ensure that staff with authority to refer 
students for discipline is properly trained to administer student discipline in a nondiscriminatory 
manner.  With respect to school climate and discipline prevention, the DOJ and OCR expect 

                                                 
9  Most recently, on Aug. 24, 2016, OCR announced a resolution agreement with the Lodi Unified School District in 
California, based upon an investigation into disproportionate discipline of African American students.  The 
resolution letter is accessible at: http://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/09131314-a.pdf, 
and the resolution agreement at: http://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/09131314-b.pdf 
(last accessed Aug. 24, 2016). 
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schools and districts to develop and implement a comprehensive, school- and/or districtwide 
approach to classroom management and student behavior grounded in evidence-based 
educational practices that seeks to create a safe, inclusive, and positive educational environment.  
DCL, Appendix at 2.  Districts should clearly define and formalize roles and areas of 
responsibility to govern student and school interaction with school resource officers and other 
security or law enforcement personnel.  DCL, Appendix at 3.  Finally, districts should also 
ensure that school discipline policies specifically and positively state high expectations for 
student behavior, promote respect for others, and make clear that engaging in harassment and 
violence, among other problem behaviors, is unacceptable.  DCL, Appendix at 4. 
 
D. State Laws on Education, Nondiscrimination and Student Discipline.  
 

States across the country have their own laws governing education, non-discrimination, 
and student discipline.  An increasing number of states have taken legislative action that 
recommends and/or requires school districts to take steps in discipline policy that are consistent 
with the DCL’s focus on evidence-based discipline strategies, including but not limited to 
climate surveys, PBIS, MTSS, restorative practices and similar initiatives.   

 
As an example, in addition to its anti-discrimination provisions, the California Education 

Code has extensive school discipline provisions, including provisions regarding suspension and 
expulsions (see Cal. Ed. Code §§ 48900 et seq.), as well as involuntary transfers to continuation 
schools (see id. §§ 48432.5).  A number of amendments have been made recently.  

 
Effective January 1, 2013, California Assembly Bill (“AB”) 1729 amended the California 

Education Code to provide superintendents and principals greater discretion to implement 
alternative disciplinary measures other than suspension and expulsion.  First, the bill amended 
California Education Code § 48900 to allow superintendents and principals to implement age 
appropriate alternatives to suspension and expulsion that are tailored to resolve a student’s 
specific misbehavior issue.10  

 
Second, and perhaps more importantly, the bill modified then-existing laws regarding 

imposition of suspensions for a first-time offense.  As amended by AB 1729, Education Code 
§ 48900.5 now permits a suspension for a student’s first-time violation only where the student 
presents a danger to other persons, and not where the student conduct threatens to disrupt the 
instructional process alone.  As such, a student may be suspended for a first-time offense in 
instances where the conduct is per se dangerous, such as causing, attempting to cause, or 
threatening to cause physical injury to another person; willful use force or violence upon the 
person of another, except in self-defense; possession, sale or furnishing of a firearm, knife, 
                                                 
10 Also effective January 1, 2013, AB 2537 amended the California Education Code § 48915 to grant principals 
greater discretion on whether to move forward with an expulsion recommendation for certain conduct, including that 
principals should not recommend expulsion where alternative means of correction would address the conduct.  See 
Cal. Ed. Code § 48915(a)(1)(A)-(E).  AB 2537 also amended § 48915 to specify that possession of imitation 
firearms is not an offense that requires automatic suspension or expulsion.  Id. § 48915(c)(1).  Further, AB 2537 
specified that a student’s possession of over-the-counter medication or medication prescribed for the student are 
exceptions to the act of possessing a controlled substance, conduct that might otherwise call for a recommendation 
for expulsion.  Id. § 48915(a)(1)(C)(ii). 
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explosive or other dangerous object; or unlawful possession, use, sale or furnishing of a 
controlled substance; committing or attempting to commit robbery or extortion; or sexual assault 
or battery.  See Cal. Ed. Code §§ 48900(a)-(e), (n), 48900.5.  On the other hand, a first-time 
offense by a student, based on any other grounds for suspension under the California Education 
Code, may not result in suspension unless the student presents a danger to other persons.  Id. 
§ 48900.5(a).  In terms of the alternative means of correction that school administrators may 
utilize when suspension is not proper, AB 1729 amended California Education Code § 48900.5 
to set forth a number of examples, including:  

 
(1)  A conference between school personnel, the pupil’s parent or guardian, 

and the pupil;  
 
(2) Referrals to the school counselor, psychologist, social worker, child 

welfare attendance personnel, or other school support service personnel 
for case management and counseling; 

 
(3) Study teams, guidance teams, resource panel teams, or other intervention-

related teams that assess the behavior, and develop and implement 
individualized plans to address the behavior in partnership with the pupil 
and his or her parents;  

 
(4)  Referral for a comprehensive psychosocial or psychoeducational 

assessment, including for purposes of creating an individualized education 
program, or a plan adopted pursuant to Section 504 of the federal 
Rehabilitation Act of 1973 (29 U.S.C. Sec. 794(a));  

 
(5)  Enrollment in a program for teaching prosocial behavior or anger 

management;  
 
(6)  Participation in a restorative justice program;  
 
(7)  A positive behavior support approach with tiered interventions that occur 

during the school day on campus;  
 
(8)  After-school programs that address specific behavioral issues or expose 

pupils to positive activities and behaviors, including, but not limited to, 
those operated in collaboration with local parent and community groups; 
and/or 

 
(9)  Community service.  

 
Cal. Ed. Code §§ 48900.5(b)(1)-(9), 48900.6 (emphasis added). 
 

Most recently, effective January 1, 2015, California became the first state in the nation to 
limit statutorily student discipline for disruption and defiance.  After failed passage of a similar 
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bill in 2013, AB 420, amended California Education Code § 48900(k), which provides that a 
student may not be suspended or expelled if he or she “disrupted school activities or otherwise 
willfully defied the valid authority of supervisors, teachers, administrators, school officials or 
other school personnel engaged in the performance of their duties.”  The law does not define 
disruption or willful defiance but has been applied to include acts such as disrupting instruction, 
failing to comply with a dress code or refusing to follow school rules.  

 
AB 420 eliminated suspensions for disruption and willful defiance for students in 

kindergarten to grade 3.  AB 420 also banned the expulsion of any student, in any grade, for 
disruption or defiance.  See id. § 48900(k)(1)-(2).  The amendments resulting from AB 420, 
however, do not limit a teacher’s ability to suspend a student from their own classroom (which is 
limited to 2 days), which is otherwise authorized under California Education Code § 48910.  
 
 All told, California has legislated changes to student discipline which on the whole seek 
to limit discipline—namely for offenses like disruption and defiance which may contain a 
significant degree of subjectivity, if not uniformly applied; limited student suspension for first-
time, non-dangerous conduct, and redirected the responses to that conduct to other means of 
correction, including but not limited to PBIS, MTSS, rehabilitative and restorative practices; and 
encouraged and/or required a greater discretion and meaningful consideration of disciplinary 
alternatives by school administrators, as opposed to statutorily driving a disciplinary outcome to 
suspension or expulsion.  

 
California is not alone in these reforms and changes.  Illinois passed a law similar to 

California’s AB 420 last year, which is effective for the 2016-2017 school year.  Illinois’ P.A. 
99-456 substantially limits the use of out-of-school suspension and expulsion to those 
circumstances where the student’s continuing presence at school presents either a threat to safety 
or disruption to other students’ learning opportunities, largely in response to statewide disparate 
impact data.  Under the new law, school districts in Illinois are prohibited from enacting “zero 
tolerance” policies (except for weapons), and must make the decision to remove a student for a 
disciplinary purpose on a case-by-case basis and in a manner which fosters a students continued 
academic progress and participation at school. 

 
For evidence and examples of similar legislative enactments throughout the country, see 

the U.S. DOE’s Compendium of School Discipline Laws and Regulations for the 50 States, 
District of Columbia and U.S. Territories (Compiled June 2016), which catalogs the various laws 
across the nation regarding student discipline, including those categorized as calling for use of 
multi-tiered discipline approaches and supports, alternatives to suspension, and in-school 
discipline approaches that constitute alternatives to suspension.  The compendium and a 
searchable database are available online.11 
 
E. Administrative Mechanisms.   
 
                                                 
11 Accessible at:  https://safesupportivelearning.ed.gov/School-Discipline-Compendium (last accessed Aug. 24, 
2016). 
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Ensuring federal funding recipients’ compliance with Title VI is the administrative 
responsibility of the funding agency.12  The funding agency’s principal enforcement mechanism 
is the investigation and resolution of complaints alleging race, color or national origin 
discrimination.13  OCR notes in its Case Processing Manual that when it evaluates whether to 
investigate a complaint, generally speaking, “statistical data alone are not sufficient to warrant 
opening an investigation, but can serve to support the opening of an investigation when 
presented in conjunction with other facts and circumstances.”14   
 

The DOE OCR’s Case Processing Manual lays out the complaint, investigation and 
resolution process in clear detail.15  One court summarized that process as follows:  

 
Investigations conducted by OCR include, where appropriate, a review of the 
pertinent practices and policies of the recipient of federal funds, and other factors 
relevant to a determination as to whether the recipient has failed to comply with 
Title VI.  [34 C.F.R.] § 100.7(c).  If discrimination is detected, OCR attempts 
resolution through informal means.  Id. at § 104.6. If the noncompliance cannot 
be corrected through informal avenues, the Secretary of the Department of 
Education may effect compliance by, among other things, the suspension of 
federal financial assistance.  Id. at § 100.8(a). 

 
McClaskey v. La Plata R-II School Dist., 364 F. Supp. 2d 1041, 1043-44 (E.D. Mo. 2005).16 
 

OCR and DOJ can also affirmatively initiate compliance reviews, even in the absence of 
a complaint.  See Beal v. SUNY Cortland, Case No. 6:16-CV-666 (BKS/ATB), 2016 U.S. Dist. 
LEXIS 81328, *18 (N.D.N.Y. June 21, 2016) (“[t]he implementing regulations for Title VI 
authorize the DOE to investigate allegations of discrimination, initiate Title VI compliance 
reviews, and take administrative measures against illegal discrimination by recipients of federal 
education funds.”).  OCR compliance reviews may identify and remedy discrimination that may 
not otherwise be addressed in an investigation of a given discrimination complaint.17  See 34 
C.F.R. § 100.7(a).  Compliance reviews differ from complaint investigations in that OCR has 
discretion in selecting the institutions it will review.18   

 

                                                 
12 U.S. Dept. of Ed., Education and Title VI, http://www2.ed.gov/about/offices/list/ocr/docs/hq43e4.html (last 
accessed Aug. 24, 2016). 
13 Id.  
14 U.S. Dept. of Ed., OCR, Case Processing Manual at 5. 
15  See generally id. 
16 See also id. at 1044 (“OCR's Complaint Resolution Manual provides that OCR may decline to proceed on a 
complaint when the same allegations have been filed with another federal or state agency which OCR anticipates 
will provide the complainant with a resolution process comparable to OCR's. In such a case, OCR must advise the 
complainant that he or she may refile a complaint with OCR within 60 days of completion of the other agency’s 
action.”).  
17 Id. at 25.  
18 Id.  
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Possible candidates for OCR compliance reviews are in part be driven by the results of 
OCR’s Civil Rights Data Collection (CRDC).  The CRDC 
 

is a biennial (i.e., every other school year) survey required by the U.S. 
Department of Education’s (Department) Office for Civil Rights (OCR) since 
1968 . . . .  [¶]  The CRDC collects data on leading civil rights indicators related 
to access and barriers to educational opportunity at the early childhood through 
grade 12 levels.  The CRDC is also a longstanding and critical aspect of the 
overall enforcement and monitoring strategy used by OCR to ensure that 
recipients of the Department’s Federal financial assistance do not discriminate on 
the basis of race, color, national origin, sex, and disability.  OCR relies on CRDC 
data it receives from public school districts as it investigates complaints alleging 
discrimination, determines whether the Federal civil rights laws it enforces have 
been violated, initiates proactive compliance reviews to focus on particularly 
acute or nationwide civil rights compliance problems, and provides policy 
guidance and technical assistance to educational institutions, parents, students, 
and others.19 

 
OCR has increased the number of complaints and compliance reviews that it is 

addressing relative to alleged disproportionate student discipline.  As a result, there has been an 
increase in resolution agreements with OCR in this subject area.20  Such voluntary resolution 
agreements are driven largely by OCR’s authority to enforce Title VI’s disparate impact 
regulations, and statistical disparities in the imposition of student discipline for the school 
districts under review.21  Common elements of such resolution agreements, exemplified by the 
September 2014 Tupelo Public School District Resolution Agreement, include:  

 
● Ensure to the maximum extent possible that misbehavior is addressed in a 

manner that does not require removal from school;  
● Collaborate with experts on research-based strategies designed to prevent 

discrimination in the implementation of school discipline;  

                                                 
19 U.S. Dept. of Ed., OCR, Civil Rights Data Collection (CRDC) at 1, accessible at:   
http://www2.ed.gov/about/offices/list/ocr/data.html (last accessed Aug. 24, 2016). 
20 See, e.g., footnote 10, supra; Tupelo Public School District Resolution Agreement, accessible at:  
http://www.ed.gov/news/press-releases/us-department-education-announces-voluntary-resolution-mississippis-
tupelo-public-school-district-school-discipline-investigation; Minneapolis Public School District Resolution 
Agreement, accessible at:  http://www.ed.gov/news/press-releases/us-education-department-reaches-voluntary-
resolution-agreement-following-minneapolis-public-school-district-discipline-investigation; Christian County Public 
Schools Resolution Agreement, accessible at:  http://www.ed.gov/news/press-releases/us-department-education-
announces-voluntary-resolution-kentucky%E2%80%99s-christian-county-public-schools-discipline-investigation; 
Christina School District Resolution Agreement, accessible at:  http://www.ed.gov/news/press-releases/education-
department-announces-resolution-civil-rights-investigation-christina-school-district-wilmington-del; Oakland 
Unified School District Resolution Agreement, accessible at:  http://www.ed.gov/news/press-releases/us-
department-education-announces-voluntary-resolution-oakland-unified-school-di; Los Angeles Unified School 
District Resolution Agreement, accessible at: 
http://www2.ed.gov/about/offices/list/ocr/docs/investigations/09105001-b2.html (all of which were last accessed 
Aug. 24, 2016).  
21  See footnote 25, supra. 
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● Review and revise the disciplinary policies, and implement disciplinary 
practices that will effectively promote the fair and equitable administration of 
discipline;  

● Provide training for staff and administrators on the disciplinary policies, and 
implement programs for students and parents and guardians that will explain 
the policies and behavioral expectations;  

● Provide teachers and administrators with the tools and training to support 
positive student behavior to prevent and address misconduct;  

● Require school staff to employ a range of corrective measures before referring 
a student to disciplinary authorities;  

● Ensure that the district has in place at each school a system of supports to 
assist students who display behavior problems;  

● Effectively address school climate issues;  
● Establish student, staff and parent committees to discuss matters concerning 

the equitable treatment of students in the implementation of the district's 
discipline policies, practices and procedures;  

● Conduct a comprehensive review of its use of law enforcement officials to 
assess the effectiveness of the use of these officials and provide law 
enforcement officials training that explains the district's obligations under 
Title VI and the district's student discipline policies, practices, and 
procedures; and 

● Collect and evaluate data on an ongoing basis to assess whether the district is 
implementing its student discipline policies, practices, and procedures in a 
non-discriminatory manner.22 

 
Additionally, the DOJ has entered into numerous consent decrees to address racial 

disproportionality in school discipline and to ensure that discipline is administered fairly and 
equitably.  In 2013, DOJ entered into a consent decree with Meridian Public School District of 
Meridian, Mississippi, after investigating a complaint that the district disproportionately 
subjected black students to suspension, expulsion and school based arrests, often for minor 
infractions.  The school district was required to prohibit the use of exclusionary discipline for 
minor infractions; prevent the use of law enforcement for behaviors that can be handled through 
school disciplinary procedures; train school resource officers on bias-free policing, child and 
adolescent development and working with school staff and administrators; and expanding the use 
of PBIS in the classrooms.  Similar provisions were put into place in a settlement agreement that 
the DOJ reached with the School District of Palm Beach County, Florida.  That agreement also 
required Palm Beach to provide translation and interpretation services throughout the discipline 
process for English Learners and limited English proficient parents. 
 
 In addition to enforcement of Title VI by federal funding agencies, individual states also 
have a variety of avenues to address alleged discrimination in student discipline.  Using 
California as an example, laws in that state provide for a Uniform Complaint Procedure (UCP), 
under which a complainant may allege discrimination in school programs or activities and seek 
                                                 
22 Tupelo Public School District Resolution Agreement, accessible at:  http://www2.ed.gov/documents/press-
releases/tupelo-public-schools-agreement.pdf (last accessed Aug. 25, 2016). 
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redress.  See 5 Cal. Code Regs. §§ 4600 et seq., 4620; see also Cal. Ed. Code §§ 220, 234.1, 260, 
261, 262.3; Cal. Gov. Code §§ 11135, 11138.  Under the UCP, complaints are first filed with the 
local school district, may be subject to appeal to the district’s Board of Trustees, and thereafter 
may be appealed to the California Department of Education.  See 5 Cal. Code Regs. §§ 4631, 
4633.  As with OCR, the California Department of Education has authority to impose a variety of 
corrective actions, including ones that mirror that found in OCR discipline-related resolution 
agreements, as well as to ultimately withhold funding absent school district compliance.  See id. 
§ 4670.  State level processes like California UCP provide another avenue for administrative 
resolution of disparate impact allegations, in a forum that is more appropriate than the courts for 
establishing appropriate remedial action where there is no intentional discrimination.   
 

II. Students with Disabilities 
 
A. Federal Laws and Regulations Regarding Disciplinary Removals. 
 

The Individuals with Disabilities Education Act, 20 U.S.C. § 1400 et seq. (“IDEA”), its 
implementing regulations (34 C.F.R. Part 300), and Section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. §794; 34 C.F.R. Part 104) (“Section 504”), have long constrained the ability of 
school districts to use exclusionary discipline for students with disabilities.  As Section 504 and 
Title II of the Americans with Disabilities Act, 42 U.S.C. §12132 (“ADA”), have been coming 
into sharper focus as civil rights laws protecting students with disabilities, the use of 
exclusionary discipline and disciplinary removals have also continued to evolve and shape the 
way in which school districts utilize suspensions and expulsions for students with disabilities. 

 
At the same time, federal and state guidance continues to emerge regarding disciplinary 

practices, and as viewed through the lens of students’ civil rights, it makes sense to re-visit the 
longstanding rules for special education students.  Significantly, as the applicability of these 
rules is beginning to be viewed as valid direction for discipline decisions regarding all students, 
hearing officers and courts continue to apply the special education discipline rules, but do so in a 
way that makes non-exclusionary disciplinary alternatives key to the outcome of these cases. 

 
The federal regulations note the authority for school personnel:  “School personnel may 

consider any unique circumstances on a case-by-case basis when determining whether a change 
in placement, consistent with the other requirements of this section, is appropriate for a child 
with a disability who violates a code of student conduct.”  34 C.F.R. § 300.530(a).  The DOE has 
given guidance to school personnel when considering “unique circumstances”: 
 

Factors such as a child’s disciplinary history, ability to understand consequences, 
expression of remorse, and supports provided to a child with a disability prior to 
the violation of the school code [of conduct] could all be unique circumstances 
considered by school personnel when determining whether a disciplinary change 
in placement is appropriate for a child with a disability.   
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Analysis of Comments and Changes, 46714.  More importantly, the rules restrict the ability to 
use disciplinary removals in a manner that deprives a student with a disability of a free 
appropriate public education (“FAPE”).   
 
 The IDEA requires a manifestation determination review (“MDR”) be conducted by the 
individualized education program (“IEP”) Team within ten (10) school days of any decision to 
change the placement of a child with a disability because of a violation of a code of student 
conduct.  34 C.F.R. § 300.530.  Under the federal regulations, a change of placement occurs if:  
 

 (1)  The removal is for more than 10 consecutive school days; or 
(2)  The child has been subjected to a series of removals that constitute 

a pattern― 
(i)  Because the series of removals total more than 10 school 

days in a school year; 
(ii)  Because the child’s behavior is substantially similar to the 

child’s behavior in previous incidents that resulted in the 
series of removals; and 

(iii)  Because of such additional factors as the length of each 
removal, the total amount of time the child has been 
removed, and the proximity of the removals to one another. 

 
34 C.F.R. § 500.536 (emphasis added). 
 

Conduct is a manifestation of the child’s disability when: 
 

(1)  If the conduct in question was caused by, or had a direct and 
substantial relationship to, the child’s disability; or 

 
(2)  If the conduct in question was the direct result of the local 

education agency’s failure to implement the IEP. 
 
20 U.S.C. § 1415(k)(1)(E)(i).  This is a decision made by the IEP Team, upon consideration of 
all of the relevant information concerning the student and the violation of the student code of 
conduct. 
 

If the MDR reveals that the conduct was a manifestation of the child's disability, the IEP 
team must: 

 
1. Either: 

 
a. Conduct a functional behavioral assessment, unless the district had 

conducted a functional behavioral assessment before the behavior that 
resulted in the change of placement occurred, and implement a behavioral 
intervention plan for the child; or 
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b. If a behavioral intervention plan already has been developed, review the 
behavioral intervention plan and modify it, as necessary, to address the 
behavior. 

 
2. And, except as provided in 34 C.F.R. §300.530(g), return the child to the 

placement from which the child was removed, unless the parent and the 
district agree to a change of placement as part of the modification of the 
behavioral intervention plan. 

 
34 C.F.R. §300.530(f).  If the district determines that a child’s misconduct was not related to his 
disability, then the child is subject to the same sanctions for misconduct as a child without a 
disability. However, the child must continue to receive education services, so as to enable the 
child to continue to participate in the general education curriculum, although in another setting, 
and to progress toward meeting the goals set out in the child’s IEP.  34 C.F.R. § 300.530(d)(1). 
 
 Clearly, it is the intent of the IDEA that students with disabilities not be deprived of 
FAPE even when they engage in misconduct which ultimately necessitates their removal from 
their normal placement.  The limitations the IDEA places on the use of exclusionary discipline, 
particularly when considered alongside the requirement to continue to provide an appropriate 
level of service post-removal, indicates that the decision to use disciplinary removals like 
suspension and expulsion must be considered carefully – not only as to their appropriateness to 
change the student’s problematic behavior, but also to ensure that the procedural obligations of 
the IDEA are met in a way to ensure the continuation of FAPE. 
 
B. Recent Trends in Cases Regarding Discipline and Removals. 
 

Recent case law echoes these sentiments regarding the FAPE obligation connected to 
disciplinary removals for students with disabilities.  See, e.g., Z.H. v. Lewisville Independent 
School Dist., 2015 U.S. Dist. LEXIS 37663 (E.D. Tex. 2015) (where the parents of a sixth-grader 
with ADHD and depression failed to show that a Texas district violated the IDEA when it 
determined that their son’s creation of a “shooting list” over a period of several days was not a 
manifestation of his disabilities); see also Bristol Township School District v. Z.B., 2016 U.S. 
Dist. LEXIS 4626 (E.D. Pa. 2016) (where the court held that numerous defects in the 
manifestation determination review convened for a 17-year-old boy with ADHD violated the 
IDEA, specifically including having a generalized discussion about the types of behavior 
associated with a particular disability and refusing to discuss whether the student assaulted a 
teacher as alleged, focusing solely on typical traits of individuals with ADHD rather than this 
student’s particular disability).   

 
Beyond affirming both the basic legal requirements and spirit of the IDEA regarding the 

use of suspensions and expulsions, courts have also begun to look more heavily toward the issues 
related to the use of functional behavior assessments (“FBAs”) and behavior intervention plans 
(“BIPs”).  Courts have begun to explore the notion that the framework of obligations that school 
districts owe to students with disabilities is not limited to merely the response to behaviors and 
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misconduct via disciplinary removals and the limitations thereon, but includes focusing on the 
antecedent to the disciplinary consequence: how has the IEP team proactively shaped behavior? 

 
The IDEA and its regulations have long required an IEP include a BIP not only after an 

MDR as described above, but also in the case of a child whose behavior impedes the child’s 
learning or that of others. 34 C.F.R. § 300.324(a)(2)(i).  The use and design of BIPs are 
becoming increasingly scrutinized in the consideration of other aspects of FAPE, specifically 
including placement decisions and discipline decisions.  See, e.g., C.F. v. New York City Dept. of 
Ed., 746 F.3d 68 (2d Cir. 2014) (holding lack of an appropriate FBA, even though not 
technically mandated by the IDEA in this situation, led to the development of an inappropriate 
BIP; district developed an overly generalized BIP that failed to match interventions with specific 
behaviors, and because the child’s behaviors were so severe that they made him unavailable for 
learning, the lack of an appropriate BIP led to an insufficient placement necessary to make 
educational progress). 

 
Similarly, in Cobb County School District v. D.B., 2015 U.S. Dist. LEXIS 129855 (N.D. 

Ga. 2015), the court held that because a functional behavioral assessment did not sufficiently 
identify the purposes of a 5-year-old boy’s behaviors, the evaluation was not appropriate under 
the IDEA and denied FAPE. What makes this case particularly noteworthy is the extent to which 
the court wades into the details of the FBA, including the specific types of data collected (and 
not collected).  Without question, hearing officers and courts have reached the point where the 
IEP team decisions relating to the BIP and the analysis of those behaviors via the FBA are 
central figures in any FAPE discussion.  

 
This trend can also be found in recent decisions from OCR.  In Prince William County, 

116 LRP 21763 (OCR Nov. 2015), OCR found that when the district removed a child with 
Asperger syndrome who allegedly threatened to poison a peer with hand sanitizer, without first 
making an individualized determination regarding whether a student with a disability actually 
poses a threat to health or safety or considering whether the district could reduce that risk by 
modifying its policies or procedures or by providing auxiliary aids and services, the district 
violated Section 504 and its implementing regulations, 34 C.F.R. Part 104, which prohibit 
discrimination on the basis of disability by recipients of Federal financial assistance, and Title II 
of the ADA, and its implementing regulations, 28 C.F.R. Part 35, which prohibit discrimination 
on the basis of disability by public entities.  The implication is clear:  OCR is also interested in 
seeing school districts engage in proactive, individualized inquiries regarding behavioral 
interventions before implementing significant changes like long-term disciplinary removals. 

 
Ultimately, research tells us that schools that “use office referrals, out-of-school 

suspension, and expulsion—without a comprehensive system that teaches positive and expected 
behaviors and rewards the same—are shown to actually have higher rates of problem behavior 
and academic failure.”  Sprague, et al., RTI and Behavior:  A Guide to Integrating Behavioral 
and Academic Supports (LRP Publications 2008) at 1.  The case law and contemporary 
interpretations of the IDEA are catching up to this research, and coming closer to mandating 
more comprehensive systems like PBIS, restorative justice, and the like.  What is even more 
clear is that both federal guidance and state-level guidance in many states are also beginning to 
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look at the issues related to the over-use of disciplinary removals and the disproportionate use of 
exclusionary discipline through the lens of the IDEA, but with application well beyond students 
with disabilities. 
 

Most recently, on August 23, 2016, the DOJ filed suit against the state of Georgia, 
alleging that Georgia's administration of its mental health and therapeutic educational services 
for students with behavior-related disabilities unnecessarily segregates students.  The letter 
followed the issuance of a letter of findings in July 2015.  According to DOJ, more than 4,600 
students are segregated out of school through the Georgia Network for Educational and 
Therapeutic Support (GNETS) program when they could appropriately be served in general 
education settings.  The lawsuit alleges that the segregation and treatment of GNETS students 
violates the Americans with Disabilities Act, and the United States Supreme Court decision in 
Olmstead v. L.C., 527 U.S. 581 (1999), which requires that services be made available to 
individuals with disabilities in the most integrated setting appropriate to their needs.   
 
C. The IDEA and Coordinated Early Intervention Services.  
 

The IDEA also plays an important role in addressing disparities in student discipline for 
all students, not just students with disabilities.  The IDEA makes state education agencies 
(“SEAs”) responsible for collecting and examining data to determine if significant 
disproportionality is occurring in the state’s local education agencies (“LEAs”).  SEAs use the 
LEA data submissions to determine if there is significant disproportionality in student discipline 
relative to students with disabilities enrolled in the given LEA.  SEAs then compare each LEA 
rate of discipline by ethnicity to the statewide rate of discipline.  The LEA rate for ethnicity is 
compared statewide.  If the LEA rate for the specific ethnicity exceeds the statewide rate, then 
the LEA is considered disproportionate. 
 

In order to be considered “Significantly Disproportionate,” the LEA must be 
disproportionate in the current year’s calculation and in at least two out of the three previous 
years in the same ethnicity.  The IDEA was amended to permit, and sometimes require, LEAs to 
use funds provided under the IDEA for Coordinated Early Intervening Services (CEIS) when 
identified as Significantly Disproportionate.  CEIS are services provided to students who are not 
currently identified as needing special education or related services, but who need additional 
academic and behavioral supports to succeed in a general education environment.  The IDEA (20 
U.S.C. § 1413(f)(2)) and its regulations (34 CFR § 300.226(b)) identify the activities that may be 
included as CEIS:  
 

1. Professional development for teachers and other school staff to enable 
such personnel to deliver scientifically based academic and behavioral 
interventions, including scientifically based literacy instruction, and, 
where appropriate, instruction on the use of adaptive and instructional 
software; and 

 
2. Providing educational and behavioral evaluations, services, and supports, 

including scientifically based literacy instruction. 
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An LEA determines which students need additional support.  For example, an LEA might 

consider factors such as performance on reading or math assessments, as well as disciplinary 
referrals, or suspension and expulsions.   
 

If an LEA chooses to use CEIS funds to support school-wide interventions, it must be 
able to provide documentation that CEIS funds were used to provide services only to students in 
need of additional support and that other funds were used to fund the school-wide intervention 
for special education students and students who do not need additional support. 
 

The rationale for using IDEA funds for CEIS is based on research showing that the 
earlier a child’s learning problems or difficulties are identified, the more quickly and effectively 
the problems and difficulties can be addressed and the greater the chances that the child’s 
problems will be decreased in severity.  Conversely, the longer a child goes without assistance, 
the longer the remediation time and the more intense and costly services might be.23 

 
In furtherance of this concern, in February 2016, the DOE’s Office of Special Education 

and Rehabilitative Services (OSERS) published a Notice of Proposed Rulemaking (“NPRM”)24 
regarding the establishment of a standard methodology for state education agencies to use in 
addressing disproportionality under the IDEA, such as the “misidentification” and 
“overidentification” of students. 
 

The NPRM applies to IDEA (Part B) grants to states and IDEA Preschool Grants for 
Children with Disabilities programs, and states that the Department seeks to promote equity in 
IDEA through the following areas by: 

 
● establishing a standard methodology states must use to determine whether 

significant disproportionality based on race and ethnicity is occurring in the 
state and in its local educational agencies (LEAs); 

● clarifying that states must address significant disproportionality in the 
incidence, duration, and type of disciplinary actions, including suspensions 
and expulsions, using the same statutory remedies required to address 
significant disproportionality in the identification and placement of children 
with disabilities; 

                                                 
23 See U.S. Dept. Ed., Coordinated Early Intervening Services (CEIS) Guidance, accessible at:  
http://www2.ed.gov/policy/speced/guid/idea/ceis_pg5.html (last accessed on Aug. 16, 2016); see, e.g., Cal. Dept. 
Ed., CDE Guidance on Disproportionality, accessible at: http://www.cde.ca.gov/sp/se/qa/disproguidance112011.asp 
(last accessed on Aug. 25, 2016);  Tex. Ed. Agency, Disproportionate Representation and Significant 
Disproportionality, accessible at:  
http://tea.texas.gov/Curriculum_and_Instructional_Programs/Special_Education/Programs_and_Services/Disproport
ionate_Representation_and_Significant_Disproportionality/ (last accessed on Aug. 25, 2016); Ohio Dept. Ed., 
Disproportionality Guidance (Aug. 2015), accessible at: 
https://ccip.ode.state.oh.us/DocumentLibrary/ViewDocument.aspx?DocumentKey=1107 (last accessed on Aug. 25, 
2016).  
24 Accessible at :  http://www2.ed.gov/policy/gen/guid/school-discipline/files/nprm-significant-disproportionality--
unofficial-copy.pdf (last visited Aug. 27, 2016).  
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● clarifying requirements for the review and revision of policies, practices, 
and procedures when significant disproportionality is found; and 

● requiring that LEAs identify and address the factors contributing to 
significant disproportionality as part of comprehensive coordinated early 
intervening services (comprehensive CEIS) and allow such services for 
children from age 3 through grade 12, with and without disabilities. 

 
The NPRM states that the following factors would be used in such proposed 

methodology: “a risk ratio or, if appropriate given the populations in an LEA, an alternate risk 
ratio; a reasonable risk ratio threshold; and a minimum cell size of not more than ten (10) as the 
standard methodology to determine whether there is significant disproportionality based on race 
or ethnicity in the State and its LEAs.”  It is expected that the final rule will be published in late 
2016. 
 

III. Potential Litigation Pitfalls 
 

Below is a summary of common pitfalls in litigation against a school district involving 
allegations of disparate impacts in student discipline.  Attorneys prosecuting, defending, and 
resolving these cases would be wise to avoid them. 

 
Litigant Misuse of OCR Guidance:  Despite fair specification in the DCL that disparate 

impact is only properly asserted under Title VI by federal funding agencies, and not as a basis for 
civil law remedies in court, some litigants continue to look to the DCL’s description of and 
framework on disparate impact as a blueprint for litigation.   This approach fails to recognize the 
nuances in addressing disproportionality in discipline.  Indeed, assuming that in most cases such 
disproportionality is not the product of intentional discrimination, the most cost-effective and 
viable avenue through which to seek reasoned, successful approaches for addressing 
disproportionality is by way of administrative channels.  Such channels might include those  
discussed above, including under the IDEA’s CEIS; state laws encouraging and/or requiring 
alternatives to out of school discipline; or established federal and state-based administrative 
procedures.   

 
Litigant Misunderstanding of Timeline and Process for Addressing Disparate 

Disciplinary Outcomes and Data:  Once a school district has identified disparities in student 
discipline, whether on its own, through interactions with a state educational agency, OCR, or its 
community, that is only the first step.  The menu of proactive alternatives for addressing 
disproportionality cannot be implemented and miraculously result in the elimination of 
disproportionality the next day.  Efforts to reduce and/or eliminate disparate outcomes in student 
discipline data must be sustained over time, even years, accumulatively building momentum and 
effect.  Too often, even when concerns or complaints about disparities identified in student 
discipline data have been directly raised and a school district is proactively responding to such 
concerns, litigants run to court before there has been enough time for the results of said proactive 
measures to come to fruition.   
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Practical Difficulties in Implementation of Proactive Disciplinary Alternatives:  
Even where a school district has taken proactive measures to address disparate disciplinary 
outcomes identified in district data, effective implementation can be fraught with challenges; and 
those challenges may inhibit successful defense or reasonable resolution of litigation.  One such 
challenge is staff buy-in to the proactive effort.  Even where the school district defendant is 
strongly situated in terms of the proactive measures adopted to address discipline disparities, it 
can best support a defense to litigation if administration, faculty and staff have full buy-in on 
those measures.  A lack of commitment to, and perhaps more importantly, lack of understanding 
of why and how such efforts are being implemented, can undercut the success of efforts to 
address discipline disparities that would otherwise fully validate the lack of discriminatory intent 
by school district actors.  Strong commitment to, and understanding of, the efforts, on the other 
hand, may help to address the actual cause of such disparities.  
 
 Improper Data Points and Comparators:  Litigants attacking school district 
disciplinary practices by focusing on student data often will overlook the nuances of what the 
data actually reflects.  One such situation can arise when a plaintiff litigant seeks to compare a 
district’s discipline data on secondary students with county or statewide data, or against other 
school districts, where the latter groups’ data contain that for both secondary and elementary 
students.  Rates of suspension or other discipline may be different across grade levels for a 
variety of reasons, including lower expectations as to behavior for younger students, and older 
students’ increased likelihood for involvement in more serious disciplinary offenses (e.g., 
controlled substances, weapons, sexual assault, serious physical injury, etc.).  Absent a proper 
understanding of appropriate disciplinary data comparators, a plaintiff litigant can wrongly 
pursue litigation without a proper basis to fully comprehend the weakness of his or her case.  

 
IV.  Litigation Defenses 

 
A. Inapplicability of Disparate Impact Theory. 
 

As set forth in detail above, in Alexander v. Sandoval, 532 U.S. 275 (2001), the Supreme 
Court held that there is no private right of action to enforce disparate-impact regulations 
promulgated under Title VI.     

 
Certain state laws, however, may permit a cause of action related to alleged 

discriminatory student discipline on the basis of disparate impact theory.   Alexander will not 
alone act as a bar to such state law claims.  

 
B. Lack of Evidence of “Similarly Situated” Comparator(s). 
 
 Frequently, a claim of discrimination based on “similarly situated” individuals can be 
readily and simply defended, as evidenced in some of the case law cited above.  In OCR matters, 
a careful review of the claimant and the other students involved in an incident leading to the 
complaint can dispel allegations of different treatment.  See OCR Docket No. 07141149, Letter 
to Superintendent Neu, Oklahoma City Public Schools (April 19, 2016) (where evidence that 
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students involved in the same alleged marijuana-use incident were actually of the same race and 
issued the same discipline, contrary to the allegations in the complaint). 
 
 In federal cases, courts will similarly demand specific evidence of similarly situated 
individuals of a different race who were not subject to the challenged conduct.  In Fuller v. 
Decatur Public School Bd. Of Educ. School Dist. 61, 78 F.Supp.2d 812 (C.D. Ill. 2000), students 
had been expelled for a violent gang-related fight in the football stands and looked to statistical 
records to evidence disparate treatment between the African American students who were 
expelled for fighting and Caucasian students.  Even where disproportionality in expulsions 
existed, the court refused to make decisions outside of the evidence that applied to the specific 
case.25  The district court looked to the well-cited Supreme Court decision, United States v. 
Armstrong, 517 U.S. 456 (1996), and other district-level decisions which applied Armstrong’s 
criminal case standard to civil cases where plaintiffs claim discrimination on the basis of race, 
such as in Chavez v. Illinois State Police, F.Supp.2d 1053, 1066 (N.D. Ill. 1998).  Notably, the 
Fuller court criticized the plaintiff students for failing to even attempt to show that Caucasian 
students who engaged in similar conduct were not subject to the same discipline.  Fuller, 78 
F.Supp.2d at 825. 
 
C. Mootness.  
 
 In certain states, the mootness doctrine is exceptionally strong in student discipline 
appeals to the state administrative body.  For example, Georgia’s J.S. v. Gwinnett County Bd. Of 
Educ., Case No. 2006-37 (Ga. SBE, Mar. 2006), is still frequently cited and provides that the 
long-standing precedent that an issue on student discipline is moot because the punishment 
imposed has ended.   
 

The Supreme Court most recently spoke to a mootness issue relating to students in 
Camreta v. Greene, 563 U.S. 692 (2011).  At issue in that case were Fourth Amendment issues 
relating to a student interviewed at school without a warrant, probable cause or parental consent.  
The Court declined to address the Fourth Amendment question because the case was moot, 
where the child had grown up and moved across the county, and so would never again be subject 
to the Oregon in-school interviewing practices whose constitutionality was at issue.  Federal 
courts have repeatedly reached similar conclusions when a student had graduated.  See, e.g., 
Zixiang Li v. Kerry, 710 F.3d 995, 1001 (9th Cir. 2013) (education-related claims moot upon 
student graduation, reasoning “[i]f there is no longer a possibility that an appellant can obtain 
relief for his claim, that claim is moot and must be dismissed for lack of jurisdiction.”); C.F. ex 
rel. Farnan v. Capistrano Unified School Dist., 654 F.3d 975, 983 (9th Cir. 2011); Cole v. 
Oroville Union High School Dist., 228 F.3d 1092, 1098 (9th Cir. 2000) (“It is well-settled that 
once a student graduates, he no longer has a live case or controversy justifying declaratory or 
injunctive relief against a school’s action or policy.”).  
 

                                                 
25 See also pages 10-11, supra, and the cases discussed therein.  
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In some situations, the suing party may invoke exceptions to the mootness doctrine.  The 
viability of such exceptions may be impacted by whether the case is raised on behalf of an 
individual plaintiff student, or as a policy and practice challenge for equitable relief. 

 
D. Failure to Exhaust Administrative and/or Judicial Remedies.  
 
 Depending upon a state’s laws governing the administrative and judicial appeal of a 
school’s, school district’s or school governing board’s student discipline decision, the separate 
doctrine of exhaustion of administrative remedies, and exhaustion of judicial remedies, may bar 
a plaintiff student’s civil claim related to discipline.  For example, in California, pursuant to 
long-standing, binding California Supreme Court precedent, “[e]xhaustion of administrative 
remedies is a jurisdictional prerequisite to resort to the courts.”  Johnson v. City of Loma Linda, 
24 Cal.4th 61, 70 (2000).  The “rule is that where an administrative remedy is provided by 
statute, relief must be sought from the administrative body and this remedy exhausted before the 
courts will act.”  Cal. Correctional Peace Officers Assn. v. State Personnel Bd., 10 Cal.4th 1133, 
1148 (1995).  If a student has a right to appeal through one or more administrative channels a 
unique incident or series of incidents of discipline, and such remedies are not exhausted before 
initiating suit for civil rights claims associated with those instances of discipline, the given 
state’s exhaustion of administrative remedies doctrine may bar the civil rights claim and 
complaint.  
 

The requirement to exhaust administrative remedies is frequently tied to claims which 
may be brought under the IDEA, as many of these cases involve students who are students with 
disabilities.  The IDEA implementing regulation at 34 C.F.R. § 300.516(e) provides:  
 

Nothing in this part restricts or limits the rights, procedures, and remedies 
available under the Constitution, the Americans with Disabilities Act of 1990, 
Title V of the Rehabilitation Act of 1973, or other Federal laws protecting the 
rights of children with disabilities, except that before the filing of a civil action 
under these laws seeking relief that is also available under section 615 of the Act, 
the procedures under 34 CFR 300.507 and 34 CFR 300.514 must be exhausted to 
the same extent as would be required had the action been brought under section 
615 of the Act. 

 
Generally speaking, litigants must exhaust their administrative remedies under the IDEA before 
seeking relief in court.  34 C.F.R. § 300.516(e).  As a general proposition, this rule applies even 
if the party is suing under a different statute, as long as some form of relief is available under the 
IDEA.   
 
 While a party can file an administrative complaint on an issue separate from a complaint 
already filed in court, the IDEA’s exhaustion requirement may still apply.  Even where several 
claims are substantially similar, they are all subject to exhaustion before any can proceed to 
court. See A.L. v. Jackson County School Bd., 62 IDELR 103, 543 Fed.Appx. 1002 (11th Cir. 
2013) (parent’s unresolved claims also involved retaliation and alleged denials of FAPE, 
therefore she had to exhaust those claims at administrative level before seeking judicial review in 
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similar matter).  However, federal courts are divided as to the specific application of the IDEA’s 
exhaustion requirement in some contexts, and the United States Supreme Court has granted 
certiorari in an IDEA exhaustion case for its 2016-2017 term.  See Fry v. Napoleon Community 
Schools, 788 F.3d 622 (6th Cir. 2015), cert. granted, 136 S.Ct. 2540 (June 28, 2016). 
 
 Exhaustion of judicial remedies is a related but distinct proposition.  Under this doctrine, 
federal courts give preclusive effect to administrative adjudications of legal and factual issues, 
even if unreviewed, where:  “(1) the administrative agency acted in a judicial capacity; (2) the 
agency resolved disputed issue of fact properly before it; and (3) the parties had adequate 
opportunity to litigate.”  Miller v. County of Santa Cruz, 39 F.3d 1030, 1033 (9th Cir. 1994) 
(citing United States v. Utah Constr. & Mining Co., 384 U.S. 394, 422 (1966)).  Because the 
opportunity to litigate is all that is required under the third element, parties cannot “obstruct the 
preclusive use of the state administrative decision simply by foregoing [the] right to appeal.”  
Eilrich v. Remas, 839 F.2d 630, 632 (9th Cir. 1988).  Generally speaking, under this doctrine, if 
plaintiff sues for allegedly discriminatory discipline, and there is an underlying administrative 
determination that satisfies the factors under Utah Constr. & Mining Co., and the plaintiff has 
not sought judicial review to undo an underlying administrative determination that the student’s 
discipline was proper, the plaintiff’s civil rights claims may be foreclosed.  It is settled that a § 
1983 claim for alleged equal protection violations is foreclosed in such an instance.  See Miller v. 
County of Santa Cruz, 39 F.3d 1030, 1033 (9th Cir. 1994).  It appears to be unsettled, however, 
whether a claim in such circumstances asserted under Title VI would be foreclosed.  Cf. Univ. of 
Tenn. v. Elliott, 478 U.S. 788, 794-99 (1986) (holding, based upon the statutory language and a 
review of the legislative intent of Title VII, a plaintiff cannot be precluded from litigating a Title 
VII claim based upon an unreviewed state administrative proceeding).  
 
E. Defense to Claims for Attorney’s Fees.  
 

In Buckhannon Board and Care Home, Inc., v. West Virginia Department of Health and 
Human Resources, 532 U.S. 598 (2001), the Court discussed the “American Rule” regarding 
federal and state statutes authorizing the award of attorney fees to the “prevailing party” in 
litigation.  The key to unlocking an award of attorney fees is for the plaintiff to establish that she 
is a “prevailing party” within the meaning of fee shifting statutes.  That occurs most obviously 
when there is a judgment in her favor; or, a plaintiff may qualify as a prevailing party by 
obtaining significant relief through a court ordered consent decree.  Buckhannon addressed, 
specifically, the “catalyst theory” by which a plaintiff’s lawsuit was the catalyst for the defendant 
to change its behavior, even if a lawsuit ended before the plaintiff obtained a favorable judgment 
or a consent decree. 
 
 Writing for the majority, Justice Rehnquist relied in part on Black’s Law Dictionary 1145 
(7th ed. 1999), which defined a “prevailing party” as “[a] party in whose favor a judgment is 
rendered. . . the catalyst theory, in contrast, ‘allows an award where there is no judicially 
sanctioned change in the legal relationship of the parties.’”  The Buckhannon majority rejected 
that definition of a prevailing party:  “A defendant’s voluntary change in conduct, although 
perhaps accomplishing what the plaintiff sought to achieve by the lawsuit, lacks the necessary 
judicial imprimatur on the change.  Our precedents thus counsel against holding that the term 
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‘prevailing party’ authorizes an award of attorney’s fees without a corresponding alteration in the 
legal relationship of the parties.” 
 
 After Buckhannon, dozens of federal fee shifting statutes which use identical “prevailing 
party” language have been interpreted to prevent a catalyst theory for attorney’s fees.  The theory 
remains arguable for statutes that do not use a similar “prevailing party” formula, and state high 
courts have split on whether to follow Buckhannon.  To date, the effect of Buckhannon seems to 
be that states will find the Buckhannon analysis persuasive where there is identical “prevailing 
party” language in the state statute.26 
 
 The Buckhannon bar to catalyst theory attorneys’ fees under federal fee-shifting statutes 
may be particularly important in the context of civil rights suits involving student discipline, and 
attempts to base such claims at least in part in disparate disciplinary outcomes (as a matter of 
evidence, directed remedy, etc.).  If a school district faced with such a suit takes corrective action 
to address disparate disciplinary outcomes prior to any court order, judgment, consent decree or 
other resolution of the case entailing adequate “judicial imprimatur” to require the school district 
to do so by way of the court’s authority, Buckhannon may serve to limit or bar any attorneys’ 
fees compensable to the plaintiff.   
 

V.  Proactive Alternatives 
 
 Effective classroom management and strategies for creating school environments where 
the use of school discipline is done with great care has been a focus of schools, teacher 
preparation programs, and policy makers for years.  With a renewed focus on disparities in 
student discipline driving new legislation and regulations across the states and through federal 
agencies, schools are assessing the programs they have employed throughout the years to 
determine what works best for their individual districts and to explore new programs that may 
build on the successes or failure of the past practices.  Renewed emphasis on school-wide 
systems of support has led to proactive strategies for supporting appropriate student behaviors 
and creating positive school environments where both students and staff can successfully 
function. 
 
A. Positive Behavioral Interventions and Supports (PBIS). 
 
 In the past, schoolwide discipline focused mainly on reacting to specific student 
misbehavior by implementing punishment-based strategies including reprimands, loss of 
privileges, office referrals, suspensions and expulsions.27  Many teachers and commentators 
suggested that students were expected to show good behavior without being explicitly taught 
what appropriate behavior looked like.  But research continues to show that implementation of 

                                                 
26 Cf. Graham v. DaimlerChrysler Corp., 34 Cal.4th 553 (2004) and Tipton-Whittingham v. City of Los Angeles, 34 
Cal.4th 604 (2004), where the California Supreme Court affirmed use of the catalyst theory under certain California 
fee-shifting statutes, despite Buckhannon, but also imposed additional requirements for obtaining attorneys’ fees 
under same if sought against a public entity, such as a school district.  
27 PBIS: Positive Behavioral Interventions & Supports, OSEP Technical Assistance Center, accessible at: 
www.pbis.org/school (last accessed Aug. 8, 2016). 
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punishment alone when a student does not demonstrate appropriate behaviors is ineffective.  
PBIS is a behaviorally-based system approach designed to enhance the capacities of schools to 
create effective environments for teaching and learning. 
 
 In PBIS, attention is focused on creating and sustaining Tier 1 supports (universal 
supports), Tier 2 supports (supports for targeted groups), and Tier 3 supports (individual systems 
of support).  These systems of support are designed to improve lifestyle results (personal, health, 
social, family, work, recreation) for all children and youth by making targeted behaviors less 
effective, efficient, and relevant, and desired behavior more functional.  Introducing, modeling, 
and reinforcing positive social behavior is an important step of a student’s educational 
experience.28  The PBIS program insists that teaching behavioral expectations and rewarding 
students for following them is a more positive and effective approach than simply reacting to 
misbehavior as the first action.  The purpose of schoolwide PBIS is to establish a climate in 
which appropriate behavior is the norm. 
 
 In the Tier 1 Support, core principles include : (1) appropriate behaviors can be taught 
effectively to all children; (2) it is best practice to intervene early, before targeted behaviors 
occur; (3) and differentiated, or multi-tier models of service delivery, must be used to experience 
high rates of success for all students.  Tier 1 is called “Primary Prevention.”  Tier 2 Supports, or 
Secondary Level Prevention” is intended to reduce current cases of problem behaviors.  This 
level is designed to provide intensive or targeted interventions to support students who are not 
responding to Tier 1 Support efforts.  Common Tier 2 support practices involve small groups of 
students or simple individualized intervention strategies.  Tier 2 involves a simple assessment to 
identify the function a problem behavior serves and a support plan with individualized 
assessment-based intervention strategies that include a range of options such as: (1) teaching the 
student to use new skills as a replacement for problem behaviors; (2) rearranging the 
environment so that problems can be prevented and desirable behaviors can be encouraged; and 
(3) monitoring, evaluating, and reassessing the support plan over time.  Tier 2 focuses on 
supporting students at risk for more serious problem behavior.  Tier 3 is designed to focus on the 
needs of individuals who exhibit patterns of challenging behaviors that are dangerous, highly 
disruptive, and/or impede learning and result in social or educational exclusion.  Similar to Tier 
2, the process includes a functional behavioral assessment and a support plan with a wide range 
of options for strategies, and also should include a behavioral support team of the people that 
know the student best.  Tier 3 is the most individualized behavior support possible, and focuses 
on meeting individual needs, the characteristics of an individual student and the specific 
circumstances related to her.  The use of a support team ensures that the plan is implemented 
with consistency and is effective in achieving the identified goals.  Effective Tier 3 supports 
produce measurable changes in behavior and improvements in student’s quality of life.  Effective 
Tier 3 support also includes safe crisis management procedures that are planned thoroughly in 
advance and that can work towards the goals of safety and de-escalation. 
 
 PBIS has had a unique place in special education law since the 1997 Congressional 
update to the IDEA.  With some funding attached to the program and professional development 

                                                 
28 Id. 
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for PBIS, the research, development, and marketplace for the use of PBIS expanded.  PBIS 
became a strategy for general education and school-wide systems.  At a time where disparities in 
student discipline are a focus, many schools are revisiting the PBIS strategies they have 
implemented and assessing their own commitment to the tiered system of supports and strategies. 
 
B. Multi-Tier System of Supports (MTSS). 
 
 Multiple states have implemented the MTSS framework to support students academically 
and socially.  MTSS is typically described as a system-wide approach that promotes deeper 
knowledge of differentiated instruction.29  MTSS expands Response to Instruction/Intervention.  
While RtI focuses on students who are struggling and provides a vehicle for teamwork and data-
based decision making to strengthen student performance, MTSS includes RtI as well as 
additional, distinct philosophies and concepts: 

 aligning the entire system of initiatives, supports and resources;  
 promoting district participation in identifying and supporting systems for alignment of 

resources;  
 systematically addressing support for all students;  
 endorsing Universal Design for Learning instructional strategies so all students have 

opportunities for learning through differentiated content, processes, and products; and 
 challenging all school staff to change the way in which they have traditionally worked 

across all school settings. 
 
 MTSS core components can vary by state. Typically they involve (1) high-quality, 
differentiated classroom instruction, (2) systemic and sustainable change (promotion of 
continuous improvement), (3) integrated data systems, and (4) positive behavioral support 
focused on strong, predictable, and consistent classroom management structures across the entire 
system.  Key to any design of MTSS is the language and vocabulary used to describe how 
MTSS’s integrated instruction and intervention program shares the common elements of data-
based problem solving to form instruction with other programs such as PBIS, RtI, and other 
systems already influential in any state or school district. 
 
C. Restorative Justice.  
 
 NSBA’s Council of School Attorneys recently published an article describing Restorative 
Justice in student discipline.30  Restorative Justice focuses on the rehabilitation of offenders 
through reconciliation with victims and the community at large.  It contrasts with punitive or 
zero-tolerance approaches which address rule violations without discretion and without redress 
for the harm leading to student discipline.  Restorative Justice, like each of these methods of 
addressing student discipline, does not have a universal structure or method of administration.  
Some school districts utilize a three-tiered model for restorative justice that focuses on 

                                                 
29 Letter from Tom Torlakson, Cal. Dept. of Ed., State Superintendent of Public Instruction (June 10, 2014) 
accessible at:  http://www.cde.ca.gov/ci/cr/ri/mtssintroltr-tt.asp (last accessed Aug. 8, 2016). 
30 Jordan Green, In the Alternative: Restorative Justice in Student Discipline, NSBA Council of School Attorneys 
July 2016 Inquiry & Analysis (June 28, 2016). 
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prevention, intervention, and reentry.  Other school districts focus more of their resources on 
training counselors adequately to address conflicts after they have occurred.  Some schools have 
joint student and faculty justice hearings, while other schools have mostly teacher-led and 
faculty-led hearings.  The common aspect to all schools is the facilitation of discussion between 
the student-wrongdoer and the person harmed, where there is a space for the offender and the 
offended to talk through problems, address underlying issues or behavior, and make amends.  
This conference often occurs for student-to-student issues as well as student-to-teacher incidents 
which afford an opportunity to address issues impacting the classroom, giving the offender an 
opportunity to present his or her side of the story, and to reveal motivations or extenuating 
circumstances that may not otherwise be discussed. 
 
D. Best Practices. 
 
 Some states, like Illinois, have student discipline statutes which require or strongly 
suggest the use of ongoing professional development regarding culturally responsive discipline 
techniques.31  For the past few decades, various new systems, strategies, and models to address 
student discipline have emerged.  The renewed focus on discipline disparities grants districts a 
prime opportunity to reflect on the practices that have been implemented, the fidelity with which 
any program continues to be maintained, and the extent to which any district or even particular 
building needs to address their student discipline efforts to prevent legal complaints.  In addition, 
it will be helpful to review  discipline policies and how they relate to any system of discipline to 
(1) evaluate effectiveness of discipline practices; and (2) determine whether the school system 
can afford students opportunity to receive effective educational and social intervention along 
with due process where disciplinary consequences are necessary. 
 
 Experts in the aforementioned proactive alternative programs offer consultations with 
administration and staff to carefully assess the practices in place in any district, and to develop 
meaningful intervention strategies based on the student population and cultures.  In addition to 
outside experts, an abundance of programs exist to advance the knowledge and expertise of 
administration, staff, school counselors, and all student services personnel to respond to student 
discipline issues with practices that best alleviate the risks of responses which disproportionately 
impact specific student populations. 

 
VI. Best Practices for Preventing Unwarranted Judicial and  

Administrative Complaints 
 
 The following are recommended best practices for preventing litigation based on 
identified disproportionalities in student discipline.  
 
 Scrutinize school district’s discipline data.  The first and best stop to avoid litigation is 
to monitor closely districtwide and schoolwide student discipline data, to identify trends and 
possibly disproportionality.  A school district can only assess options to address 
disproportionality once it is aware of what its discipline data is and what it means.  Moreover, 
                                                 
31 Illinois Public Act 99-0456 (“Senate Bill 100”), effective September 1, 2016 (Amends Illinois School Code 
provisions on student suspension and expulsion) 105 ILCS 10-22.6.  
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absent close and ongoing monitoring in this fashion, potential litigants may rely upon reported 
data to misrepresent the realities on the ground on campus.  
 
 Initiate proven disciplinary alternatives.  As set forth above, PBIS, MTSS, Restorative 
Justice, and wide range of other invention and support practices are now available for school 
districts to implement.  Such practices are increasingly becoming the norm and a requirement for 
school districts around the country.  Even where state law does not yet call for such practices, a 
school district subject to a complaint or compliance review before the DOE or DOJ alleging 
disproportionality in discipline, will be presented with such programs by way of a resolution 
agreement.  
 
 Notify and communicate openly with community on the district’s initiatives on 
disciplinary alternatives.  Potential plaintiffs may often take advantage of the absence of a 
public narrative communicating a school district’s good works and commitment to addressing 
issues such as disproportionality in student discipline.  Sometimes there is an open, public 
dialogue on the issue, but the message has not permeated a school district’s community to a 
sufficient degree.  Open and aggressive messaging by school districts on their proactive 
measures and managing of disproportionality can serve to take the momentum away from a 
plaintiff or plaintiffs who seek to undercut such efforts, and even serving to stop a potential 
lawsuit before it starts.  This may especially be the case when the motivation of the potential 
litigant is less about actually helping a specific student or group of students, and more about the 
politics of engaging in a legal fight with the school district and its board.   
 
 Make adequate budgetary commitments to support disciplinary alternatives.  A 
school district can put in place every known program on disciplinary alternatives, but if there not 
adequate financial support for those programs to succeed, the district will not see the results that 
it desires.  Absent such results, the district will fail to glean not only the potential benefit to 
students, but also the benefit of eliminating potential litigation.  This is not at all to say that 
districts should spend recklessly, or a recommendation to enact multiple programs on 
disciplinary alternatives all at once.  Rather, districts faced with disproportionality should invest 
thoughtfully in programs that are known to work, at a level that does not undercut the desired 
outcomes of those programs.  
 
 Ensure the necessary support and structure for disciplinary alternatives to succeed.  
Like budgetary commitments for proactive disciplinary alternatives, in order for such programs 
to succeed, school districts must take a comprehensive approach to ensure such programs are 
supported and structured for success.  This includes thoughtful training, dialogue and 
engagement with school administrators and teaching staff, so that such programs move forward 
on a united and committed front.  Once such unity and commitment are in place, and the years of 
implementation go by, a district can more easily integrate additional components and strategies 
into its disciplinary approach, all the while reducing the risk of litigation, establishing the best 
record for defending against litigation, and creating a supportive environment for students.  
 
 The authors recommend that the reader consult the Council of State Government’s 
School Discipline Consensus Report:  Strategies From the Field to Keep Students Engaged in 
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School and Out of the Juvenile Justice System,”32 published in 2014.  As noted in its 
introduction, the report provides “a comprehensive set of consensus-based and field-driven 
recommendations to improve conditions for learning for all students and educators, better 
support students with behavioral needs, improve police-schools partnerships, and keep students 
out of the juvenile justice system for minor offenses.  More than 100 advisors representing 
policymakers, school administrators, teachers, behavioral health professionals, police, court 
leaders, probation officials, juvenile correctional leaders, parents, and youth from across the 
country helped develop more than two dozen policies and 60 recommendations to keep more 
students in productive classrooms and out of court rooms.” 
 

Conclusion 
  
 The nationwide focus on disparities in student discipline is likely to remain for the 
foreseeable future.  Yet, there is a growing field of proven, successful alternatives and strategies 
for school districts to utilize to address such disparities.  Those districts that act proactively to 
address the issue once on notice of it through data monitoring, whether at the district, state or 
federal level, are best situated not only to reduce disparities, but also to respond to and defend 
against complaints in all venues.  Should a district find itself in the unfortunate position of 
having to defend litigation based on disproportionality in student discipline, it should work with 
its COSA attorney to consider the relevant data and existing record, consider possible legal 
defenses, and discuss what measures can be taken to address identified disparities in order to 
moot, mitigate or defeat the claim.  

                                                 
32 https://csgjusticecenter.org/youth/school-discipline-consensus-report. 
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