
© 2016 National School Boards Association   1 

A School Law Primer 
Curricular Control:  Legal Pointers for Public Schools 

2016 
 

Contents 
           Page 

OVERVIEW             1 

CONSTITUTIONAL AND STATUTORY PROVISIONS      2 

LIST OF LANDMARK CASES          2 

MAJOR PRINCIPLES 

I. CURRICULUM CONTENT         3 

A. Exemption from Controversial Subjects       3 

B. Censorship           3 

C. Right to Receive Information – School Libraries      6 

D. Teacher Control over Instructional Materials       7 

E. Parents’ Rights Regarding Curriculum       9 

F. Handling Challenges to Curricular Decisions     10 

II. STUDENT PERFORMANCE AND CURRICULUM    10 

A. Testing and Assessment        10 

B. Promotion and Tracking       14 

C. English Learners         15  

D. Graduation Requirements       17 

E. Grading and Academic Sanctions      18 

III. RELIGION ISSUES         20 

 A.  Use of Religious Materials for Instruction     20 

B.  Objections to Curricular Materials      22 

C.  Student Use of Religious Materials in Assignments and other 

      Classroom Activity        24 

CASE SUMMARIES         26 

_____________________ 

 

OVERVIEW 

 

The state has considerable power to regulate curricular matters.  Most state legislatures 

have traditionally delegated to local districts the power to establish curricular requirements, 

adopt materials, and set grading practices.  However, recent education reforms focusing on 

standards, assessment, and accountability have spurred some states to reclaim some of this 

authority.  No matter whether these requirements are imposed by the state or the local 

school district, students attending public schools must comply with them unless the law 

allows some exception, e.g., accommodation of a disability or religion.   

 

Courts generally refuse to interfere with instructional matters, leaving educational 

questions to the discretion of the education experts.  See, e.g., Griswold v. Driscoll, 616 

F.3d 53 (1st Cir. 2010); Chiras v. Miller, 432 F.3d 606 (5th Cir. 2005).  This means that, 

in general, a school’s policies will be upheld as long as the school district or the state has 
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not overstepped its authority, acted unreasonably, or infringed on an individual’s statutory 

or constitutional rights.  See, e.g. Nampa Classical Academy v. Goesling, 714 F.Supp.2d 

1079 (D. Idaho 2010); Griswold v. Driscoll, 625 F. Supp.2d 49 (D. Mass. 2009); Doe v. 

Albany Unified Sch. Dist., 118 Cal. Rptr.3d 507 (Ct. App. 2010).  The Supreme Court has 

said, “Courts are particularly ill-equipped to evaluate academic performance. The factors 

discussed … with respect to procedural due process speak a fortiori here and warn against 

any such judicial intrusion into academic decision-making.” Board of Curators of Univ. of 

Mo. v. Horowitz, 435 U.S. 78, 92 (1978). 

 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

 

U.S. Const., amend. I 

U.S. Const., amend. IV 

U.S. Const., amend. XIII 

U.S. Const., amend. XIV 

 

Protection of Pupil Rights Amendment, 20 U.S.C. § 1232h 

Individuals with Disabilities Education Act, 20 U.S.C. § 1400 et seq. 

Equal Educational Opportunities Act, 20 U.S.C. §§ 1701-21 

Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681-88 

Elementary and Secondary Education Act, 20 U.S.C. § 6301 et seq. 

Section 504 of the Rehabilitation Act of 1974, 29 U.S.C. § 794 

Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d  

Family Educational Rights and Privacy Act, 20 U.S.C. § 1232g  

Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.  

 

LANDMARK CASES 

 

Meyer v. State of Nebraska, 262 U.S. 390 (1923) 

West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) 

Epperson v. Arkansas, 393 U.S. 97 (1968) 

Lau v. Nichols, 414 U.S. 563 (1974) 

Stone v. Graham, 449 U.S. 39 (1980) 

Board of Education, Island Trees Union Free School District v. Pico, 457 U.S. 853 (1982) 

Edwards v. Aguillard, 482 U.S. 578 (1987) 

Hazelwood School District v. Kuhlmeier, 484 U.S. 260 (1988) 

Garcetti v. Ceballos, 547 U.S. 410 (2006) 
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MAJOR PRINCIPLES 

 

CURRICULUM CONTENT  

 

A. Exemption from Controversial Subjects 

 

Schools may require that students be present for the teaching of controversial 

subjects, even over parental objection.  In the past schools have required students 

to study various topics to which some parents or guardians objected:  

 1800s--music and art 

 1970s--sex education 

 1990s--AIDS education 

 2000s--sexual orientation 

 

Student exemptions may be required if there is a free exercise of religion conflict 

(see Section III below).  School districts may make other exemptions within their 

discretion. 

 

Parents may also raise objections to, and opt their children out of, certain curricular 

activities based on the Protection of Pupil Rights Amendment, 20 U.S.C. § 1232h.  

Under that statute schools must make available for inspection by parents all 

instructional materials, including teachers’ manuals, films, tapes, or other 

supplementary material which will be used in connection with any survey, analysis, 

or evaluation as part of any federally funded program.  Schools also must obtain 

parental consent before requiring any student to submit to any survey, analysis, or 

evaluation used in a federally funded program that reveals information concerning: 

 political affiliations or beliefs; 

 religious practices, affiliations, or beliefs; 

 mental and psychological problems of the student or his or her family; 

 sex behavior or attitudes; 

 illegal, anti-social, self-incriminating, or demeaning behavior; 

 critical appraisals of other individuals with whom the student has close 

family relationships; 

 legally recognized privileged or analogous relationships; or 

 income (other than that required to determine eligibility for certain 

financial assistance programs). 

 

B. Censorship 

 

1. Censorship by the School District or the State 

 

In devising its curriculum, the school board (or the state) may not totally 

remove a topic of study just because it is controversial or because people 

may dislike the ideas contained therein.  In essence, courts consider whether 

the decision to select or remove a particular topic of study is based on 

legitimate educational reasons.   
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In Meyer v. Nebraska, 262 U.S. 390 (1923), the state had prohibited 

teaching in any language other than English.  The Supreme Court found this 

type of prohibition unconstitutional since it was not rationally related to any 

legitimate state interest. 

 

In Epperson v. State of Arkansas, 393 U.S. 97 (1968), the state had 

prohibited the teaching of evolution.  The Court found that the law violated 

the Establishment Clause because its clear purpose was to protect the 

viewpoint of a particular religious group.  See also, Arce v. Douglas, 793 

F.3d 968 (9th Cir. 2015). 

 

2. District Curricular Decisions 

 

Curricular decisions are judged by minimal standards of educational 

suitability.  The inclusion of some materials or removal of others from 

classrooms may be based on the district’s preferred notions of taste and 

community values.  See Knott Cnty. Bd. of Educ. v. Patton, 415 S.W.3d 51 

(Ky. 2013). 

 

Curricular decisions should be judged by the standard of legitimate 

pedagogical concerns.  Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 

(1983).  These concerns could include whether the material is: 

 appropriate given the students’ age, maturity, or sophistication, 

 professionally accepted, 

 consistent with general curriculum objectives, and 

 current. 

 

If material does not meet one of these criteria, a school could decide that it 

should not be used. The Court in Hazelwood said that this standard is 

applicable to any materials and activities that could be viewed as school-

sponsored. 

 

a. Textbooks 

 

In Virgil v. School Bd. of Columbia Cnty., 862 F.2d 1517 (11th Cir. 

1989), the school board decided to remove a textbook from use in 

humanities classes.  The book contained Aristophanes’s play, 

Lysistrata, and Chaucer’s poem, The Miller. The board decided to 

ban the use of the text in classes because “regardless of their value 

as literary classics, their vulgar language and graphic treatment of 

sexual intercourse was offensive to the philosophically conservative 

mores, principles, and values of most of the Columbia County 

populace."  This decision was upheld by the court as reasonable 

because the district identified legitimate pedagogical concerns.  The 

board could ban the book’s use in the curriculum although it did not 
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have to do so.  See also, Porter v. Seattle Sch. Dist. No. 1, 248 P.3d 

1111 (Wash. App. Ct. 2011). 

 

b. School plays 

 

Seyfried v. Walton, 668 F.2d 214 (3d Cir.1981), involved a 

challenge by students and parents to the superintendent’s prohibiting 

students from performing the musical, Pippin.  The court upheld the 

superintendent's decision to cancel the play stating, “the decision of 

the school authorities to prohibit production of ‘Pippin’ in a high 

school forum because of its sexual overtones does not threaten to 

stifle the free exchange of ideas so as to warrant judicial interference 

with the decision of the school authorities.” 

 

  c. Student-created material 

 

In Lopez v. Tulare Joint Union High Sch. Dist. Bd. of Trustees, 40 

Cal. Rptr. 2d 762 (Cal. Ct. App. 1995), a school board refused to 

allow students to show a film they produced unless all profanity in 

the film was deleted.  A California appellate court ruled that the 

board’s decision was a permissible prior restraint of free speech 

under the First Amendment because the board’s goal of teaching 

students to avoid vulgar and profane language was a legitimate 

pedagogical concern. 

 

d. Films 

 

After parents objected to showing the movie, The Lottery, because 

it offended their religious and family values, the school board voted 

to remove the film from the curriculum.  The Eighth Circuit ruled 

that the school board had impermissibly interfered with the students’ 

right to receive information because the ban on the film was based 

solely on religious and ideological beliefs.  Pratt v. Independent Sch. 

Dist. No. 831, 670 F.2d 771 (8th Cir. 1982).  

 

On the other hand, a school district may ban the showing of all R-

rated movies.  Using the motion picture rating system as a filter to 

determine what films can be shown is rationally related to the 

legitimate pedagogical concern that students not be subjected to 

movies with too much violence, nudity, or “hard” language. Borger 

v. Bisciglia, 888 F. Supp. 97 (E.D. Wis. 1995).       

 

e. Student newspapers 

 

In Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1983), three 

high school journalism students wrote two articles about students’ 
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experiences with pregnancy and divorce.  The principal thought 

parts of the article about sexual activity were inappropriate for some 

of the younger students at the school.  He also was concerned about 

quotations from an unnamed student criticizing the student’s 

divorced parents.  He ordered the two pages containing the 

objectionable stories deleted from the newspaper.  The Supreme 

Court upheld the district’s actions, finding that the paper was a part 

of the school curriculum, thus giving the district the authority to 

control its content within the parameters of legitimate pedagogical 

concerns.  See also, R.O. ex rel. Ochshorn v. Ithaca City Sch. Dist., 

645 F.3d 533 (2nd Cir. 2011) (holding school-sponsored newspaper 

was a limited public forum and prohibiting appearance of lewd 

cartoon was reasonably related to legitimate pedagogical concerns 

that increasing numbers of students were engaging in risky sexual 

behaviors). 

 

f. Internet  

 

Legitimate pedagogical concerns may be the basis for restricting 

student access to certain materials on the internet.  Based on these 

concerns, schools could choose to exclude materials that are 

“pervasively vulgar” or that lack “educational suitability.”  Under 

the Children’s Internet Protection Act (CIPA), 20 U.S.C. § 6777, 

schools receiving certain federal funds are obligated to adopt 

internet safety plans that include measures to block access to 

materials harmful to minors.  See United States v. American Library 

Ass’n, 539 U.S. 194 (2003) (CIPA requirement that public libraries 

install filters on computers with internet access as a condition of 

receiving E-Rate funds does not violate the First Amendment). 

 

C. Right to Receive Information—School Libraries 

  

The Supreme Court in Board of Educ., Island Trees Free Sch. Dist. No. 26 v. Pico, 

457 U.S. 853 (1982) found that students have a right to receive information.  The 

Island Trees Board of Education mandated that several books be removed from the 

school library because they were “anti-American, anti-Christian, anti-Semitic, and 

just plain filthy.”  Students brought an action for declaratory and injunctive relief 

under § 1983 alleging that the board action denied them their First Amendment 

right to receive information.  The Court agreed.  Although districts have broad 

discretion to set curriculum standards, they do not have the right to restrict the 

spectrum of knowledge simply because certain ideas are controversial or offensive 

to board members.  

 

While school officials do not enjoy absolute discretion in the selection and retention 

of materials in school libraries, they are on solid constitutional grounds if they 

exclude materials because they are “pervasively vulgar” or are lacking “educational 
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suitability.”  Campbell v. St. Tammany Parish Sch. Bd., 64 F.3d 184 (5th Cir. 1995).  

See also ACLU v. Miami-Dade Cnty. Sch. Bd., 557 F.3d 1177 (11th Cir. 2009) (the 

school board’s decision to remove the book ¡Vamos a Cuba! from elementary 

school libraries did not violate plaintiff’s free speech or due process rights because 

the school board could remove the book based on the factual inaccuracies and 

misleading omissions it contained). 

 

However, a federal district court ruled that a school board’s attempt to restrict 

student access to J.K. Rowling’s Harry Potter novels by requiring parental 

permission before the books could be checked out of the school library violated 

students’ free speech rights.  The court rejected the board’s fears that the books 

promote disobedience and witchcraft as reasons for the restrictions, holding that 

“[r]egardless of the personal distaste with which these individuals regard 

'witchcraft,’ it is not properly within their power and authority as members of 

defendant’s school board to prevent the students at Cedarville from reading about 

it.”  Counts v. Cedarville Sch. Dist., 295 F.Supp.2d 996 (W.D. Ark. 2003). 

 

D. Teacher Control Over Instructional Materials 
 

In K-12 public schools, teachers have little latitude to select their own instructional 

materials.  The school board has the authority to set the curriculum.  Teachers must 

abide by rules prescribing or prohibiting certain texts, materials, and instructional 

techniques.  Teachers may not violate these rules and are subject to discipline if 

they do so.  Evans-Marshall v. Board of Educ. of Tipp City Exempted Village Sch. 

Dist., 624 F.3d 332 (6th Cir. 2010); Johnson v. Poway Unified Sch. Dist., 658 F.3d 

954 (9th Cir. 2011).  Teachers may be dismissed even if there is no policy 

forbidding materials, if the school can show that the materials being used are not 

pedagogically defensible. 

 

For example, a teacher was dismissed for showing the film, 1900 (an R-rated 

movie), when he failed to obtain the principal’s approval prior to showing the 

movie as required by the school district’s “controversial learning resources” policy.  

The Colorado Supreme Court held: (1) that the policy was related to a legitimate 

pedagogical concern; and (2) the teacher was not entitled to actual notice of the 

policy because the controversial content of the film, i.e., violence, drug use, nudity, 

and sex acts, should have alerted the teacher to seek prior approval.  Board of Educ. 

of Jefferson Cnty. Sch. Dist. R-1 v. Wilder, 960 P.2d 695 (Colo. 1998).  See also 

Fowler v. Board of Educ. of Lincoln Cnty., 819 F.2d 657 (6th Cir. 1987) (upholding 

the dismissal of a teacher for showing the R-rated film, Pink Floyd-The Wall to her 

students during a non-instructional session). 

 

Following the Supreme Court’s decision in Garcetti v. Ceballos, 547 U.S. 410 

(2006), if a public school teacher is speaking pursuant to his or her official job 

duties it is difficult for that teacher to rely on the First Amendment to protect his or 

her speech in the face of potential discipline.  Under Garcetti, “when public 

employees make statements pursuant to their official duties, the employees are not 
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speaking as citizens for First Amendment purposes, and the Constitution does not 

insulate their communications from employer discipline.”  547 U.S. at 421.  This 

supports school district control over the curriculum, since a teacher acting in his or 

her instructional capacity generally will be speaking pursuant to official duties. 

 

For example, in Mayer v. Monroe Cnty. Comm. Sch., 474 F.3d 477 (7th Cir. 2007), 

the Seventh Circuit held that the First Amendment does not entitle public school 

teachers to cover topics or advocate viewpoints that depart from the curriculum 

adopted by the school board.  In this case, an elementary school teacher claimed 

she was non-renewed because of comments she made about the Iraq war during 

class, in violation of her First Amendment rights.  In affirming summary judgment 

in favor of the school district, the Seventh Circuit applied Garcetti and noted that 

the “Constitution does not entitle teachers to present personal views to captive 

audiences against the instructions of elected officials.” 474 F.3d at 480; see also, 

Evans-Marshall v. Board of Educ., 624 F. 3d 332 (6th Cir. 2010); cf. Kramer v. 

New York City Bd. of Educ., 715 F.Supp.2d 335 (E.D.N.Y. 2010). 

 

1. Policies on Teacher Discretion over Curriculum 

 

School policies that clarify the level of discretion a teacher has in selecting 

materials can take several different approaches: 

 

 Prior approval--Such policies would require teachers to get approval 

from a principal or supervisor before using material not listed on a pre-

approved list. 

 Prohibited use--Such policies would expressly prohibit use of listed 

material or obscene types of materials (e.g., any Playboy magazine). 

 Notice--This may be actual notice that the school board prohibits use of 

some materials, or implied notice, such that a teacher should know that 

such matters are inappropriate (e.g., an X-rated movie). 

 

2. Principles of Academic Freedom 

 

Such policies should articulate how much “academic freedom,” if any, a 

board is willing to extend to its teachers.  Among the possible principles of 

academic freedom to which a board may wish to subscribe are: 

 

 Principle I – No Interference 

A teacher in a public school should be allowed to teach the subject 

matter to which he or she is assigned without interference. 

 Principle II – Controversial Issues 

A teacher should be allowed to discuss controversial topics, ideas, and 

philosophies in a classroom as long as the topic is related to the subject 

matter that the teacher has been assigned to teach. 
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 Principle III – In-Class Speech 

A teacher’s in-class speech may be restricted when expression would 

be disruptive to the educational process of the school. 

 Principle IV – Textbooks 

Within limits imposed by state statutes and local board policies, a 

teacher generally should be able to use any textbook materials and 

teaching methods that relate to the subject matter that the teacher has 

been assigned to teach.  No pornographic, obscene, or other illegal 

materials may be used in the classroom. 

 

E. Parents’ Rights Regarding Curriculum 

 

As stated most recently stated by the Supreme in Washington v. Glucksberg:  “In a 

long line of cases, we have held that, in addition to the specific freedoms protected 

by the Bill of Rights, the ‘liberty’ specially protected by the Due Process Clause 

includes the right . . . to direct the education and upbringing of one’s children.”  521 

U.S. 702, 720 (1997) (citing Meyer v. Nebraska, 262 U.S. 390 (1920); Pierce v. 

Society of Sisters, 268 U.S. 510 (1925)). 

 

In the school district context, courts have consistently concluded that parents’ rights 

“to direct the education and upbringing of [their] children” allow parents to choose 

whether to send their children to public or private school.  However, parents “do 

not have a fundamental right generally to direct how a public school teaches their 

child.”  Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 395-96 (6th Cir. 2005) 

(citations omitted).  Nevertheless, parents have brought numerous lawsuits against 

school districts, largely unsuccessfully, challenging a variety of curricular 

decisions.  See, e.g., Parker v. Hurley, 514 F.3d 87(1st Cir. 2008), cert. denied, 555 

U.S. 815 (2008) (parent unsuccessfully challenged curriculum material that taught 

tolerance for same-sex marriage); Leebaert v. Harrington, 332 F.3d 134 (2d Cir. 

2003) (parent unsuccessfully challenged school’s requirement that his son attend a 

mandatory health course including instruction on health and safety, and alcohol, 

tobacco, and drugs); Fields v. Palmdale Sch. Dist., 427 F.3d 1197 (9th Cir. 2005), 

reh’g denied (opinion amended), 447 F.3d 1187 (9th Cir. 2006), cert denied, 549 

U.S. 1089 (2006) (parent unsuccessfully challenged school’s administration of a 

survey including questions on sexual subjects). 

 

In 2010 Arizona passed the “Parents’ Bill of Rights Act,” providing parents a list 

of 11 rights, including “the right to direct the education of the minor child,” along 

with increased duties to adopt policy to inform parents of their rights.  ARIZ. REV. 

STAT. §§ 1-602, 15-102 (2010).  To date, courts have not had occasion to interpret 

these provisions, and it is difficult to predict how courts will construe state statutes 

guaranteeing parents’ rights to direct the education of their children relative to 

school curriculum.   
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F. Handling Challenges to Curricular Decisions 

 

1. Before a Challenge Arises 

 

Establish a materials selection policy in writing.  It should specify the local 

criteria and procedures for selecting curricular and library materials.  School 

personnel should strictly adhere to the policy. 

 

Establish a clearly defined method for handling complaints in writing.  This 

policy statement should include formal review procedures for challenged 

material.  A form should be used to identify the complainant’s specific 

concerns; a broad-based committee that includes parents, other citizens, and 

school personnel should be established to review challenged material; and 

a restriction should not be placed on the materials until the review process 

has been completed. 

  

2. After a Challenge Has Been Made 

 

Attempt to resolve the challenge informally.  School personnel should meet 

with the complainant to hear the specific recommendations and to explain 

how the challenged material was selected.  If the complainant still wants to 

challenge the material, the school official should provide the formal 

request-for-review form. 

 

Take no action to review challenged materials until a written request for 

review is filed.  Then, the review procedures should be started immediately, 

and the school board informed of the details of the complaint.  Strictly 

adhere to the established procedures throughout the review process.  School 

personnel should be told that there are no restrictions on the use of the 

material until the entire review is completed. 

 

Inform the general public.  Any review of challenged materials should be 

conducted openly, and the community should be able to learn about the 

issue through local media or school-related communications, such as school 

newsletters. 

 

II. STUDENT PERFORMANCE AND CURRICULUM 

 

A. Testing and Assessment 

 

Local boards often set curriculum content to ensure that students meet academic 

standards set by the state.  While schools have historically had substantial discretion 

in how they assess student performance on a routine basis, under the Every Student 

Succeeds Act (ESSA), states must establish academic content and student 

achievement standards and assessment programs for all public schools in 

mathematics, reading/language arts, and science.  Schools may use other tests as a 
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tool to determine special academic needs of individual students, student placement 

and promotion, and eligibility for graduation. 

 

1. ESSA Assessment Requirements 

 

Under ESSA, states must develop or demonstrate they currently have 

“challenging academic standards” for all public school students in 

mathematics, reading or language arts, and science. However, ESSA further 

requires the state to “demonstrate” that the standards are aligned with 

entrance requirements to state post-secondary institutions and “relevant” 

state career and technical education standards. Achievement standards will 

still be developed with at least three levels. The standards will undergo a 

public review process before being adopted. They will not be required to be 

submitted to the Secretary.  

 

The state will need to “demonstrate in consultation with LEAs” that it has 

implemented assessments that are of high-quality and are aligned to the state 

standards. Assessments will only be used for “valid and reliable purposes.”  

 

ESSA retains annual testing for grades 3 through 8 in reading and 

mathematics, and once in grades 9-12. Science testing will still be assessed 

at least once during grade spans 3-5, 6-9 and 10-12. ESSA encourages the 

development of richer, performance-based assessments through the use of 

multiple measures, and “may include” portfolios and projects.  

 

To address concerns about over-testing, the ESSA permits states to set 

targets for total time spent on testing. Further, states and school districts 

may use federal funds to audit their testing systems and eliminate redundant 

or unnecessary tests.  

 

The accountability system will be designed and implemented by the state in 

consultation with LEAs and other stakeholders, but will contain certain 

elements. The biggest change is that AYP is out and will be replaced by 

state-defined long-term goals that are “ambitious” and include measures of 

interim progress. The goals and interim measures will continue to apply to 

all students and individual subgroups of students. At minimum, goals will 

be set for:  

 improved academic achievement based on proficiency on assessments 

and may include measures of student growth;  

 high school graduation based on the adjusted four-year cohort formula. 

States may also include goals for extended year adjusted cohort; 

 another academic indicator for elementary and middle schools; 

increased English proficiency for ELLs; and 

 at least one indicator that allows for “meaningful differentiation” among 

schools and is valid, reliable, and comparable across the state, such as 

student engagement, high-level course completion, school climate, etc.  
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The state will further design an index for weighting the indicators for 

accountability purposes. ESSA, however, requires the academic indicators 

in aggregate to receive “significant” weight.  

 

NCLB-defined sanctions and prescribed interventions have been 

eliminated. Instead, the state will identify schools in need of 

“comprehensive support and improvement.” Criteria for identifying these 

schools will include performance in the bottom 5 percent of Title I schools 

that fail to graduate more than one third of its students and schools with 

consistently underperforming subgroups. Once identified, a school 

improvement plan will be developed by the LEA in collaboration with 

community stakeholders. The plan will be approved by the school, LEA, 

and SEA and will be monitored and reviewed.  

 

Prior to the enactment of ESSA, many states had adopted the Common Core 

academic standards and the state tests designed to assess students’ 

proficiency on those standards. As a result of these tests and other 

assessment requirements perceived as overly burdensome, parents and 

student groups began organizing opt-out campaigns for state standards-

based assessments.  Opt-out campaigns implicate a district’s and state’s 

compliance with the testing participation rates mandated by ESSA.  While 

the legal and political consequences of opt-out campaigns have not yet come 

to fruition, the United States Department of Education has put significant 

pressure on states to ensure LEAs are meeting the required 95% 

participation rate. . 

 

2. Formal Challenges to Testing Requirements 

 

Legal challenges to testing requirements have asserted one or more of three 

basic grounds: 

 

a. Discrimination 

 

Claims have been made alleging that the use of test scores to make 

high stakes decisions (e.g., graduation, retention, promotion) 

discriminates against racial minorities who routinely score lower 

than white students.  These claims are brought under the Equal 

Protection Clause or Title VI of the Civil Rights Act of 1964, 42 

U.S.C. § 2000d.   

 

In Debra P. v. Turlington, 644 F.2d 397 (5th Cir. 1981), the Fifth 

Circuit ruled that the state could make passing a literacy test a 

graduation requirement if it could show that the disproportionate 

failure of blacks was due to the present effects of past discrimination 

or that the diploma sanction was necessary to remedy those effects.  
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Four years later, the court ruled that the evidence showed that there 

was no causal link between the effects of past discrimination and the 

disproportionate impact of the test on black students.  Debra P. v. 

Turlington, 730 F.2d 1405 (11th Cir. 1984). 

 

In G.I. Forum v. Texas Educ. Agency, 87 F.Supp.2d 667 (W.D. Tex. 

2000), the court ruled that while minority students had shown a 

significant adverse impact of the state exit exam requirement, the 

test did not violate Title VI because the state had shown an 

educational necessity for the test and the plaintiffs had failed to offer 

an equally effective alternative. 

 

b. Due process 

 

Students must be given adequate notice that passing a test is a 

prerequisite to graduation or promotion.  Notice is necessary to give 

students adequate time to prepare for the test, to give schools 

adequate time to establish preparatory and remedial programs, to 

provide sufficient time to correct deficiencies in the test, and to set 

an appropriate passing score.  Crump v. Gilmer Indep. Sch. Dist., 

797 F.Supp. 552, 555 (E.D. Tex. 1992). 

 

c. Test validity 

 

These claims often center on what is known as “curricular validity.”  

Curricular validity has two components:  1) Do the test items 

adequately correspond to the required curriculum in which the 

students should have been instructed before they take the test? and 

2) Does the test correspond to the material actually taught in the 

school regardless of what should have been taught?  Debra P., 644 

F.2d at 406.  Whether a test is fundamentally fair requires a fact 

intensive analysis to determine whether students have the 

opportunity to learn the materials tested on the exam.   

In addition to issues of alignment and fairness, challenges to test 

validity may question whether the test is valid for the purposes used, 

i.e., does the test do what it is intended and are the inferences and 

educational judgments based on the test scores appropriate? 

 

3. Special Considerations in Testing 

 

a. Students with disabilities 

 

The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. 

§ 1400 et seq., and ESSA require that students with disabilities 

participate, as appropriate, in state and district-wide assessments.  

They also must be provided appropriate accommodations.  If they 
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cannot participate in the regular assessment program, then they must 

participate in alternative assessment programs.  20 U.S.C. § 

1412(a)(17).  Each student’s individual education program (IEP) 

must address the student’s participation in such testing.  20 U.S.C. 

§ 1414(d).    Alternative assessments would generally apply to 

students with severe cognitive disabilities. 

 

.  Under ESSA no more than 1% of a state’s total student population 

may take an alternative assessment. 

 

Courts have held that requiring students with disabilities to pass an 

exit exam as a condition of graduation does not violate the IDEA or 

Section 504 of the Rehabilitation Act as long as such students are 

provided appropriate accommodations.  Brookhart v. Illinois State 

Bd. of Educ., 697 F.2d 179 (7th Cir. 1983). 

 

b. Students with limited English proficiency 

 

Under ESSA states are required to establish English proficiency 

standards in the areas of speaking, reading, writing, listening, and 

comprehension. These standards must address the different 

proficiency levels of English learners and be aligned with state 

academic standards. English learners must be included in state 

academic assessments and the progress of English learners in 

achieving English proficiency must be included in the state’s 

accountability system for local districts.  ESSA requires the 

establishment of statewide entrance and exit procedures for English 

learners.  ESSA provides states with options concerning when 

English learners must start taking state assessments and when their 

test results must be included in accountability systems.  ESSA 

allows states to include English learners who have successfully 

existed the English learner subgroup to be included in the subgroup 

for accountability purposes for four years.  ESSA prohibits the 

federal government from requiring states to adopt a particular 

curriculum or educational methodology to ensure English learners 

attain English proficiency. 

 

B. Promotion and Tracking 

 

1. Placement in Grade and Promotion 

 

Schools boards have discretion to set standards for course and grade 

placement and for student advancement to higher grades.  Students have no 

constitutional right to any particular placement or to be promoted.    In the 

face of parental demands for promotion, courts will not interfere with 

decisions by school authorities in this area as long as the standards and/or 
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application to students are academically based and are not discriminatory, 

arbitrary, or capricious.  See, e.g., Erik V. v. Causby, 977 F. Supp. 384 

(E.D.N.C. 1997).  In fact, state law may prohibit promotion where a child 

has not passed a required competency assessment. 

 

2. Ability Grouping and Tracking 

 

One type of placement decision that has been challenged is ability grouping 

or tracking in which students are segregated into tracks according to 

“ability” as measured by such factors as grades, classroom performance, 

maturity, emotional stability, and performance on standardized 

achievement and aptitude tests.  This practice has been challenged as 

discriminatory against low income and African American and Mexican 

American students in violation of the Equal Protection Clause and Title VI.  

Courts have held that ability grouping and tracking are not unconstitutional 

per se.  See, e.g., Quarles v. Oxford Municipal Separate Sch. Dist., 868 F.2d 

750 (5th Cir. 1989); Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981).   

 

But whether they are permissible despite a disparate impact on a particular 

racial group may depend on whether a school either has been declared 

unitary or has not operated segregated schools for a period of at least several 

years.  To use ability grouping practices, a school must be able to show that 

they are not based on the present results of past segregation or that they will 

remedy such results through better educational opportunities.  McNeal v. 

Tate Cnty. Sch. Dist., 508 F.2d 1017 (5th Cir. 1975); see also Holton v. City 

of Thomasville Sch. Dist., 490 F.3d 1257 (11th Cir. 2007), reh’g denied, 

521 F.3d 1318 (11th Cir. 2008) (holding that the district court did not err in 

finding that an ability grouping program was neither intentionally 

discriminatory nor based on the results of past segregation); see also, 

Marino v. City Univ. of New York, 18 F.Supp.3d 320 (E.D.N.Y. 2014). 

 

C. English Learners 

 

1. Lau 

 

In Lau v. Nichols, 414 U.S. 563 (1974), the Supreme Court held that school 

districts must provide children who do not yet speak English a meaningful 

education in a language that they understand.  The Court ruled that Title VI 

requires schools receiving federal financial assistance to assure that students 

of a particular race, color, or national origin are not denied the opportunity 

to obtain the education generally obtained by other students.  School 

districts must rectify language barriers by providing general curriculum 

instruction in children’s native languages as well as providing English 

language instruction.  It is not enough to provide the same facilities, 

textbooks, teachers, and curriculum to children who do not speak English 

proficiently.   
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2. Equal Educational Opportunities Act 

 

In response to Lau, Congress passed the Equal Educational Opportunities 

Act (EEOA), 20 U.S.C.  § 1701-1721, which prohibits states from denying 

equal educational opportunities to students based on race, color, sex, or 

national origin.  The statute requires schools to overcome language barriers 

to student’s equal participation in educational opportunities. 

 

In Castaneda v. Pickard, 648 F.2d 989 (5th Cir. 1981), the court formulated 

a set of basic standards to determine school district compliance with EEOA: 

 The program must be based on an educational theory recognized as 

sound or at least as a legitimate experimental strategy. 

 The school must actually implement the program with instructional 

practices, resources, and personnel necessary to transfer theory into 

practice. 

 The program must be evaluated and determined to be effective in 

teaching both English and the full curriculum. 

 

For more cases interpreting the EEOA, see Horne v. Flores, 557 U.S. 433 

(2009); Coachella Valley Unified Sch. Dist. v. State of Calif., 98 Cal. 

Rptr.3d 9 (Ct. App. 2009); McFadden v. Board of Educ. for Ill. Sch. Dist. 

U-46, 984 F.Supp.2d 882 (N.D. Ill. 2013). 

 

3. OCR’s Interpretation of Title VI 

 

The Office for Civil Rights (OCR) of the U.S. Department of Education 

issued the Lau remedies which specify procedures for identifying language-

minority students and assessing their English language proficiency, 

determining appropriate instructional treatments, deciding when students 

are ready to be mainstreamed, and determining the professional standards 

expected of teachers serving language-minority students. 

 

OCR interprets regulations under Title VI of the Civil Rights Act of 1964 

to prohibit the denial of equal access to education because of a student’s 

limited proficiency in English.  A district must take affirmative steps to 

rectify the student’s language deficiency to open its instructional program 

to these students.  OCR does not prescribe the content of these programs 

but will find a district in violation of Title VI under any of the following 

circumstances: 

 

 Students are excluded from effective participation in school because of 

their inability to speak and understand English. 

 National origin minority students are misidentified as students with 

disabilities and assigned to inappropriate classes or programs because 

of their lack of English skills. 



© 2016 National School Boards Association   17 

 Programs for limited English proficient students are not designed to 

teach them English as soon as possible, or these programs operate as a 

dead-end track. 

 Parents whose English is limited do not receive school notices or other 

information in a language they can understand. 

 

OCR compliance documents are available at 

http://www2.ed.gov/about/offices/list/ocr/docs/laumemos.html. 

 

4. State Law 

 

Some states (e.g., CA, AZ) have their own laws that regulate how children 

with limited English proficiency must be educated. CAL. EDUC. CODE § 400 

et seq.; ARIZ. REV. STAT. § 15-751 et seq. 

 

D. Graduation Requirements 

 

1. Generally 

 

States generally establish the core requirements for graduation from public 

school.  Local districts may add other requirements within the state structure 

as long as students receive sufficient notice.  Courts will not interfere with 

these requirements, including the use of exit exams, as long as they are not 

arbitrary, discriminatory, constitutionally impermissible, or outside the 

district’s or state’s authority. 

 

A student who successfully fulfills the graduation requirements has a 

constitutionally protected property right in receiving a diploma.  Debra P., 

644 F.2d 397.  The diploma may not be withheld even if the student has 

engaged in misconduct that would justify discipline.  See, Nieshe v. 

Concrete Sch. Dist., 127 P.3d 713 (Wash. App Ct. 2005); Burns v. 

Hitchcock, 683 A.2d 1322 (Pa. Cmwlth. 2006); Mifflin County Sch. Dist. v. 

Stewart, 503 A.2d 1012 (Pa. Cmwlth 1986). 

 

However, a student who is eligible to receive a diploma does not necessarily 

have a right to participate in graduation ceremonies.  See, e.g., Williams v. 

Austin Indep. Sch. Dist., 796 F. Supp.251 (W.D. Tex. 1992); Khan v. Fort 

Bend Indep. Sch. Dist., 561 F.Supp.2d 760 (S.D. Tex. 2008).  Attendance at 

graduation ceremonies is generally viewed as a privilege, not a 

constitutionally protected right.  See Smith v. N. Babylon Union Free Sch. 

Dist., 844 F.2d 90 (2d Cir. 1988) (holding that plaintiff’s interest in 

attending a graduation ceremony is not constitutionally protected because it 

is merely a “social occasion”).  Exclusion from participation in graduation 

exercises may be used for disciplinary purposes as long as students have 

been given adequate notice. 

 

http://www2.ed.gov/about/offices/list/ocr/docs/laumemos.html
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2. Flexibility for Special Education Students 

 

States and local districts may provide flexibility for students with 

disabilities in meeting graduation requirements.  Successful completion of 

IEP goals does not necessarily satisfy graduation requirements or entitle 

students with disabilities to a standard diploma.  Students with disabilities 

can be required to meet the same standards as their non-disabled peers, such 

as passing an exit exam, to receive a diploma.  Some states provide other 

exit options for students with disabilities such as IEP diplomas or 

certificates of attendance. See e.g. Zachary M. v. Board of Educ., 829 F. 

Supp.2d 649 (N.D. Ill. 2011). 

 

The IDEA requires that IEPs include a statement of transition services 

necessary for the student and, if appropriate, a statement of interagency 

responsibilities or any needed linkages.  34 C.F.R. § 300.347(b). 

 

3. Service Learning Requirements 

 

Requirements that students complete community service as a condition of 

graduation have been implemented on both the state and local level.  These 

requirements have been challenged on the grounds that they violate 

students’ First Amendment right of free expression, their Thirteenth 

Amendment right against involuntary servitude, and their Fourteenth 

Amendment right to privacy.  Courts have upheld the validity of service 

learning programs against all these challenges.  See, e.g., Patterson v. 

Sacramento City Unified Sch. Dist., 66 Cal. Rptr.3d 337 (3rd Cir. 2007); 

Steirer v. Bethlehem Area Sch. Dist., 987 F.2d 989 (3d Cir. 1993), cert. 

denied, 510 U.S. 824 (1993); Immediato v. Rye Neck Sch. Dist., 73 F.3d 454 

(2d Cir. 1996), cert. denied, 519 U.S. 813 (1996); Herndon v. Chapel Hill-

Carrboro City Bd. of Educ., 89 F.3d 174 (4th Cir. 1996), cert. denied, 519 

U.S. 1111 (1997). 

 

As of this writing, Maryland and the District of Columbia impose service 

learning requirement for graduation.  Several other states also permit 

service learning activities to be applied towards high school graduation 

requirements, and some include service learning in their state education 

standards.  See Education Commission of the States, State Policies on 

Service-Learning (Jan. 2014), 

 http://www.ecs.org/clearinghouse/01/10/66/11066.pdf. 

 

  E. Grading and Academic Sanctions 

 

 1. Grade Determination 

 

Students and parents who contend that a grade was given unfairly or that a 

student simply deserved a better grade have brought cases seeking re-
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examination of the grade.  The courts, however, have routinely denied these 

requests and have applied a highly deferential standard of review.  If there 

is no clerical or mechanical mistake, to have a grade changed, it must be 

shown that the teacher acted in a manner deemed arbitrary, capricious, 

fraudulent, or malicious, or that there is a basis for the grade change 

established by district policy or statute.  Las Virgenes Educ. Ass’n v. Las 

Virgenes Unified Sch. Dist., 149 Ed. Law Rep. 852 (Cal. Ct. App. 2001) 

(marks given for citizenship were grades, and could not be changed absent 

incompetence, fraud, mistake, or bad faith); see also, Settle v. Dickson 

County School, 53 F.3d 152 (6th Cir. 1995); Palms v. Sch. Dist. of 

Greenville County, 758 S.E.2d 919 (S.C. Ct. App. 2014); Zellman v. Indep. 

Sch. Dist. No. 2758, 594 N.W.2d 216 (Ct. App. Minn. 1999). 

 

Students will sometimes exercise their right under the Family Educational 

Rights and Privacy Act (FERPA) to challenge the accuracy of their student 

record.  Under FERPA, a student’s right to seek a correction does not allow 

a student to challenge substantive academic decisions.  See Lewin v. 

Medical College of Hampton Roads, 931 F. Supp. 443 (E.D. Va. 1996). 

 

While school boards generally have authority to review and modify grades 

assigned by a teacher, boards cannot discipline or dismiss a teacher for 

refusal to change a grade absent misconduct or incompetence by the teacher 

in assigning the grade.  See, e.g., McGhee v. Miller, 753 S.W.2d 354 (Tenn. 

1988) (teacher who gave student athlete an F based on unexcused absences 

had not engaged in misconduct warranting dismissal). 

   

  2. Grade Reduction 

 

Schools should not lower a student’s grade or other indicator of academic 

performance as a consequence for non-academic behavior (such as 

smoking).  Grades should be based upon a standard of acceptable classroom 

performance.  In Smith v. School City of Hobart, 811 F.Supp. 391 (N.D. Ind. 

1993), a federal district court held that a high school’s rule that grades 

would be reduced four percent for each day of a suspension for alcohol-

related misconduct violated substantive due process.  The court found no 

reasonable relationship between the use of alcohol and a reduction of 

grades.  See also Katzman v. Cumberland Valley Sch. Dist., 479 A.2d 671 

(Pa. Commw. Ct. 1984) (reducing student grades for an infraction unrelated 

to educational performance represented an illegal application of the school 

board’s discretion). 

 

May a student’s grade be reduced because of absences or frequent tardiness?  

Generally, yes.  Courts have upheld grade reductions imposed for 

absenteeism or truancy on the theory that grades should reflect effort, 

including class attendance and performance.  See, e.g., South Gibson Sch. 

Bd., v. Sollman, 768 N.E.2d 437 (Ind. 2002); Williams v. Board of Educ. of 
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Marianna Sch. Dist., 626 S.W.2d 361 (Ark. 1982); Campbell v. Board of 

Educ. of New Milford, 475 A.2d 289 (Conn. 1984). 

 

F.  Educational Malpractice 

 

Where students have failed to attain certain academic standards, courts have 

not been receptive to claims asserting that schools should be held legally 

responsible for failure to educate or “educational malpractice.”  Courts have 

rejected such claims based on negligence, Peter W. v. San Francisco 

Unified Sch. Dist., 131 Cal. Rptr. 854 (Cal. Ct. App. 1976); constitutional 

or statutory provisions, Donohue v. Copiague Union Free Sch. Dist., 391 

N.E.2d 1352 (N.Y. Ct. App. 1979); and contract, Denver Parents Ass’n v. 

Denver Bd. of Educ., 10 P.3d 662 (Colo. Ct. App. 2000).  

 

IV. RELIGION ISSUES 

   

A.  Use of Religious Materials for Instruction 

 

Public school curriculum may include teaching about religion or may use religious 

material.  Abington Township v. Schempp, 374 U.S. 203 (1963); Edwards v. 

Aguillard, 482 U.S. 578 (1987). 

   

In Schempp, the Court stated that “[n]othing we have said indicates that such a 

study of the Bible or of religion, when presented objectively as part of a secular 

program of education, may not be effected consistently with the First Amendment.”  

374 U.S. at 225; see also, Nampa Classical Acad. v. Goesling, 714 F.Supp.2d 1079 

(D. Idaho 2010). 

  

However, the curriculum may not endorse or inculcate religion.  EEOC v. 

Kamehameha Sch./Bishop Estate, 990 F.2d 458 (9th Cir. 1992); Gibson v. Lee Cnty. 

Sch. Bd., 1 F. Supp. 2d 1426 (M.D. Fla. 1998). 

 

In addition, teachers’ free exercise of religion rights do not authorize them to make 

their religious beliefs part of classroom instruction.  Schools have a constitutional 

duty under the Establishment Clause to prevent teachers from inculcating religion.  

Marchi v. Board of Cooperative Educ. Serv. of Albany, 173 F.3d 469 (2d Cir. 1999).  

Likewise, teachers can be required to teach materials offensive to their religious 

beliefs.  Peloza v. Capistrano Unified Sch. Dist., 37 F.3d 517 (9th Cir. 1994); 

Freshwater v. Mt. Vernon City Sch. Dist. Bd. of Educ., 1 N.E.3d 335 (Ohio 2013); 

Levake v. Independent Sch. Dist. No. 656, 625 N.W.2d 502 (Minn. Ct. App. 2001), 

cert. denied, 534 U.S. 1081 (2002) (science teacher’s refusal to teach evolution 

based on religious beliefs).  
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1. Teaching Evolution and/or Creationism 

 

The Louisiana legislature passed a statute requiring the teaching of creation 

science in public schools if evolution was taught.  In Edwards v. Aguillard, 

482 U.S. 578 (1987), the Supreme Court decided this requirement violated 

the Establishment Clause because it had no secular purpose.  The primary 

effect was to promote the Christian belief in the literal meaning of the Book 

of Genesis in the Bible.  See also Locke v. Davey, 540 U.S. 712 (2004); 

Agostini v. Felton, 521 U.S. 203 (1997); Epperson v. Arkansas, 393 U.S. 97 

(1968); Freshwater v. Mount Vernon, 1 N.E. 3d 335 (Ohio 2013).  

 

More recently the debate over the teaching of evolution in schools has 

focused on the concept known as “intelligent design,” which critics argue is 

a form of creationism.  In Kitzmiller v. Dover Area Sch. Dist., 400 

F.Supp.2d 707 (M.D. Pa. 2005), the school board adopted an intelligent 

design policy that required teachers to read a statement explaining the 

theory of intelligent design to ninth grade biology classes.  Applying both 

the endorsement test and the Lemon test, the district court held that the 

intelligent design policy was an unconstitutional violation of the 

Establishment Clause and the Pennsylvania state constitution. 

 

These opinions do not foreclose the possibility that creationism could be 

taught in public schools without violating the First Amendment.  The 

Edwards Court noted that teaching a variety of theories about the origins of 

humanity with the clear secular intent of enhancing the school’s science 

program would be permissible. 

 

2. Bible Study Classes 

 

Religious instruction may not take place on public school property during 

school hours.  McCollum v. Board of Educ., 333 U.S. 203 (1948).   

 

A school district in Mississippi offered a course entitled “Biblical History 

of the Middle East” on an opt-out basis as part of its curriculum.  A federal 

court agreed with a parent that the course violated the Establishment Clause.  

The court found that the course: (1) lacked a secular purpose; (2) had the 

primary effect of advancing religion; (3) led to excessive government 

entanglement with religion; (4) unconstitutionally endorsed fundamentalist 

Christianity; and (5) subjected students to subtle coercive pressure to attend 

the Bible classes.  Herdahl v. Pontotoc Cnty. Sch. Dist., 933 F.Supp. 582 

(N.D. Miss. 1996); see also Gibson v. Lee Cnty. Sch. Bd., 1 F.Supp.2d 1426 

(M.D. Fla. 1998) (court ruled that an Old Testament course had a secular 

purpose, but a New Testament course violated the Establishment Clause).  

The Sixth Circuit also put an end to a school district’s longstanding practice 

of allowing a Christian ministry from a local college to conduct Bible study 

classes in elementary school classrooms during school hours.  The court 
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ruled that the school district had in effect abdicated control over curriculum 

to the outside religious group in violation of the Establishment Clause 

principle of separation of church and state.  Doe v. Porter, 370 F.3d 558 

(6th Cir. 2004).  For cases regarding release time for student attendance at 

religious activities, see Moss v. Spartanburg Cnty. Sch. Dist. No. 7, 683 F.3d 

599 (4th Cir. 2012); H.S. v. Huntington Cnty. Comty. Sch. Corp., 616 

F.Supp.2d 863 (N.D. Ind. 2009). 

 

B. Objections to Curricular Materials 

 

1. Claims that Textbooks, Curricular Programs, or Instructional 

Activities Establish Religion 

 

Claims that schools are using books or other instructional materials or 

activities to establish a particular “religion” have generally failed.  See, e.g., 

Smith v. Board of Sch. Comm’r, 827 F.2d 684 (11th Cir. 1987) (challenged 

textbooks adopted by the school with entirely secular and appropriate 

educational goals did not establish religion of secular humanism even 

though some textbooks contained ideas consistent with some secular 

humanism principles); Cal. Parents for Equalization of Educational 

Materials v. Noonan, 600 F.Supp.2d 1088 (E.D. Cal. 2009); Daugherty v. 

Vanguard Charter Sch. Acad., 116 F. Supp. 2d 897 (W.D. Mich. 2000) 

(values education program did not have the primary effect of advancing 

religion although it used words and concepts that harmonize with the tenets 

of some religions); Altman v. Bedford Cent. Sch. Dist., 245 F.3d 49 (2d Cir. 

2001) (reasonable observer would not view school’s Earth Day celebrations 

as promoting religion); Eklund v. Byron Union Sch. Dist., 154 Fed. App’x 

648 (9th Cir. 2005) (school district's use of role-playing in a world history 

class to teach middle school students about Islam did not violate the First 

Amendment's Establishment Clause). 

 

2. Claims that Textbooks, Curricular Programs, or Instructional 

Activities Infringe on Free Exercise of Religion 

 

Students cannot be forced to participate in activities that create a conflict 

with their religious directives.  For example, if it is a violation of his or her 

religion, a student cannot be disciplined for failure to say the pledge of 

allegiance.  See West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 

(1943) (requiring students to salute the flag violated their free speech rights; 

students had refused to comply based on their religious beliefs). 

 

However, schools are not compelled to excuse student participation just 

because the family disagrees with, or dislikes, the ideas presented.  In 

addition, schools do not have to excuse students because the ideas merely 

conflict with their religious beliefs.  The activity must directly violate a 
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student’s religion for excusal to be mandatory.  The following cases 

illustrate this point: 

 

 Ware v. Valley Stream High Sch. Dist., 550 N.E.2d 420 (N.Y. Ct. App. 

1989) – Ware involved parents’ objections to an AIDS curriculum.  The 

New York Court of Appeals held that parents must show that their 

child’s participation would place a real burden on the practice of their 

religion and that such burden would outweigh the state’s compelling 

interest in educating the youth against the spread of AIDS. 

 

 Mozert v. Hawkins Cnty. Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987) – 

Mozert involved a challenge to a reading series selected by the district.  

Parents believed that some stories in the series conflicted with their 

religious beliefs.  The Sixth Circuit Court of Appeals held that requiring 

students to use this basic reading series was not an unconstitutional 

violation of their religious beliefs since the parents provided no 

evidence that the conduct required (reading a particular book) was 

forbidden by their religion. 

 

 Fleischfresser v. Directors of Sch. Dist. 20, 15 F.3d 680 (7th Cir. 1994) 

– The court found that the district’s supplemental reading program did 

not violate the Establishment Clause or the Free Exercise Clause.  

Parents claimed that the materials indoctrinated their children with 

values directly opposed to their Christian beliefs by teaching tricks, 

despair, deceit, and parental disrespect.  The court found that the 

program had a secular purpose that did not endorse any religion, and 

that the program did not foster an excessive entanglement of 

government with religion.  It also served the compelling state purpose 

of teaching children reading without a substantial burden on the parent’s 

freedom of religion.  

 

 Bauchman v. West High Sch., 132 F.3d 542 (10th Cir. 1997), cert. 

denied, 524 U.S. 953 (1998) – Use of almost exclusively Christian 

chorale music by school’s a capella choir did not violate the free 

exercise rights of a Jewish student who participated in the choir.  There 

was no evidence that she was coerced into singing songs contrary to her 

religious beliefs.  The court also found no Establishment Clause 

violation.  See also, Stratechuk v. Bd. of Educ., 587 F.3d 597 (3rd Cir. 

2009). 

 

 Parker v. Hurley, 514 F.3d 87 (1st Cir. 2008), cert. denied, 555 U.S. 

815 (2008) – The court held that a school district’s refusal to allow 

parents to opt their elementary school children out of lessons involving 

books that portrayed same-sex marriage did not violate either the 

parent’s or children’s rights to free exercise of religion.  Analyzing the 

parent’s claims under the Wisconsin v. Yoder framework, the First 
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Circuit concluded that the district’s actions did not impose a 

constitutional burden on the rights of the parents and children.  Unlike 

the parents in Yoder, the parents here chose to enroll their children in 

public school and do not belong to a unique and demanding religious 

way of life. 

 

3. Suggested Board Policy on Religious Exemption from Classes 

 

Listed below is a sample policy regarding student exemption from classes 

based on religious beliefs: 

 

Students may be exempt on a limited basis from a particular pre-planned 

classroom activity or from selected portions of the established curriculum 

required by statute.  Except as required by statute, the district does not have 

an obligation to allow a student to be exempt from a required course of 

instruction unless the student or his or her parent/guardian shows that the 

course’s content would violate the family’s religious beliefs. 

 

Building principals shall be responsible for reviewing and acting on 

requests for student exemptions from the classroom and/or the curriculum.  

All requests must be made in writing and signed by the student’s 

parent/guardian.  Should an exemption be granted, alternate class work will 

be assigned.  If a request is denied, the parent/guardian may appeal the 

decision in accordance with the district’s student discrimination complaint 

process. 

 

2. Library Book Cases 

 

Religious challenges to books found in public school libraries have become 

common over the past decade.  The popular Harry Potter books have been 

a frequent target of such challenges for containing references to witchcraft 

and “the occult.”  In Counts v. Cedarville Sch. Dist., 295 F. Supp. 2d 996 

(W.D. Ark. 2003), the district court ruled that a school’s policy of requiring 

parental permission for students to check out the Harry Potter books from 

the school library violated the First Amendment. 

 

School districts should have an established procedure for handling library 

book challenges from the public.   

 

C. Student Use of Religious Material in Assignments and Other 

Classroom Activity 

 

Courts have generally recognized that students have a right to express their 

religious beliefs in assignments.  Teachers cannot require students to modify, 

include, or excise religious views in their assignments.  Student work that includes 

religious expression must be assessed under ordinary academic standards.  See, e.g., 
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Ward v. Polite, 667 F.3d 727 (6th Cir. 2012); Settle v. Dickson Cnty. Sch. Bd., 53 

F.3d 152 (6th Cir. 1995). 

 

Students, however, have no right to proselytize during oral presentations.  Courts 

have been particularly careful about student religious speech during class time in 

the elementary school context.  See e.g., C.H. v. Oliva, 990 F. Supp. 341 (D.N.J. 

1997), aff’d in part, vacated in part, 226 F.3d 198 (3d Cir. 2000) (teacher did not 

violate first grader’s rights by refusing to let him read Bible story to classmates); 

DeNooyer v. Livonia Pub. Sch., 799 F. Supp. 744 (E.D. Mich. 1992), aff’d, 1 F.3d 

1240 (6th Cir.), opinion superseded by, 12 F.3d 211 (6th Cir. 1993) 

 (second grader had no right to show to class a videotape of herself singing a 

proselytizing religious song; Sixth Circuit held that school officials did not “offend 

the First Amendment by exercising editorial control over the style and content of 

student speech in school-sponsored expressive activities so long as their actions are 

reasonably related to legitimate pedagogical concerns.”); Walz v. Egg Harbor 

Township Bd. of Educ., 342 F.3d 271 (3d Cir. 2003), cert. denied, 541 U.S. 936 

(2004) (school officials did not violate elementary school student’s free speech or 

free exercise of religion rights when they barred him from passing out gifts 

containing religious messages during seasonal classroom parties); cf., K.A. ex rel. 

Ayers v. Pocono Mountain Sch. Dist., 710 F.3d 99 (3rd Cir. 2013); Gilio ex rel. J.G. 

v. School Bd. of Hillsborough Cnty., 905 F.Supp.2d 1262 (M.D. Fla. 2012); J.S. ex 

rel. Smith v. Holly Area Sch., 749 F.Supp.2d 614 (E.D. Mich. 2010). 

 

Similarly, parents do not have the right to engage in religious speech in the 

classroom.  In Busch v. Marple Newtown Sch. Dist., 567 F.3d 89 (3d Cir. 2009), 

cert. denied, 558 U.S. 1158 (2010), the Third Circuit held that a school district did 

not violate the Establishment Clause by telling a student’s mother that she could 

not read the Bible to her son’s kindergarten class.  The court found that a school’s 

pedagogical considerations may be heightened when the speaker is a parent 

because, like teachers, parents are viewed by young children as authoritative.  Even 

where a school invites parent participation in curricular activities, “educators do 

not cede control over the message and content of the subject matter presented in the 

classroom.” 

 

For more discussion of religion and schools issues, please see separate chapter on 

this topic in A School Law Primer. 
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CASE SUMMARIES 

 

 

 

Meyer v. State of Nebraska, 262 U.S. 390 (1923) 

 

Issue: Whether state law prohibiting the teaching of any subject in any language other than 

English infringes on an individual’s Fourteenth Amendment liberty interests? 

 

Facts: Teacher was charged with and convicted of violating a state law prohibiting the 

teaching of any subject in any language other than English to any student who has not 

completed eighth grade.  The state supreme court affirmed his conviction, holding that the 

law did not violate the Fourteenth Amendment because it was a valid exercise of the state’s 

police power.  

 

Holding/Rationale: The U.S. Supreme Court reversed, holding that the law infringed on 

the teacher’s right to teach and the parents’ right to have him instruct their children without 

any legitimate government interest being served by banning instruction in languages other 

than English.  Pointing out that the state had not established that there was any emergency 

that rendered a child’s knowledge of any language other than English so harmful as to 

justify a total ban on foreign language instruction, the Court concluded that the law was 

arbitrary and had no reasonable relation to a legitimate state interest. 
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West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) 

 

Issue: Whether state law requiring all public school students to salute the American flag 

and give the Pledge of Allegiance violates students’ constitutional rights to freedom of 

speech and freedom of religion? 

 

Facts: The West Virginia legislature enacted a law requiring all students attending public 

school to salute the American flag and give the Pledge of Allegiance as a part of the regular 

program at all public schools.  Students belonging to the Jehovah Witnesses faith objected 

to the salute and pledge on both free speech and free exercise of religion grounds.  They 

filed suit, seeking to enjoin the state from requiring them to salute the flag and give the 

pledge.  A federal district court granted the injunction.  The state appealed to the U.S. 

Supreme Court, which accepted the petition for certiorari. 

 

Holding/Rationale: The Court affirmed, holding that West Virginia’s mandatory salute 

and pledge law violated the students’ freedom of speech and freedom of religion.  It 

concluded the law went beyond merely requiring a course of instruction and study.  The 

Court found that the law was an attempt to coerce students to declare a belief.  In its opinion 

such coercion amounted to forced speech in violation of students’ free speech rights and a 

constitutionally impermissible attempt to impose the state’s beliefs on those who dissent 

on religious grounds. 
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Epperson v. Arkansas, 393 U.S. 97 (1968) 

 

Issue: Whether state law prohibiting the teaching of the theory of evolution in public 

schools violates an individual’s First Amendment right of freedom of religion? 

 

Facts: State enacted “anti-evolution” statute that prohibited public school teachers from 

instructing students on evolutionary theory in its public schools under pain of criminal 

penalties and loss of teaching position.  A state trial court struck down the law, but the 

Arkansas Supreme Court reversed. 

 

Holding/ Rationale: The U.S. Supreme Court reversed the Arkansas Supreme Court, 

holding that state’s “anti-evolution” statute violated the First Amendment guarantee of 

freedom of religion.  The Court concluded that while the state had the right to prescribe the 

curriculum in its public schools, it could not ban the teaching of a scientific theory, such 

as evolution, where the prohibition was motivated by the scientific theory being contrary 

to a particular religious belief.  As a result, it concluded the law violated the freedom of 

religion provision of the First Amendment by favoring a particular religion over other 

religions or no religion. 
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Lau v. Nichols, 414 U.S. 563 (1974) 

 

Issue: Whether a public school system’s failure to provide English language instruction to 

non-English speaking students of Chinese ancestry violates the students’ rights under Title 

VI of the Civil Rights Act of 1964 or the Equal Protection Clause? 

 

Facts: Approximately 1,800 students of Chinese ancestry attending school in the San 

Francisco public school system were receiving no English language instruction.  These 

students brought a class action suit against the school system, alleging violation of their 

Fourteenth Amendment rights.  The district court denied relief.  The Ninth Circuit affirmed, 

holding that there was no violation of either the Equal Protection Clause or Title VI.  The 

Supreme Court granted review. 

 

Holding/Rationale: The Supreme Court reversed.  It held that the school system’s failure 

to provide English language instruction denied the members of the class a meaningful 

opportunity to participate in a public educational program in violation of Title VI.  The 

Court did not reach the Equal Protection Clause argument because it relied solely on § 601 

of the Civil Rights Act, which bans discrimination based “race, color, or national origin, in 

any program or activity receiving Federal financial assistance.”  The Court found: (1) that 

the San Francisco school system received significant amounts of federal aid; and (2) that 

the inability to speak and understand English excluded national origin-minority students, 

i.e., non-English speaking students of Chinese ancestry, from effective participation in the 

educational program offered by the school system.  As a result, it concluded that San 

Francisco’s failure to provide those students with English language instruction constituted 

discrimination based on national origin in violation of § 601. 
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Stone v. Graham, 499 U.S. 39 (1980) 

 

Issue: Whether state law requiring public schools to post a copy of the Ten 

Commandments in classrooms violates the Establishment Clause? 

 

Facts: The Commonwealth of Kentucky enacted a statute requiring public schools to post 

a copy of the Ten Commandments in each classroom.  The plaintiffs, a group of parents 

and students, filed suit in state court, seeking to prevent the state from enforcing the statute.  

The state’s intermediate appellate court and supreme court upheld the trial court’s holding 

that the statute was constitutional.  The plaintiffs filed a petition for certiorari with the U.S. 

Supreme Court, which was accepted. 

 

Holding/Rationale: The Court reversed, holding that the state law requiring the posting of 

the Ten Commandments in public schools violated the Establishment Clause of the First 

Amendment.  Applying the Lemon test, the Court found that the law was plainly religious 

in nature, a fact that was not cured by the law’s avowed secular purpose.  The Court stated 

that the law did not involve a case where the Ten Commandments were integrated into the 

school curriculum as part of an appropriate study of history, civilization, ethics or 

comparative religion. 
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Board of Education, Island Trees Union Free School District No.26 v. Pico, 457 U.S. 

853 (1982) 

 

Issue: Whether school board’s removal of certain books from the school library violated 

students’ free speech rights? 

 

Facts: School board, ignoring the recommendations of a committee of parents and school 

staff that it had appointed, ordered the removal of certain books from the school library 

that it deemed “anti-American, anti-Christian, anti-Semitic, and just plain filthy.”  A group 

of students challenged the board’s action, arguing removal of the books violated their free 

speech rights.  A federal district court granted the school board summary judgment, but the 

Second Circuit reversed and remanded for trial on the merits. 

 

Holding/Rationale: The Supreme Court affirmed the Second Circuit, holding that the 

school board’s discretion in setting curriculum was subject to the limitations of the First 

Amendment.  The Court stated that when the board attempted to extend its claim of 

absolute discretion regarding curriculum beyond the classroom to the school library, its 

discretion could not be exercised in a narrow partisan or political manner.  It agreed with 

the Second Circuit that there was sufficient evidence regarding the board’s motives in 

removing certain books to warrant a trial to determine if the board’s action violated the 

students’ free speech rights. 
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Edwards v. Aguillard, 482 U.S. 578 (1987) 

 

Issue: Whether state law banning the teaching of evolution unless “creation science,” based 

on the Bible, is also taught violates the Establishment Clause of the First Amendment? 

 

Facts: Louisiana enacted a law forbidding public elementary and secondary schools from 

teaching the theory of evolution unless the schools also taught the theory of “creation 

science” based on the Bible.  A group of parents, teachers, and religious leaders challenged 

the law on the ground it violated the Establishment Clause of the First Amendment.  A 

federal district court overturned the law, and was affirmed by the Fifth Circuit. 

 

Holding/Rationale: The Supreme Court affirmed, holding that the law violated the 

Establishment Clause because it lacked a clear secular purpose.  Applying the Lemon test, 

the Court found that the law: (1) did not further its expressed secular purpose of “protecting 

academic freedom;” and (2) endorsed religion by encouraging the teaching of “creation 

science,” a theory based on religious beliefs.  As a result, the Court found that the law was 

designed to either promote a theory, i.e., creation science, that embodies a particular 

religious belief or to prohibit teaching a scientific theory disfavored by certain religious 

sects.  
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Hazelwood School District v. Kuhlmeier, 484 U.S. 260 (1988) 

 

Issue: Whether school violated students’ free speech rights when the principal refused to 

publish articles in the student newspaper on the topics of pregnancy and divorce. 

 

Facts: High school principal refused to allow staff members of the student newspaper to 

publish articles on the subjects of pregnancy and divorce.  The students filed suit against 

the school district, alleging that prohibiting the publication of the articles violated their free 

speech rights.  A federal district court ruled that their free speech rights were not violated, 

and found for the school district.  The Eighth Circuit reversed. 

 

Holding/Rationale: The Supreme Court reversed the Eighth Circuit, holding there was no 

First Amendment free speech violation.  The Court stated that the First Amendment rights 

of public school students are not “coextensive with the rights of adults in other settings, 

and must be applied in light of the special characteristics of the school environment.”  It 

pointed out that within that environment, a school has the authority to censor speech that 

is inconsistent with its educational mission even though such speech could not be censored 

outside the school environment.  Finding that newspaper was not a public forum, the Court 

concluded that the school did not violate the First Amendment when it exercised editorial 

control over the style and content of the newspaper because the school’s actions were 

reasonably related to legitimate pedagogical concerns. 
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Garcetti v. Ceballos, 547 U.S. 410 (2006) 

 

Issue:  Whether a public employee’s job-related speech touching on public concern loses 

First Amendment protection because it was communicated as an employee pursuant to the 

duties of employment and not as a citizen. 

 

Facts:  Richard Ceballos had been employed as a Los Angeles County deputy district 

attorney since 1989.  In 2000, he was contacted by a defense attorney and asked to review 

a pending case in which the affidavit used to obtain a search warrant was allegedly 

inaccurate.  Ceballos concluded after his review that the affidavit made serious 

misrepresentations, and he relayed these findings to his supervisors.  Based on Ceballos’ 

recommendation, an internal meeting was held to discuss the affidavit.  The prosecution 

went ahead despite Ceballos’s concerns about the misrepresentations.  Ceballos was called 

by the defense during a hearing, where he recounted his findings about the affidavit.  After 

these events took place, Ceballos claimed that he was subjected to a series of retaliatory 

employment actions.  This included reassignment, transfer to a different courthouse, and 

denial of a promotion.  Ceballos filed a 42 U.S.C. § 1983 suit alleging that his First and 

Fourteenth Amendments were violated.  His employer contended that Ceballos’s speech 

was not protected under the First Amendment.  The district court agreed, noting that 

Ceballos wrote his memo about the affidavit pursuant to his employment duties and was 

not entitled to First Amendment protection for its contents.  The Court of Appeals for the 

Ninth Circuit reversed, holding that Ceballos’s memorandum outlining what he thought 

was government misconduct was a matter of public concern and constituted protected 

speech under the First Amendment.  The Ninth Circuit did not consider whether the speech 

was made in Ceballos’s capacity as a citizen. 

 

Holding/Rationale:  The Supreme Court reversed the Ninth Circuit.  It held that when 

public employees make statements pursuant to their official duties they are not speaking as 

citizens for First Amendment purposes.  Two inquiries must be made:  whether the 

employee is speaking as a citizen on a matter of public concern; and whether the 

government employer had adequate justification for treating the employee differently from 

a member of the general public.  The First Amendment does not prohibit employer 

discipline based on an employee’s speech made pursuant to official responsibilities. 
 


