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The Federal Role and 
Local Governance
in recent years, the federal role in 
K-12 education has evolved from 
providing categorical assistance to 
meet specific purposes like pro-
viding assistance to school dis-
tricts with high concentrations of 
children from low income families 
to also driving state policy over the 
general education delivery system. 

Those policies have significant-
ly influenced, if not effectively 
directed, major state action such as 
expanding the number of char-
ter schools or determining the 
methods states use for assessing or 

evaluating the performance of stu-
dents, teachers, and schools. The 
actions required of school districts 
frequently have been out of the 
control and flexibility traditionally 
associated with local school board 
governance. 

As we shall see, the issue isn’t 
with the value of the federal level 
supporting the national interest 
in education or with the merits of 
some of the policies in principle. 
Rather, it is with the increasing as-
sumption of more authority by the 
U.S. Department of Education(ED) 

to unilaterally set policy in direct-
ing education nation-wide and how 
it rigidly drives those policies to the 
detriment and erosion of commu-
nity self-governance of its schools, 
including locally representative 
elected school boards.

To a great extent, the expan-
sion in the federal role involves 
significant decisions made by ED 
without specific legislative au-
thority from Congress. Regarding 
these decisions, many legal experts 
point out that the department has 
overstepped the constitutional 
principle of separation of powers 
under which the magnitude of the 
policy decisions at play must be set 
by the legislative branch not the 
executive branch which is re-
sponsible for implementation. For 
school board members the practical 
consideration is understanding how 
governance is being affected and 
how they can address the trend in 
ED’s decision-making so that the 
implementation of the federal is 
properly aligned with the state and 
local roles.

Given that most of today’s 
school board members came into 
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office before this trend began many 
may not be aware of how school 
board governance has been eroded 
by the federal role. Therefore, some 
quick background may be helpful. 
In 1965 the federal Elementary and 
Secondary Education Act (ESEA) 
was enacted. That law provided cat-
egorical assistance to support specif-
ic needs, such as Title 1, which allo-
cates substantial funding to school 
districts in low income areas. The 
original ESEA also provided the ba-
sis for future categorical assistance 
to school districts to support special 
needs programming for students 
enrolled in special education and 
English language learners, as well as 
for specific support programs such as 
professional development and tech-
nology grants. For the most part 
the federal requirements associated 
with these grant programs were lim-
ited to the specific operation of the 
federal grant and were discretionary 
for school districts to receive. 

A major expansion of the 
federal role occurred when the No 
Child Left behind Act (NCLB) 
was enacted in January 2002. That 
law required states to obtain federal 
approval for their student testing 
and accountability system con-
sistent with a federal framework 
as well as to take specific action 
in low performing schools if they 
wanted to continue receiving their 
Title I funding.  Although aimed 
at spotlighting weakness in the 
education of under-represented 
groups of students, NCLB involved 
the testing and accountability of all 
students and impacted local-deci-

sion-making for school districts as a 
whole. In dealing with this com-
plex program ED chose to develop 
rules and regulations to implement 
the law that provided little flexibil-
ity for local school districts.

The next expansion in ED’s role 
occurred in 2009, when Congress 
enacted the $4 billion Race to the 
Top (RTTT) program as part of 
its economic stimulus program. In 
order to successfully compete for 
funds states were awarded signifi-
cant points in their application if 
they committed to creating or ex-
panding charter schools or adopt-
ing standards in conjunction with 
a substantial number of other states 
among other features, even though 
those requirements were not 
specifically authorized or intended 
by the RTTT legislation. Cash 
strapped states adopted laws and 
policies to meet the federal grant 
application requirements although 
only a handful of states were actu-
ally awarded grants. While states 
freely adopted these polices, locally 
they served as mandates and were 
frequently unfunded either because 
the school district did not receive 
any or adequate funding from fed-
eral or state levels.

Unlike the original categori-
cal programs, the accountability 
requirements contained in NCLB 
and the educational delivery system 
requirement in RTTT applied to all 
students and to all school districts 
regardless of whether they received 
grant funding. That is, if the state 
agreed to the program, then the 
requirements applied to all.
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Building on this theme, the next expansion in 
ED’s role occurred in 2011 as the impact of NCLB’s 
flaws were worsening to the point that nearly all of 
the nation’s public schools were on track to be wrong-
fully identified as failing. The Secretary of Education 
exercised his legislative authority to grant two-year 
waivers to states from complying with certain elements 
of NCLB, like its adequate yearly progress (AYP) 
requirement. However, in exchange for the waivers, 
the Secretary placed a wide range of new conditions 
on states regarding their systems 
and timelines for adopting stan-
dards, new student assessments 
and teacher evaluations, among 
other factors. The waiver program 
became popularly characterized as 
RTTT on steroids. 

Yet, the Secretary of Education did not have spe-
cific legislative authority to place conditions on states 
which significantly impacted the decision-making and 
priorities at the local level in areas like teacher evalua-
tions, charter school creation, and approaches to school 
accountability. In essence, ED has created significant 
national policy in education by executive fiat. The role 
of Congress has been replaced by federal officials who 
do not have to be accountable or responsive to local 
constituents or their elected representatives, includ-
ing school board members. Part of the cause for this 
expansion of executive power rests with the Congress 
because it has failed to provide adequate oversight in 
the case of NCLB, RTTT, and the conditions asso-
ciated with waivers. Moreover, it has failed to enact 
legislation to correct the flaws in NCLB 12 years after 
its enactment.

NSBA’s bill, the Local School Board Governance 
and Flexibility Act (HR1386) is designed to reign ED in 
from making policy in the absence of specific legislation, 
to require ED to be more responsive to local concerns 
when it does issue regulation, to avoid placing unfunded 
and unrelated conditions on grants, and to generally not 
engage in activities that exercises authority over local 
school governance. The basic elements of NSBA’s bill 
were incorporated in the House passed bill to reautho-

rize the Elementary and Secondary Education Act (HR 
5) which is pending Senate floor action.

Locally, there are a number of implementation 
questions that school board members can work 
through with their superintendents to avoid unneces-
sary federal intrusion:
• If we accept this federal grant, what strings are at-

tached, including those that affect decision making 
in the superintendent’s office and the governance 
role of the board?

• What program commitments and costs will be 
involved when the grant runs out? What local costs 
will be incurring during the grant period?

• What legal liability is associated with this grant?

• How will acceptance of this grant or federally required 
state policy impact our role regarding the district’s 
overall education program, resource allocation, and 
employee practices (e.g. evaluations, compensation, 
assignment, and professional development)?    
What flexibility do we have?

• Whether a grant or a federally directed state poli-
cy is involved, is our state interpreting the federal 
requirements in a manner that is unnecessarily 
detracting from local decision-making? How can we 
work with the state to affect a positive change in 
that interpretation?

• Can our district obtain a waiver from a specific 
requirement with or through the state or directly 
from the federal government? Can our member of 
Congress help us?

• What opportunities do we have to address local 
implementation issues with the state before they 
agree to a federal program, prior to renewal, or after 
implementation?  

NSBA’s bill, the Local School Board 
Governance and Flexibility Act 
(HR1386) is designed to reign ED in.
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Stopping Federal 
Intrusion on School 
Board Authority
the u.s. department of education 
(ED) has recently made a concerted 
effort to promote its own public 
education agenda. In doing so, not 
only has ED overstepped its federal 
authority, it also is ignoring local 
concerns, local input, and, most im-
portantly, local control. By overstep-
ping its decision making authority 
around educational decisions, ED is 
dispensing with the critical role of 
local boards of education in setting 
policy that serves the educational 
needs of local communities.

These actions fly in the face of 
longstanding democratic principles 
and statutory limitations on depart-
mental power. Highlighted below 
are some of the department’s recent 

maneuvers to impose federal man-
dates by administrative fiat, as well 
as NSBA’s legal counter-offensive.

REGULATORY AUTHORITY
Federal agencies are charged with 
administering and enforcing the 
laws as authorized by Congress. 
But there’s an enormous difference 
between providing governmental 
oversight in cases of public safety or 
well-being (e.g., airline safety, en-
ergy regulation) and subverting the 
roles and responsibilities reserved 
to state and local governments. 

As an administrative agency, 
while ED is authorized to issue reg-
ulations, by law it cannot diminish 
the authority of school boards over 

educational policymaking and 
program administration — and this 
is the essential point.

As a fundamental rule of law, 
federal agencies can issue regu-
lations on a subject only when 
Congress delegates that author-
ity through a law. The agency’s 
rule-making authority is limited 
to adopting regulations for laws as 
written by Congress. 

Nor can an agency act in a 
manner that is arbitrary, capricious, 
or an abuse of discretion. Any ac-
tion by the ED that violates these 
prohibitions is called ultra vires, 
Latin for “beyond the powers.” 

An important constraint on 
agency rule-making authority is 
known as “notice and comment.” 
Before adopting regulations, all 
federal administrative agencies are 
required to give notice of proposed 
rules to give the opportunity for 
others to review and provide com-
ments. This is an important right 
held by stakeholders to advise the 
agency on the implications of the 
proposal  — whether such implica-
tions are financial, programmatic, 
operational, legal, or otherwise.

NSBA frequently submits com-
ments to federal agencies around 
issues and concerns that proposed 
rules raise for public schools. 

NO NOTICE AND COMMENT 
NEEDED
How about backdoor rulemaking? 
What happens when an agency of 
government skips the notice and 
comment requirement? The depart-
ment has been doing exactly that 
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through the issuance of “guidance” documents known 
as “Dear Colleague Letters” that permit the agency to 
bypass the regulatory process. 

These letters, and other forms of agency guidance, 
skillfully bypass the public comment requirement. By 
circumnavigating the notice and comment process, ED 
can act unilaterally to put forward forceful and author-
itative views of federal law. 

The department sends “Dear Colleague Letters” to 
every school district in an attempt to get school boards 
to incorporate the federal government’s idea of what 
constitutes appropriate standard into districts’ policies. 
Yet these letters are advisory only and do not have the 
force of law. (See box on the different types of federal 
authority.) 

The department also uses its letters to insinuate its 
views of the law into court decisions. The department 
recently filed numerous “friend of the court” briefs in 
school cases that raise claims under federal laws affect-
ing public education, such as Title IX and Section 504. 

In an effort to persuade a court of its legal positions, 
no matter how far it may stray from the statute, the 
department frequently cites its letters as evidence that 
its interpretation of the law is well established and 
known to school districts nationwide. As the authori-
tative view of the federal entity charged with enforcing 
the law, it urges the court to defer to its positions. If 
a court is swayed by this argument, ED guidance can 
easily become embedded in the law. 

LETTER ON PEER HARASSMENT
The department has pursued this strategy on peer 
harassment. In the wake of public attention focused 
on bullying in schools, it issued a letter on this topic 
in October 2010. The letter ignored the Supreme 
Court’s 1999 decision in Davis v. Monroe County Bd. of 
Educ. that set the standard for school district liability 
in student-on-student bullying and harassment cases. 
Instead, the letter announced its own, very different 
standard for district liability for peer-harassment, 
imposing far more onerous responsibilities on schools 
than the Supreme Court recognized under Title IX.

To counteract this incorrect statement of the law, 
NSBA’s Office of General Counsel sent the depart-
ment a formal challenge, pointing out these discrep-
ancies and asking the agency to issue a clarification 
(available at www.nsba.org/SchoolLaw/Issues/NS 
BA-letter-to-Ed-12-07-10.pdf). 

NSBA noted that the Davis Court had ruled that 
school districts are liable under Title IX for student 
harassment only where 1) the harassment was severe, 
pervasive, and objectively offensive; 2) school offi-
cials had actual knowledge of the harassment; 3) the 
school’s response was clearly unreasonable; and 4) the 
harassment effectively barred the victim’s access to 
educational benefits.

In contrast, the letter lowered the “severe, perva-
sive, and objectively offensive” standard for harass-
ment to a “severe, pervasive or persistent” standard. It 
also lowered the Supreme Court’s “actual knowledge” 
standard to one of knew or “should have known.”  
It heightened the requirements of the school system’s 
response from being “not clearly unreasonable” to one 

Stopping Federal Intrusion on School Board Authority

Is it law, regulation, or 
guidance?
Statute — A law passed by Congress. It is lawful unless 
it violates the U.S. Constitution, a pretty high bar. 

Regulation — Rules issued by an administrative 
agency, such as ED. To be lawful, an agency 
regulation must be authorized by an existing statute. 
A regulation must be constitutional and must not 
exceed the jurisdiction and authority delegated to the 
agency under the statute.

Guidance — Nonbinding, advisory pronouncements 
from an agency. Guidance can take many forms, such 
as handbooks, manuals, memoranda, guides, etc. The 
department frequently issues guidance in the form of Dear 
Colleague Letters. As stated previously, these letters are 
advisory only and do not have the force of law.

LASTFIRST
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which “must eliminate the harassment.” It lowered the 
bar on the impact of the harassment from a standard of 
“effectively barring” the victim’s access to education-
al benefits to a standard of “interfering or limiting” a 
student’s ability to participate in services.

NSBA contended that this divergent statement of 
Title IX requirements could cause confusion for school 
districts and make them responsible for nearly all 
incidents of peer harassment, a result not intended by 
the law. 

NSBA also warned that the letter would likely be 
used to support court claims seeking to hold districts 
liable for peer harassment. For example, in the 2001 
case, T.K. and S.K. v New York City Dep’t 
of Educ., a federal court gave weight to an 
earlier letter on bullying and harassment. 
The department responded to NSBA’s 
challenge, saying that the letter simply 
sought to provide districts with guidance 
and to reiterate the agency’s administrative 
enforcement standards, not a standard for 
monetary liability.

Just as NSBA predicted, the depart-
ment’s letters have been used in two recent bullying 
cases to support plaintiffs’ claims that school districts 
should be held liable for failing to stop peer harassment 
completely. In both cases, the department submitted 
an amicus brief siding with the plaintiffs and citing to 
its own letter.

NSBA also weighed in on these cases (www.nsba.
org/SchoolLaw/AmicusBriefs/Long-v-Murray.pdf) to 
provide the courts with a countervailing view. Fortu-
nately, the federal court in one case, Long v. Murray 
County Sch. Dist., recently applied the Supreme Court’s 
Davis standard rather than the Education Department’s 
standard for school board liability. The court’s decision 
was a critical victory for school boards on the issue of 
bullying liability, clearly demonstrating that agency 
guidance that is not grounded in the law can be suc-
cessfully challenged and defeated. (See box calling for 
challenge of Section 504 regulations and highlighting 
two cases rebuffing agency authority.) The other case, 
Lance v. Lewisville Indep. Sch. Dist., is pending.

LETTERS ON RIGHTS OF STUDENTS WITH  
DISABILITIES
The department has continued its avoidance of the 
traditional regulatory process by issuing expansive 
interpretations on the rights of students with disabili-
ties. In January 2013, it issued a letter that merged legal 
standards from three areas of law — Section 504, Title 
IX, and the Individuals with Disabilities Education  
Act — to promote the inclusion of students with  
disabilities into extracurricular activities as a legal  
entitlement. The department explicitly called on 
school boards to revise their policies to provide new 
opportunities for participation. 

NSBA again responded, pointing out that this 
letter “will generate uncertainty in the courts about 
applicable standards; create confusion among school 
attorneys, educators, school officials, and parents as to 
methods of implementation; invite misguided litiga-
tion that will needlessly drain precious school resourc-
es; and create adversarial climates distracting schools 
from their overall mission.” (www.nsba.org/School 
Law/Issues/SpecialEd/NSBA-Response-to-OCRs-
January-25-2013-Dear-Colleague-Letter.pdf). 

In addressing the issue head on, NSBA wrote that 
the department “seems to overstep its federal statuto-
ry bounds regarding [its] ability to insert itself into a 
school district’s authority to direct its own educational 
programs, particularly interscholastic athletics.”

Undeterred, the department issued another letter 
in August 2013, also addressing disabled students and 
peer bullying. It indicates that school districts have 
responsibilities to address and prevent bullying of 
students with disabilities under IDEA, separate and 

Just as NSBA predicted, the 
department’s letters have been 
used in two recent bullying cases 
to support plaintiffs’ claims

Stopping Federal Intrusion on School Board Authority
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apart from their responsibilities under Section 504. 
The letter takes the position that specific strategies 
can “effectively prevent and respond to bullying.” 
However, it ignores the fact that implementing them 
would create additional and costly obligations for 
schools, and requires extra actions by the IEP team of 
the student victim (and student bully, if also disabled). 
NSBA is in the process of reviewing this letter for 
possible response. 

CONCLUSION
In an effort to promote its own public education 
agenda, ED continues to use Dear Colleague Letters 
to expand federal authority into areas of local school 
governance in a manner that deprives school boards 
of their policymaking authority. In light of this strat-
egy, NSBA will remain vigilant in monitoring and 
challenging department activities that could erode 
local governance of public education. We enlist your 
valuable help in this indispensible campaign.    

Consider Court Action to Challenge 
Agency Overreaching
Even a public notice and comment 
process does not inhibit federal 
agencies from developing 
regulations that exceed the 
scope of authorizing laws. This is 
precisely what happened in 1980 
when ED adopted regulations 
to implement the provisions of 
Section 504 of the Rehabilitation 
Act of 1973, a law prohibiting 
discrimination against individuals 
with disabilities in education 
programs that receive federal 
funds.

Under the regulations, school 
districts must provide a free 
appropriate public education 
(FAPE) to students disabled within 
the meaning of Section 504 
(includes more students than 
covered by IDEA). The regulation 

states that “a recipient that 
operates a public elementary or 
secondary education program 
shall provide a free appropriate 
public education to each qualified 
handicapped person who is in the 
recipient’s jurisdiction.” But the 
enabling legislation itself includes 
no such mandate. 

Although this regulation has 
raised judicial concerns, there has 
been no decisive ruling on the 
validity of the regulation. Though 
courts have placed some limits 
on school district obligations 
to provide FAPE under Section 
504, absent a decisive ruling, 
the burden on school systems 
continues to be enormous. 

What can be done about federal 
overreaching? With the advice of 

a school attorney, districts may 
want to consider going to court 
to contest agency guidance and 
regulation that is not grounded in 
the law. While there are multiple 
factors to consider — including 
the time and expense of litigation 
in pursuing a legal challenge — 
contesting an agency’s authority 
to issue guidance or rules of 
questionable authority can be 
a viable and prudent strategy, 
particularly when the agency 
action supplants local control or 
imposes significant burdens. 

For more information, read 
“The OCR Created ‘Right’ to a 
Free Appropriate Public Education 
under Section 504: Time for 
a Challenge,” in the January 
2013 issue of Inquiry & Analysis 
(www.nsba.org/schoollaw/
cosa/inquiryanalysis/inquiry-
analysis-january-2013.pdf.
px?Site=nsba). 

Stopping Federal Intrusion on School Board Authority
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Federal Child Nutrition 
Reauthorization Gnaws 
Away At School and 
Family Budgets 
the healthy, hunger-free kids act 
became law in December 2010. It 
reauthorizes six major nutrition  
programs — including school 
breakfast and lunch — for five 
years. The U. S. Department of 
Agriculture (USDA) is responsi-
ble for implementing the new law. 
In doing so, it has used executive 
discretion in ways that ignore the 
operational and financial cost to 
school districts and the children 
they serve. 

Since 2010 the word partner-
ship has been used to describe the 
responsibilities of school districts 
to implement the child nutrition 
reauthorization. In practice, the 
partnership is little more than a 
mandate to comply with federal re-
quirements regardless of the impact 
on districts. This is particularly 
critical now that federal sequestra-
tion has reduced federal education 
funding, placing added pressure on 
school budgets. 

While child nutrition programs 
are protected from sequestration, 
education funds to programs for 
vulnerable children (such as Title 
I and IDEA) are not. NSBA has 
repeatedly called on the USDA 
to implement the reauthorization 
so that it is cost-neutral to school 
districts, either by providing suffi-
cient federal funding, or designing 
requirements to fit within existing 
federal reimbursement and resourc-
es. Unfortunately this has yet to 
happen, and the impact on school 
districts is described below.

SCHOOL DISTRICT IMPACT
Just a year ago, new national 
standards for school meals went 
into effect. By the USDA’s own 
estimate, the 6-cent reimbursement 
increase for school lunches that 
meet the standards is less than half 
the cost of compliance. School dis-
tricts were encouraged to find cost 
savings in their operation of the 
program, increase prices to students 
and/or supplement the budget with 
non-federal funds. The result was 
widespread frustration and reports 
of kids who were hungry before the 
end of the school day. 

 In response to a barrage of 
constituent complaints, members 
of Congress and others urged the 
administration to provide relief. 
While the USDA temporarily sus-
pended enforcement of one small 
aspect of the standards (meat/meat 
alternatives and grain maximums), 
many districts continued to expe-
rience rising costs, increased plate 
waste, and decreased participation 
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in the federal meal program. A recent Associated Press 
article described districts choosing to discontinue 
participation in the federal school meal program this 
year rather than experience financial losses and other 
counterproductive consequences of the new standards. 
(http://bigstory.ap.org/article/some-school- 
districts-quit-healthier-lunch-program). 

This is not what Congress intended when it passed 
the law in 2010. Multiple provisions of the law impact-
ed each school district differently. Instead of improving 
access to healthy meals for children — many of whom 
may get their largest and best meal of the day at school 
— the cost of implementation and steady drain on 
district budgets forced some districts out of the pro-
gram altogether. 

NATIONAL COMPETITIVE FOOD STANDARDS
In June 2013, the USDA issued an Interim Final Rule 
to apply national standards for competitive foods (food 
sold outside the free and reduced-price 
school meal program, on the school 
campus, or throughout the school 
day). That includes food sold in 
cafeteria a la carte lines, school stores, 
vending machines, and fundraisers. 
Competitive food standards are similar to standards for 
subsidized school meals and become effective July 1, 
2014. In addition to directly impacting school district 
revenue and services supported by competitive food 
sales, the rule establishes new requirements for school 
districts to assess the nutritional profile of competitive 
foods, and retain information such as nutrition labels, 
receipts, and product specifications to document com-
pliance. School districts also are responsible for ensur-
ing any organization designated as responsible for food 
services at the various venues in the school maintains 
records documenting compliance with the standards. 

NSBA expressed concern about the impact of this 
new and unfunded responsibility for school districts, 
only to be shrugged off by USDA officials. In its Inter-
im Final Rule, it responded by saying “The department 
provides cash and donated food assistance to states and 
schools participating in the [National School Lunch 

Program] and [School Breakfast Program] to strength-
en and expand food service programs for children. In 
exchange, state agencies and participating local educa-
tional agencies/school food authorities agree to comply 
with the regulations set forth in [those programs].” 
This is cold comfort for cash-strapped districts.

WHAT SCHOOL BOARD MEMBERS CAN DO ABOUT IT
The USDA was taking public comments on the 
Interim Final Rule for competitive foods until Oct. 
28. The focus of the USDA on school food authority 
operations is understandable, but overlooks the impact 
of policy on the larger educational enterprise. New 
indirect cost guidance, paid meal requirements, local 
school wellness plan data collection and implementa-
tion requirements, and other provisions also are under-
way. They have a common characteristic: the potential 
of re-directing non-federal funds to school nutrition 
from other sources in the district. 

Do we want better nutrition for our children? Of 
course. Should we be required to raise prices, raise 
taxes, or reduce support for other educational priorities 
to pay for it? No. Is it any wonder that school districts 
are dropping out of the program? 

NEXT UP: NATIONAL STANDARDS FOR ALL SCHOOL 
FOOD SERVICE PERSONNEL 
The law requires the USDA to issue new national 
standards on education, training, and certification for 
all school food service personnel. The draft/proposed 
standards are expected soon, and NSBA has once 
again called on USDA officials to make the standards 
cost-neutral to school districts and to respect local au-
thority given local labor markets, collective bargaining 
agreements, resources, and community characteristics. 

In conclusion, the USDA, while required by Con-
gress to do certain things, has wide discretion in imple-

Federal Child Nutrition Reauthorization

This is not what Congress intended 
when it passed the law in 2010.

LASTFIRST
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menting the child nutrition reauthorization. Further, 
it has at its disposal many tools that it uses to create 
and enforce policy that do not require public comment 
or other stakeholder input, such as guidance, imple-
mentation memos, Dear Colleague Letters, etc. This 
is apparent in its willingness to selectively suspend 
enforcement of some aspects of school meal standards, 
while remaining intractable on others. See the accom-
panying box for a summary of major provisions and 
how they have been implemented so far. 

Major Provisions of Child Nutrition Reauthorization  
& Status of Implementation 
Major provisions of child nutrition reauthorization Status of implementation

National Standards for subsidized school meals Implementation began 2012 – 2013 school year

Indirect costs regulation Guidance issued July 2011

Paid meal pricing Interim Rule issued June 2011

Local school wellness plans, data collection, school nutrition 
environment

Five year technical assistance and guidance plan 
issued July 2013
Draft/proposed rule expected soon

National Standards for competitive foods Interim Final Rule effective July 1, 2014 

Training and certification requirements Comment period on the Interim Rule was open 
until Oct. 28, 2013
Proposed rule expected November 2013

For more information on the child nutrition reauthorization, see NSBA’s Issue Brief on Child Nutrition 
(www.nsba.org/Advocacy/Key-Issues/SchoolNutrition/NSBAsIssueBriefonSchoolNutrition.pdf)

LASTFIRST
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Federal Issues on 
the Horizon 
Education technology is charged 
up by E-Rate modernization 
opportunity 
school board members have a spe-
cial opportunity to improve access 
to 21st century learning through 
the modernization of the E-Rate 
program. E-Rate, administered 
under the direction of the Federal 
Communications Commission 
(FCC), provides discounts to assist 
schools and libraries to obtain 
affordable telecommunications and 
Internet access. In 2012, E-Rate 
provided $2.2 billion in discounts 
for Internet access, telecommuni-
cations, internal connections, and 
basic maintenance to more than 
36,000 high-need schools, school 
districts, libraries, and consortia.

The most comprehensive call 
for modernization of the E-Rate 
program since it was enacted in 
1996 began in July 2013. The 
FCC released a Notice of Proposed 
Rulemaking, calling for comments 
on all aspects of the program. 
Those aspects include goals and 
measures, funding and resources, 
equitable distribution of funds, 
shifting priorities to increase access 

to high-speed Internet and Broad-
band, increasing cost effectiveness 
and transparency, and streamlining 
administration of the program. 

This is our moment to shape 
our nation’s access to 21st century 
learning and transform the learning 
landscape for high-need students 
and schools. NSBA recommends:

• Increasing E-Rate resources to 
meet demand as a first vital step 
to improve access to Broad-
band and Internet connectivity 
generally. Current demand ($4.9 
billion) is more than double the 
resources currently available. 
Other than inflationary adjust-
ments authorized in 2010, there 
has been no increase in the $2.25 
billion cap on E-Rate resources 
since the program’s inception. 

• Streamlining administration of 
the E-Rate program, with multi-
year applications, electronic 
filing, and other improvements 
to increase the cost-effectiveness 
of the program. 

• Holding harmless current E-Rate 
recipients so that schools and 
libraries are not hurt by changes 
to the funding mechanism. This 
could happen by doubling the 
E-Rate fund to meet current 
demand.

• Maximizing local flexibility to 
use E-Rate resources to meet 
technology goals. 

In upcoming issues of Federal 
Insider, NSBA experts will closely 
monitor policy development and 
implementation on E-Rate and 
keep you informed. 

Turn to your state 
school boards 
association  
for help
As this analysis shows, NSBA 
is on the scene in Washington, 
interacting with federal 
agencies and lawmakers to 
ensure local decision making 
is protected. Your state school 
boards association receives 
regulatory updates from NSBA, 
while monitoring state-level 
laws and regulations on your 
behalf, in order to provide you 
with real-time implementation 
guidance for your district.


