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Changing climate for immigration

 Election of President Donald Trump in 
November 2016: Immigration enforcement 
has been at the forefront of his campaign.

 2017 Executive Orders - increased staffing 
of enforcement agencies & indiscriminate 
immigration arrests. 

 End of prioritized removal.

 Termination of DACA on March 5, 2018.
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Implications for schools

 Can immigration enforcement actions be executed 
on school grounds?

 Will enforcement agents begin appearing at 
schools?

 Does the school have authority to refuse to provide 
access to students or records? 

 Are there limits to a school’s ability to protect 
students?

 What happens to DACA recipients?
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Roadmap for our Discussion

 Undocumented students’ right to enroll in 
public schools.

 Changes we have seen in immigration 
enforcement.

 Defining a sanctuary school.

 Preparing school districts for the entry of 
immigration enforcement agents.

 Help you navigate DACA termination.
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Right to Public Education: legal standard 

 Plyler v. Doe, 457 U.S. 202 (1982)
– Public school districts may not inquire about the 

immigration status of parents and students.

– Nor may they restrict enrollment based on citizenship 
or immigration status.

 See also DOE guidance after Plyler and guidance 
from state boards of education. 

 May 8, 2014 Dear Colleague Letter, available at: 
https://www.justice.gov/sites/default/files/crt/legacy
/2014/05/08/plylerletter.pdf

 Current immigration enforcement actions do not change 
these legal standards. 
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Student Information and Records

 Schools may incidentally become aware of 
a student’s undocumented status.

 No legal obligation to report a student’s 
undocumented status to Federal officials.

 Already barred from asking questions 
about a student and his/her family’s 
immigration status by Plyler.

 FERPA and state law governs student 
record confidentiality (ISSRA in Illinois).
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Immigration Enforcement Changes

 January Executive Orders: 
– “Executive Order: Border Security and 

Immigration Enforcement Improvements”.

– “Executive Order: Enhancing Public Safety in 
the Interior of the United States”.

– “Executive Order: Protecting the Nation From 
Foreign Terrorist Entry into the United States”. 
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Key Aspects of Executive Orders

 Authorize agreements between DHS/ICE 
and local/state law enforcement under INA 
§287(g).

 Threats to defund sanctuary jurisdictions.

 Terminate the Obama administration’s 
prioritized enforcement policies.

 Collect legal fines/penalties against those 
who aid unlawful immigration.
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New Administration: Key Statistics
 First 100 days, 38% increase in immigration arrests over 2016*.

 First 100 days, 257% increase in arrests of undocumented 
individuals lacking criminal records.

 Immigration judges increased issuance of final removal orders by 
27.8% during first 6 months*.  

 100+ Immigration judges relocated to DHS detention facilities near 
the U.S. border; for those judges, +90% of border cases resulted in 
removal orders*.

 But, Politico reported ICE officials removed fewer people per month 
than even “the slowest years of Barack Obama’s presidency,” 
probably due to court backlogs.

 18 new 287(g) agreements in Texas, increasing ICE’s total MOA 
count to 60 nationwide**.

*DHS reports

**ICE reports
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Takeaway

 Removal priorities are increasingly 
unpredictable.

 Enforcement actions have been reported 
in diverse locations such as state courts.

 Unpredictability is creating significant fear 
and anxiety in immigrant communities.

 Even lawfully present immigrants are 
experiencing anxiety. 
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Schools as Sensitive Locations
 Caselaw: none.
 ICE internal policy: Prohibits arrests, interviews, searches and 

surveillance at schools, churches and other “sensitive 
locations” in most circumstances.

 Exceptions: require supervisory approval and situation 
involves:
– risk of death, violence or physical harm to a person or property

– immediate arrest or pursuit of a dangerous felon, terrorist 
suspect, and anyone who presents an imminent danger to public 
safety or 

– imminent risk of destruction of evidence material to an ongoing 
criminal case. 

 Even where an exception applies, agents are to conduct 
themselves as discretely as possible” and limit time at the 
location.
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What is not prohibited by ICE’s internal policy?

 Enforcement in “exigent circumstances”.
 Does not cover actions such as: 

– Obtaining records, documents and materials from 
officials or employees;

– Providing notice to officials or employees; 
– Serving subpoenas;
– Engaging in Student and Exchange Visitor 

Program (SEVP) compliance and certification
– Participating in official functions or community 

meetings. 

 Policy does not specifically apply to areas 
surrounding schools or even bus-stops.
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Is this policy subject to change?

 DHS and ICE have withdrawn several 
policy memoranda from the Obama era. 

 Sensitive Locations policy still in place, but 
potentially subject to future change.

 “Exigent circumstances” defined in this 
memo are open to interpretation by ICE 
agents.
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When Must a School District Comply with 
Immigration Enforcement Requests?

 Agents arrive with a valid criminal arrest 
warrant issued by a judge; or

 Agents are conducting compliance for 
SEVP (only relevant to schools with F-1 
visa exchange students enrolled) 
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Two Types of Warrants

 Administrative v. Judicial.

 Both warrants may authorize an arrest or a 
search/seizure. 

 Judicial warrants are signed by a judge; 
administrative warrants are not.  
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Administrative Warrants

 Generally used to request/copy records or 
solicit information about a specific person of 
interest.

 Compel appearance in Immigration Court.
 Compel production of documents in ICE 

investigations of employment practices.
 Issued by the AG, a DHS officer, designated 

ICE officers, and Immigration Judges.
 No authority for sweeping “John Doe” 

subpoenas if targets are known.



9/14/2017

9

www.franczek.com

17

Administrative Warrants Continued

 May authorize an individual’s arrest for 
immigration detention.

 Must be executed in locations where there is 
not a reasonable expectation of privacy, i.e.,
on public property.

 Therefore, an administrative warrant does not 
authorize ICE arrests on school grounds.

 School may politely & firmly request 
execution of the warrant outside school 
grounds.

 8 C.F.R. §287.5(e)(2)
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Administration Warrants: Constitutional 
Challenges

 Due process challenge to administrative warrants.

 Civil v. criminal: Fourth Amendment protections 
are not typically applied and no equivalent in 
Immigration regulations.

 In Zadvydas v. Davis, SCOTUS held that:
– The Fed power to enforce immigration laws is 

“subject to important constitutional limitations.”

– Deportable immigrants have an inherent liberty 
interest.  

 Resulted in subsequent wave of litigation 
questioning the constitutionality of immigration 
enforcement processes.
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Judicial Warrants

 Detention sought due to reasons beyond 
immigration violations (i.e. serious criminal 
activity).

 Issued and signed by judges presiding 
over jurisdiction.

 Authorizes entry of dwelling and private 
property — including schools. 

 Should typically address Fourth 
Amendment concerns. 
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School District Policies

 Create specific protocols for interacting 
with agents:
– Who is responsible for executing the policy?

– Who is responsible for reviewing the warrant?

– Are frontline responders at the school and 
SROs properly trained on the policy?

– If the warrant is criminal, how will you ensure 
execution with minimal disruption?
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If a Judicial Warrant is Presented
 Have specific protocols:

– Ask to photocopy the warrant for the school’s 
records and to share it with appropriate staff (i.e. 
superintendent, counsel).

– Ask for opportunity to notify staff and students 
about the entry in the interest of safety.  

– If agent insists on immediately executing the 
warrant, indicate school’s lack of consent but 
avoid escalating the situation. 

– Document agent’s directives and substance of 
warrant, accompany agent if possible, and remind 
agents to avoid disrupting school operations/ 
placing anyone at risk.
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Presentation of a Judicial Warrant Continued 

 Additional Constitutional Rights even 
where a warrant is presented:
– Students and staff have the right to an 

attorney before an interrogation. 

– Fifth Amendment right to remain silent. 
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Who Executes Immigration Enforcement 
Actions

 287(g) agreements: allow ICE to 
authorize state/local law enforcement 
personnel to engage in immigration 
enforcement.

 Will routine student interactions with these 
agencies result in ICE involvement?

 Establish communication with local law 
enforcement to understand their policies.

www.franczek.com

24

Impact of State Law

 State law may also impact cooperation 
between state law enforcement and ICE.
– Example: TRUST Act in IL (limits cooperation)

 On the other hand – TX state law bars 
limitations on cooperation between state 
law enforcement and ICE. 
– Note that as of 09/09/17, this law is subject to 

an injunction.
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Sanctuary Statements
 Sanctuary definition: none, borrowed from sanctuary 

jurisdictions but that is not clearly defined either.
– Sanctuary jurisdictions generally limit use of law 

enforcement for immigration purposes, limit information 
sharing between local police authorities and ICE.

 Related terms: safe haven, safe zone or welcoming 
district.

 Less public option: No public nomenclature or 
announcement, but internal policies focus on 
protecting undocumented students.

 No apparent connection between threats to 
withholding funding and federal money for schools.
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Reasons for Taking “Sanctuary” Position

 Concerns about chilling effect of 
attendance associated with spikes in 
immigration enforcement.

 Ability to help when a student’s parent or 
guardian is detained.

 Response to community backlash against 
immigrants.

 Fostering trust and alleviating trauma and 
anxiety. 
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Concern about protective policies

 Community rapport.

 Navigate communication with students 
and families.

 Does the school wish to take an advocacy 
role (e.g. connect students and families 
with legal, social support networks)?
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Our Recommendations

 Clearly communicate the school’s policies 
(e.g. letters to students/parents & press 
releases).

 Communicate changes in federal, state, or 
local law or policies.

 Avoid unnecessary concern, but confirm that 
the school is aware of increased enforcement 
and has a plan if ICE comes to school.

 Remind parents/staff about state 
guardianship requirements.
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Federal Crime of Harboring
 Regulation: INA §274(a)(1)(A)(iii) establishes criminal 

penalties for harboring, concealing or shielding from 
detection undocumented immigrants. 

 Punishable by up to 10 years’ incarceration where 
committed for financial or commercial gain.

 Burden of proof: Government must show that:
– Defendant’s conduct facilitated an undocumented person’s 

remaining in the United States illegally; and 
– Defendant prevented government authorities from 

detecting the person’s presence.  

 Usually applied to knowing employment or sheltering 
of undocumented individuals, plus other shielding 
behaviors.
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Do Schools Risk Harboring Charges?

 Enrollment of Undocumented Students?
– No, schools are required to protect the 

constitution right to access education.

 Maintaining confidential student records?
– Not where the school follows applicable state 

and federal law.
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State/Local Movements 
 Impact enforcement within the jurisdiction and 

amenities available to undocumented persons.
 Since the 2016 election, record numbers of 

proposed state and local bills pertaining to 
immigration.

 Examples:
– Illinois Trust Act (SB 31): bipartisan support, stripped 

of implications for schools.
– California Senate Bill 54: provides legal counsel to 

immigrants facing deportation and limits cooperation 
between local law enforcement and ICE.

– Texas Senate Bill 4: bans sanctuary jurisdictions in 
the state.
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DACA termination

 AG Jeff Sessions announced termination 
on 9/5/17.

 10/5/17: Last day USCIS will accept 
renewal applications for expiration dates 
between 9/5/17 and 3/5/18.
– No initial requests accepted as of 9/5/17.

 Adjudications to continue through 3/5/18.

– Unknown: impact on likelihood of 
approval.
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What does DACA termination mean?

– Deferred Action will terminate upon expiration 
of the 2-year granted period.

Deferred Action = U.S. will not pursue 
removal of the eligible grantee in exercising 
prosecutorial authority.

– Termination of deferred action makes 
individual removable. 

– Work authorization will terminate upon 
expiration of the Employment Authorization 
Document (EAD).

www.franczek.com

34

DACA termination: what can you do?

 Not all DACA recipients self-identify; be careful about asking.

 DACA recipients are still undocumented; how does your school 
support undocumented students?

 Impacts students and parents/guardians/family members.

 Issue a statement of support.

 Remember that DACA recipients may qualify for other legal 
statuses. 

 Track pending legislative proposals to address DACA recipients.

 Provide connections to community support:
– Host legal clinics.

– Lists of community legal resources.

– Train school counselors and teachers to be supportive of struggling 
students.

– Provide direction on financial support for college.
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