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This article provides practical advice to help schools and colleges devise 

strategies for investigating inappropriate relationships and handle “spinoff” 

litigation that often results.  Included are insights about conducting an 

investigation, professional development ideas, and policy considerations for 

school districts.  Using a question and answer format, the discussion will address 

the following topics: 

 
• Reporting abuse (internal and external); 
• Initiating an investigation;  
• What to do with the accused employee; 
• Mechanics of an investigation; 
• Pitfalls;  
• Spinoff investigations;    
• Discontinuing an investigation; 
• Professional development ideas; and  
• Policy takeaways. 
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Do schools and their employees have affirmative obligations to report 
inappropriate relationships between students and educators? 
 
 The requirements for reporting allegations of sexual misconduct between 

a school employee and a student vary by jurisdiction.1  All states, the District of 

Columbia, and American territories have statutes identifying persons who are 

required to report suspected child maltreatment to an appropriate agency, such 

as child protective services, a law enforcement agency, or a state’s child abuse 

reporting hotline.2   

 Many states impose specific obligations on educators to report suspected 

child abuse and neglect, including allegations of potential inappropriate 

relationships between school employees and students.  Many institutions have 

internal policies and procedures for handling reports of abuse, and these usually 

require the person who suspects abuse to notify a superior or the head of the 

institution that abuse has been discovered or is suspected.3  Statutes in thirty-

three states, the District of Columbia, and the Virgin Islands provide procedures 

that must be followed in those cases. 4  In eighteen states, the District of 

Columbia, and the Virgin Islands, any employee suspecting abuse must notify 

the head of the institution when the staff member believes that abuse or possible 

                     
1  A comprehensive state-by-state analysis of reporting requirements, as of August 2015, 
can be found at: https://www.childwelfare.gov/pubPDFs/manda.pdf (Child Welfare Gateway: 
Mandatory Reporters of Child Abuse and Neglect).  
2  Id.  
3  Id.  
4  See id, listing:  Alaska, Arkansas, California, Connecticut, Florida, Georgia, Hawaii, 
Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, Michigan, 
Minnesota, Missouri, New York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South 
Dakota, Tennessee, Texas, Vermont, Virginia, West Virginia, Wisconsin, and Wyoming. 
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abuse should be reported to an appropriate authority.5  In nine states, the District 

of Columbia, and the Virgin Islands, the staff member who suspects abuse 

notifies the head of the institution first, and then the head or his or her designee 

is required to make the report.6  In nine states, the individual reporter must make 

the report to the appropriate authority first and then notify the head of the 

institution.  

 School district policies regarding internal and external reporting obligations 

will, therefore, vary by jurisdiction; however, school districts are encouraged to 

make clear to employees their reporting obligations (both internally and 

externally).  In many cases, state statutes provide those reporting alleged abuse 

immunity from subsequent civil liability so long as their reports are made in good 

faith.  School districts should make clear that reports made in good faith will not 

lead to retaliation.  

 

Who must the school district notify?  
 
 The law varies from state to state, so it is important for school staff to 

know the various entities the school district is legally obligated to notify and the 

time frames for providing such notices.  Many states require the following entities 

be notified:  child protective services, law enforcement, and the state department 

of education (for licensure purposes).  By involving the school district’s legal 

                     
5  See id, listing:  California, Connecticut, Georgia, Hawaii, Idaho, Illinois, Indiana, Maine, 
Maryland, Massachusetts, Michigan, New York, Pennsylvania, South Dakota Tennessee, 
Virginia, West Virginia, and Wyoming.  
6  See id, listing:  Georgia, Idaho, Indiana, Kentucky, Maine, Massachusetts, South Dakota, 
Virginia, and Wyoming.  
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team early in decisions regarding an investigation, administrators can act with 

greater awareness of their obligations with regard to referral to law enforcement.   

 By reporting the matter to law enforcement, the school district’s 

investigation may be pre-empted. In other cases, the school district’s 

investigation may run parallel with that of law enforcement or child protective 

agencies.  If so, ideally, the school district and the other investigating entity or 

entities will coordinate their respective investigations, but many school districts 

often receive little if any communication regarding the status of investigations by 

law enforcement or child protective services.    

 Referral to law enforcement may also protect the school district from 

allegations of failure to investigate properly that might otherwise be presented as 

part of a claim by the student victim.  But school districts should not assume 

reporting to law enforcement ends their responsibilities with regard to the 

allegations.  Suppose law enforcement shows no interest in securing a school 

computer allegedly used by a teacher to contact a student to further an 

inappropriate relationship.  Or suppose law enforcement does not ask for 

incriminating emails that might have been sent over the district’s servers.  What if 

law enforcement fails to interview witnesses the district has reason to believe 

have important information?  These shortcomings could indicate the district 

should take action to notify law enforcement of additional work to be 

accomplished or to continue a parallel investigation itself.  In all cases, the school 

district should continue to document its efforts to be responsive and concerned 

about the thoroughness and integrity of the investigation, even if led by law 
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enforcement.  If law enforcement or child services entities declare the 

investigation “off limits” to the school district, the school district should make 

certain those declarations are confirmed in writing.  The resulting parameters of 

the school district’s responsibility—or lack thereof—over the investigation should 

be carefully memorialized in writing.   

 
What to do with the employee? 
 
 The question arises as to whether the accused employee must be 

removed from potential interaction with the student or from interaction with all 

other students.  In many school districts, an employee under investigation for 

allegations of an inappropriate sexual relationship with a student is immediately 

placed on paid administrative leave.  (Placing the employee on unpaid leave 

would, in many jurisdictions, trigger the employee’s right to a hearing).  The 

processes and functions regarding leave vary considerably from one jurisdiction 

to the next.  Many school districts, however, report a common tension between 

the need to place the accused employee on paid leave and any requirement that 

employees provide some beneficial service in exchange for their pay.  Managing 

leave for an accused employee or taking other action like terminating the 

contractual relationship may be complicated by law enforcement’s reluctance to 

divulge the status of their investigation.  Some jurisdictions have a specific 

statute addressing the issue.  Alabama, for example, specifically provides that an 

accused employee may be placed on paid administrative leave while the charge 

is “adjudicated.”  Ala. Code § 13A-6-83. 
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Who should conduct the investigation? 
 
 It is important that the district carefully consider the experience, 

demeanor, and temperament of individuals conducting the investigation.  Another 

factor to consider is whether the investigators are likely to make good witnesses 

if called to testify in subsequent criminal or civil litigation and whether they are 

likely to be employed.  (Yes, the litigation may drag on that long). 

 Some school districts routinely involve the same personnel who are 

trained and experienced in conducting investigations, for example, the human 

resources director.    

 Another important question is whether the school district’s legal counsel 

will participate in or conduct the investigation.  This is common in some districts, 

but any attorney involved in the investigation should be prepared to be called as 

a witness in subsequent proceedings, a logistical challenge that leads many 

practitioners to stay away from direct involvement in investigations.   

 Using school resource officers can also present challenges if the SRO is 

embedded in the district as an employee (or joint-employee) of the law 

enforcement entity to which the matter has been referred.  A very clear and 

accurate understanding of the nature of the school district’s relationship with its 

SRO and the SRO’s relationship with any other law enforcement agency is key.  

If, for example, the SRO is jointly employed by the school district and law 

enforcement, referring the matter to law enforcement while continuing to use the 
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SRO to investigate may not protect the school district from future liability for 

alleged failures of the investigation.  

 An important consideration is selecting people without a conflict of 

interest.  For example, if the accused is a teacher, his or her principal may have 

failed to supervise the teacher properly or may have failed to follow up on 

warning signs of an inappropriate relationship between the teacher and a 

student.  If the accused is a principal, a deputy superintendent in charge of that 

principal may be perceived as having a conflict in investigating that subordinate:  

The deputy herself might have pushed concerns aside at an earlier time, creating 

an incentive to exonerate the subordinate to save her own position--or so some 

might perceive.  

 

Mechanics of the investigation: 
 
 When conducting the investigation, teams of two or three permits a 

witness to be present at all times during interviews.  Also, assigning a team to 

conduct the investigation may provide alternative points of view and help identify 

additional questions or issues that need investigating.  

 Prior to beginning witness interviews, it is advisable to create an outline of 

questions that will be asked during the interviews.  This allows investigators to 

become comfortable with the questions and further refine exactly what 

information is being sought from witnesses.  The district should carefully evaluate 

the order in which witnesses will be interviewed as part of the planning process.  

Some school districts report that an effective strategy is to begin by interviewing 
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individuals on the periphery of the allegations and work inward toward the 

alleged victim and accused perpetrator.  

 Prior to interviewing the accused, the investigator must fully understand 

the concept of a “Garrity Warning,” a notice that the employee is compelled to 

answer the investigator’s questions or risk discipline or termination but that any 

self-incriminating statements will not be used in a criminal proceeding.  This can 

be important should any information obtained in the school district’s interview of 

the accused be introduced against the accused in a subsequent criminal 

proceeding.  See Garrity v. New Jersey, 385 U.S. 493 (1967). 

 When conducting a witness interview, one investigator should ask the 

questions throughout the interview while the second team member takes written 

notes.  This allows team members to concentrate more on what is being said 

without being distracted by performing two tasks at once.  Also, maintaining the 

written notes in their original format is usually preferable to re-typing or editing 

notes.  In subsequent proceedings, the smallest of discrepancies in the notes will 

be magnified.    

 Investigators may also consider whether to record witness interviews.  

Before interviews are recorded, be sure to review state law on consent to 

recording to ensure the recording can be used in any administrative or court 

proceeding that may occur.  Also, if recordings are made, it may be advisable to 

have them transcribed by a certified court reporter. 

 If student-educator communication through electronic devices such as cell 

phones, laptop computers, or tablets is at issue in the investigation, investigators 
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may wish to inspect the electronic device(s) during the interview.  The various 

legal issues surrounding a request to inspect the subject’s personal devices 

should be resolved before such a request is made.       

 
What are common pitfalls? 
 
 Certain recurring patterns often side-track investigations or make them 

less effective: 

 Paralysis by analysis can occur when school administrators are 

cautiously waiting to observe events to determine whether further investigation is 

appropriate or necessary.  Meanwhile, their initial concerns are not shared with 

other administrators at the building level or up the chain of command.  

 Concerns about reputation, of employees and students, sometimes lead 

administrators to be reluctant in initiating investigations.  This is particularly true 

when the allegations involve long-term employees who are well respected in the 

community.     

 Non-stereotypical perpetrators can also mislead administrators to 

assume students are safe when they are not.  Unlikely perpetrators, such as a 

husband and wife “team,” may deceive administrators into discrediting reports or 

other evidence of misconduct.  

 Off-campus conduct, especially online communications, can lead 

administrators to believe they have no responsibility or jurisdiction to investigate.  

Administrators, however, should be encouraged to fully explore these issues with 

legal counsel before making determinations regarding the school district’s 

responsibility to investigate.  
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 Parental consent or pushback can lead some administrators to assume 

they have no further obligations.  The parent, however, cannot determine 

whether the administrator has an obligation to investigate.  Often, administrators 

will need to press forward with an investigation against the wishes of parents who 

insist that “nothing is going on.”  This issue is perfectly illustrated by cases in 

which the alleged perpetrator(s) and alleged victim are family friends.   

 Age of consent issues also confuse administrators from time to time.  

Any decision regarding whether a student is legally old enough to engage in 

consensual sexual activity with a school employee should be made after careful 

consultation with the district’s legal counsel.   

 

What spinoff investigations may develop? 

 The most obvious and likely spin-off litigation will come from the alleged 

victim who may file a civil suit.  See Callihan v. Indep. Sch. Dist. No. 1 of Del. 

Cty., 2017 U.S. Dist LEXIS 98818 (June 27, 2017).  However, with so much 

attention focused on the investigation of whether inappropriate conduct occurred 

between an employee and a student, one could easily forget that inappropriate 

student-educator relationships often have “spinoff” investigations and 

proceedings.   

 Building level administrators, for example, with supervisory responsibility 

of the alleged perpetrator may be at fault for failing to properly investigate earlier 

signs and symptoms of an inappropriate relationship.  The central investigation 

may reveal that a teacher or other employee was lax in supervising the allegedly 
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abused student.  If employees missed key facts or failed to communicate their 

concerns appropriately, those employees may be placed on leave pending 

investigation or may face disciplinary action, possibly including termination.  Of 

course, the disciplinary action against these employees may give rise to lawsuits 

in which they claim retaliation or discrimination.  With regard to any employee, 

the state licensure agency may involve the district in licensure hearings.  

  
Why is it important to document the decision to discontinue an 
investigation? 
 
 A decision to discontinue an investigation should be supported by 

documentation setting out in detail why the administrator decided not to continue, 

because the decision could become the focus of subsequent civil litigation.  

Additionally, the written documentation is often necessary to explain the school 

district’s actions in the event the supervising employee has left the district.  

 
Professional Development Ideas 
 
 All employees should receive training on: 
 
  District policies and state laws regarding communicating with  
  students; 
 
  Prohibitions against inappropriate relationships; 
 
  Signs and symptoms of inappropriate relationships; and, 
 
  Responsibilities and processes for reporting potential sexual   
  misconduct  (internally and externally). 
 
 Investigators should receive additional training on conducting 

investigations. 
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Policy Review  
 
 School districts are well advised to establish or review policies regarding 

communications with students.  The district may find that prohibiting one-on-one 

communications between employees and students is best. 

 Some questions to consider when establishing or reviewing policies are: 
 
  Is training enough? Or does your district need specific policies? 
 

Do specific policies have implications for any sovereign immunity 
the district may seek to assert? 

 
  

Practice Tip 

 At all times during the investigation, the school district must analyze the 

issue through the standards of potential liability under the state tort scheme 

and/or federal statutes such as Title IX and § 1983. 
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