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Overview

• Courts generally refuse to interfere with 
instructional matters, leaving educational questions 
to the discretion of the education experts.

• School policies will be upheld as long as the school 
district or the state have not overstepped their 
authority, acted unreasonably, or infringed on an 
individual’s statutory or constitutional rights. 

• State legislatures have traditionally delegated to local 
districts the power to establish curriculum 
requirements, materials and grading practices.  
However, recent education reforms have led some 
states to reclaim this authority.
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Controversial Subjects
• Schools may require that students be present 

for the teaching of controversial subjects, 
even over parental objection. Schools have 
required students to study various topics to 
which some parents/guardians objected.

1800s music and art

1970s sex education 

1990s AIDS education

2000s    sexual orientation

Exemptions and “Opt Outs”

Protection of Pupil Rights Amendment
In connection with any survey, analysis, or 
evaluation as part of a federally funded program, 
schools 
• must allow parental inspection
of all instructional materials
• must obtain parental consent 
before students are required to
submit certain information
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Censorship

• Selection or removal of a particular topic 
must relate to legitimate educational 
reasons
• Meyer v. Nebraska, 

262 U.S. 390 (1923)
• Epperson v. State of Arkansas

393 U.S. 96 (1968)

Curricular Decisions
Judged by the standard of legitimate pedagogical 

concerns 

• appropriate to student’s age or maturity

• professionally accepted

• consistent with curriculum objectives

• current

Hazelwood School District 

v. Kuhlmeier, 484 U.S. 

260 (1983) 
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More Curricular Decisions …
• Textbooks – Virgil v. School Board of Columbia County, 

862 F2d 1517 (11th Cir 1989)

• School plays – Seyfried v. Walton, 668 F2d 214 (3d Cir. 
1981)

• Student-created material – Lopez v. Tulare Joint Union 
High School District Board of Trustees, 40 Cal. Rptr. 2d 
762 (Cal. Ct. App. 1995)

More Curricular Decisions …

• Films – Pratt v. Independent School District No. 831, 
670 F. 2d 771 (8th Cir. 1982) and Borger v. Bisciglia, 
888 F. Supp. 97 (ED Wisc. 1995)

• Student newspapers – Hazelwood School   District v. 
Kuhlmeier, 484 U.S. 260 (1983)
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Internet Access

• Student access to the Internet can be limited for 
legitimate pedagogical reasons.

• Under CIPA, schools receiving  federal funds must 
adopt internet safety plans that include measures to 
block access to materials harmful to minors.

Right to Receive Information –
School Libraries

• Board of Education, Island Trees Free School District No. 
26 v. Pico, 457 U.S. 853 (1982)
• broad discretion to set 
curriculum standards
• but cannot restrict knowledge
because ideas are controversial 
or offensive

• Counts v. Cedarville School District, 295 F. Supp. 2d 996 
(W.D. Ark. 2003)

• requirement of parental permission to check out JK 
Rowling’s Harry Potter novels violates students’ free 
speech rights
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Teacher Control Over 
Instructional Material

Teachers – little latitude to select their own instructional 
materials.  Subject to discipline for using materials not 
pedagogically defensible

School boards – set curriculum
• Evans-Marshall v. Board of Education of Tipp County Exempted 

Village School District, 624 F.3d 332 (6th. Cir. 2010)
• Board of Education of Jefferson County School District R-1 v. 

Wilder, 960 P.2d 695 (Colo. 1998) 
• Fowler v. Board of Education of Lincoln County, 819 F.2d 657 (6th

Cir. 1987) 
• Garcetti v. Ceballos, 547 U.S. 410 (2006)
• Mayer v. Monroe County Community School Corp., 474 F.3d 477 

(7th Cir. 2007)

Policies on Teacher Discretion 
Over Curriculum

• prior approval

• prohibited use

• notice
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Principles of Academic Freedom

Principle I – No 
interference

Principle II –
Controversial issues

Principle III – In-class 
speech

Principle IV –
Textbooks 

Parents Rights Re:  Curriculum

• Parents have a due process right to “direct the 
education and upbringing of [their] children”

• Parents can choose whether to send their children 
to public or private school 

• Parents cannot direct how a public school teaches 
their child – yet. Blau v. Fort Thomas Pub. Sch. Dist., 
401 F3d 381 (6th Cir. 2005)

• Recent state laws creating parental right to direct 
their child’s education have not yet been interpreted 
by the courts. (ie Arizona “Parents’ Bill of Rights”)
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Handling Challenges

• Before a challenge
• Establish a selection policy in writing
• Establish a method for handling complaints in writing

• After a challenge
• resolve informally
• review only after written request
• inform the public

ESSA Assessment Requirements

• Math, reading/language arts assessment in 
grades 3-8 and once in high school

• Science assessment once in grades 3-5, 6-9 
and 10-12

• Aligned, valid, and reliable
• 95% participation
• State-defined goals
• Use federal funds to audit testing systems and 

eliminate redundant or unnecessary tests
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ESSA prohibits the federal 
government from…

… mandating, directing, or controlling a state or local educational 
agency’s:
• specific instructional content, 
• academic standards and assessments, 
• curricula, or 
• program of instruction developed and
implemented to meet the requirements 
of the Every Student Succeeds Act, 
including any requirement, direction, or mandate to adopt the 
Common Core State Standards or any academic standards 
common to a significant number of states, or any assessment, 
instructional content or curriculum aligned to such standards. 

Challenges to Testing 
Requirements

• Testing requirements have been 
challenged on 3 basic grounds:

• Discrimination
• Due process
• Test validity
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Special Considerations in Testing

Individuals with Disabilities Education Act 
(IDEA)

• students must participate in general curriculum

• students must participate in state assessments

• students must be provided with accommodations

• Exit exams for graduation do not violate the IDEA 
or Section 504 of the Rehabilitation Act if
appropriate accommodations provided

Special Considerations in Testing

Students with limited English proficiency 

1. included in state and district-wide 
assessments

2. Statewide entrance and exit procedures 
required

3. provided with reasonable accommodations 
necessary to measure achievement
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Promotion and Tracking

• Placement in grade and promotion

 board discretion

 academically based, not discriminatory or 
arbitrary

• Ability grouping and tracking

 discriminatory? 

 constitutional?

Graduation Requirements

• States generally establish requirements
• Student fulfilling requirements has property 

right in receiving diploma
• Receipt of diploma does not guarantee right 

to participate in graduation ceremony
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Graduation Requirements - Flexibility 
for Students with Disabilities
• Allow flexibility for graduation requirements
• May require same standards as their peers, Brookhart v. 

Illinois State Board of Educ. 697 F.2d 179 (7th Cir. 1983)
• Transition services 

Challenges to Testing Requirements

• Discrimination
Debra P. v. Turlington, 644 F.2d. 397 (5th Cir. 1981)

• Due Process

Crump v. Giler Indep. Sch. Dist., 797 F. Supp. 552, 555 (ED
Tex. 1992)

Test validity Debra P.

Service Learning Requirements

• Community 
service
• Courts upheld 
validity of these
programs
• Maryland and 
DC require service
learning for 
graduation
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Grading and Academic Sanctions
• Absent incompetence, fraud, mistake or bad faith, 

courts reject unfair grade claims
• Schools should not lower student’s grade for non-

academic behavior. Smith v. School City of Hobart, 
811 F. Supp. 391 (ND Ind. 1993)

• Grade reduction for excessive absences or tardiness 
is permissible. Campbell v. Board of Educ. of New 
Milford, 475 A2d 289 (Conn.1984)

• Courts have not been receptive to educational 
malpractice claims

Religion Issues

• Use of religious materials in instruction

• Objections to curricular materials

• Student use of religious material
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Use of Religious Materials For 
Instruction
• May teach about religion. Abington Township 

v. Schempp, 374 U.S. 203 (1963); Edwards v. 
Aguillard, 482 U.S. 578 (1987).

• May not endorse or inculcate religion. EEOC 
v. Kamehameha Sch./Bishop Estate, 990 F. 2d 
458 (9th Cir. 1992); Gibson v. Lee Cnty. Sch. 
Bd., 1 F. Supp. 2d 1426 (M.D. Fla. 1998).

• Teacher has no free exercise rights to 
incorporate beliefs into instruction. Marchi v. 
Board of Cooperative Educ. Serv. of Albany, 
173 F. 3d 469 (2d Cir. 1999).

Evolution and Creationism
• Edwards v. Aguillard, 482 U.S. 578 (1987)

• statute required 
creationism if evolution 
taught
• violated Establishment
Clause - no secular purpose
• but creationism can be
taught with secular intent 
to enhance science program

• Kitzmiller v. Dover Area School District, 400 F. Supp. 2d 707 
(M.D. Pa. 2005)
• board adopted intelligent design policy
• violated Establishment Clause and PA Constitution



15

Bible Study
McCollum v. Board of Education, 333 U.S. 203 (1948)

• Religious instruction may not take place on 
public school property during school hours

• lacked secular purpose

• primary purpose of advancing religion

• excessive government entanglement

• unconstitutional endorsement

• subtle coercive pressure to attend Bible classes

Objections to Curricular Materials
• Establishment of religion claims generally fail

Smith v. Board of Sch. Comm’r, 827 F. 2d 684 (11th Cir. 1987) 
(challenged textbooks adopted by the school with entirely secular 
and appropriate educational goals did not  establish religion of 
secular humanism even though  some textbooks contained ideas 
consistent with some secular humanism principles); Cal. Parents for 
Equalization of Educational Materials v. Noonan, 600 F. Supp.2d 
1088 (E.D. Cal. 2009); Daugherty v. Vanguard Charter Sch. Acad., 
116 F. Supp. 2d 897 (W.D. Mich. 2000) (values education program 
did not have the primary effect of advancing religion although it 
used words and concepts that harmonize with the tenets of some 
religions);  Altman v. Bedford Cent. Sch. Dist., 245 F. 3d 49 (2d Cir. 
2001) (reasonable observer would not view school’s Earth Day 
celebrations as promoting religion); Eklund v. Byron Union Sch. 
Dist., 154 Fed. App’x 648 (9th Cir. 2005) (school district’s use of 
role-playing in a world history class to teach middle school 
students about Islam did not violate the First Amendment’s 
Establishment Clause).
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Objections continued

• Objections based on religious grounds also rarely succeed

• But see West Virginia State Board of Education v. Barnette
319 U.S. 624 (1943)

• Develop Board policy on library book challenges

Student Use/Creation of Religious 
Material
• Students may express beliefs in assignments

• Religious expression must be assessed under 
academic standards

• Students (and their parents) may 
not proselytize during oral 
presentations

CENSORED
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