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1.  TITLE IX:  WHAT IS IT?   

Title IX is the portion of the Education Amendments of 1972 that prohibits gender 

discrimination in educational institutions that receive federal funds, either directly or indirectly.  

In brief, Title IX states that:  

No person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be 

subjected to discrimination under any educational program or 

activity receiving Federal financial assistance.  

  

Title IX of the Education Amendments of 1972 (“Title IX”), 20 U.S.C. § 1681.  

“Federal financial assistance” is defined at 34 C.F.R. 106.2 and includes:  money for 

buildings; money for scholarships, loans, grants, wages; grant of federal real or personal property, 

including surplus property; any other federal contract, agreement or arrangement assisting any 

educational program.  “Recipient” - includes any state or political subdivision, public or private 

agency, institution or organization to which federal financial assistance is extended, directly or 

through another recipient and which operates an education program or activity which receives such 

assistance.  As such, Title IX covers three major areas of high school and college athletics:  athletic 

financial assistance, effective accommodation of student interests and abilities and other program 

components.  
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The statute itself does not expressly refer to athletic programs.  However, the debates in  

the House of Representatives and in the Senate preceding the passage of the bill indicate that Title 

IX was intended to apply to intercollegiate and interscholastic athletic programs.  The regulation 

(34 C.F.R. Part 106) implementing Title IX contains specific provisions relating to athletic 

opportunities.  It also permits individual institutions considerable flexibility in achieving 

compliance with the law.  

2.  BRIEF HISTORY   

Congress enacted Title IX in 1972.  The U.S. Department of Health, Education and  

Welfare was charged with the enforcement of Title IX.  In 1980, the U.S. Department of  

Education was established upon the elimination of the U.S. Department of Health Education and 

Welfare.  The Department of Education was assigned responsibility for overseeing enforcement of 

Title IX through the Office of Civil Rights (“OCR”).  

In 1996, OCR issued its Title IX Policy Clarification which refines and explains the manner 

in which the Department of Education will evaluate the three-part (or -prong) test used in 

determining compliance with Title IX with regard to athletic participation.  This test has created 

much confusion for schools and has been the subject of much of the litigation filed under Title IX.  

COSA member Diane Marshall-Freeman authored a paper for the March 2017 School Law 

Seminar with extensive historical context and an overview of the statute’s three-prong test 

applicable to athletics, as further summarized below.  It is available to COSA members at 

https://www.nsba.org/title-ix%E2%80%99s-three-prong-test-athletics. 
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3.  IMPACT OF TITLE IX ON ATHLETIC PARTICIPATION  

In 1972, approximately 294,015 females participated in interscholastic athletics 

(approximately one out of every 27 high school girls).  By 2006, this participation had increased  

904% to approximately 2,953,355.  During this same period, boys’ participation in interscholastic 

athletics increased only by 15%.  See NCAA Sports Sponsorship and Participation Report, 1981-

82-2004-05. 

4.  HOW IS TITLE IX APPLIED TO ATHLETIC PROGRAMS?   

As a general rule, Title IX applies to the overall athletic program of a school, not to specific 

teams.  See Arnot v. Ramo, No. 92-0551, (D.N.M. July 19, 1992) (bench decision), appeal 

dismissed, No. 92-2151 (10th Cir. Nov. 3, 1992) (original action dismissed March 9,  

1993) (upholding the University of New Mexico’s elimination of its women’s gymnastics team 

and declaring that a program-wide, rather than sport-specific analysis was required under Title IX).  

Title IX also applies to intramural sports, physical education courses and other school-sponsored 

athletic programs.    

For all of the program components (except financial aid), the basic test of compliance is 

equivalence.  See 34 C.F.R. § 106.41(c)(2)-(10).  That is, the benefits, opportunities and treatment 

of each sex must be equal or equal in effect.  To determine if differences are caused by 

discrimination, the OCR looks for a “disparity” between the men’s and women’s programs.  A  

“disparity” is defined as a difference, on the basis of sex, in benefits or services, which has a 

negative impact on athletes of one sex when compared with benefits or services available to 

athletes of the other sex.  See 44 Fed. Reg. 71,418, 71,483.    
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The OCR looks at a school’s athletic program to determine if there is a disparity in each 

area and to consider the significance of each disparity.  OCR compares the disparities favoring the 

entire men’s program with those favoring the entire women’s program.  If the disparities are greater 

for one sex than the other and the difference results in lack of equal opportunity for one sex, then 

an overall finding of noncompliance is made.  See id.  

5.  STUDENT INTERESTS AND ABILITIES: TITLE IX’s THREE-PRONG TEST   

In the athletics context, the first component of Title IX is effective accommodation of 

athletics interests and abilities.  See 34 C.F.R. § 106.41(c)(1).  The three-part test provides 

alternative means of compliance with the participation opportunities requirement of Title IX.  An 

institution subject to Title IX need satisfy only one of these prongs in order to comply.  See 

McCormick ex rel. McCormick v. School Dist. of Mamaroneck, 370 F.3d 275, 300 (2nd Cir. 2004) 

(applying three-part test to high school districts); Horner v. Ky. High Sch. Athletic Ass'n, 43 F.3d 

265, 272–75 (6th Cir. 1994) (same).  

First, a school may provide athletic participation opportunities for female students which 

are substantially proportional to the female percentage of enrollment at the school.  See Biediger 

v. Quinnipiac Univ., 691 F.3d 85, 94 (2nd Cir. 2012).  Title IX specifies that its proscription of 

gender discrimination in athletics should not be “interpreted to require any educational institution 

to grant preferential or disparate treatment to the members of one sex on account of [a gender] 

imbalance” between the persons participating in the program and the total number of persons in 

the relevant community.  20 U.S C. § 1681(b).  However, subsection (b) also provides that it “shall 

not be construed to prevent the consideration in any . . . proceeding . . . of statistical evidence 
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tending to show that such an imbalance exists with respect to the participation in, or receipt of the 

benefits of, any such program or activity by the members of one sex.”  Id.  

This first prong of the three alternatives requires only “substantial proportionality,” not 

strict proportionality.  See Ollier v. Sweetwater Union High Sch. Dist., 768 F.3d 843, 856 (9th Cir. 

2014); Equity In Athletics, Inc. v. Dep’t of Educ., 639 F.3d 91, 110 (4th Cir. 2011).  The law 

recognized that strict proportionality is not feasible standard by which to measure adequacy of 

participation opportunities.  Id.  However, neither the OCR regulations nor any court has defined 

a clear rule setting a definitive percentage.    

The court in Ollier, stated that “[a]s a general rule, there is substantial proportionality ‘if 

the number of additional participants ... required for exact proportionality would not be sufficient 

to sustain a viable team.’”  Id., quoting 1996 OCR Clarification.1  Thus the court held that disparity 

of 6.7% in proportionality was a violation of Title IX.  Ollier, 768 F.3d at 856-57 (“…the 6.7 

percent disparity in the 2007–2008 school year was equivalent to 47 girls who would have played 

sports if participation were exactly proportional to enrollment and no fewer boys participated.  As 

the district court noted, 47 girls can sustain at least one viable competitive team.”) (internal 

footnotes omitted).  

In addition, proportionality of participation may lead to the dropping of teams and programs 

of the over-represented gender.  See, e.g., Gonyo v. Drake Univ., 837 F. Supp. 989, 994 (S.D. Iowa 

1993) (“Title IX does not establish a right to participate in any particular sport in one’s college and 

there is no constitutional right to participate in intercollegiate or high school athletics.”).  The 

Gonyo court held that to drop men’s wrestling was not a Title IX violation where males were 75.3% 

                                                 
1 https://www2.ed.gov/about/offices/list/ocr/docs/clarific.html.  
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of the athletes and only 42.8% of the undergraduates.  Id. at 992, 996; see also Kelley v. Bd. of 

Trustees, 35 F.3d 265, 269 (7th Cir. 1994), cert. denied, 115 S. Ct. 938 (1995) (holding that 

University’s decision to terminate the men’s swim team but not the women’s swim team did not 

violate Title IX where men were 76.6% of the athletes and only 56% of the undergraduate student 

body).  

Alternatively, a school may demonstrate a history and continuing practice of expanding 

its sports offerings for women in the recent past.  Even if a school is unable to establish substantial 

proportionality, it will be considered in compliance with Title IX if it can demonstrate a history 

and continuing practice of expanding its sports offerings for women.  The factors considered in 

making this determination are:  

A school’s recent history and continuing practice of adding women’s teams;  

A school’s recent history and continuing practice of upgrading teams to varsity 

status;  

A school’s recent history and continuing practice of affirmatively responding to 

requests for adding or upgrading teams; and  

A school’s recent history and continuing practice of monitoring developing  

interests of women by conducting surveys. 

Finally, a school may show that it is fully and effectively accommodating the 

athletic interest and abilities of the women in its student body.  

See 44 Fed. Reg. 71,413, 71,418 (laying out the three prongs for meeting the effective 

accommodation test for Title IX compliance).  See also Favia v. Indiana Univ. of Pa., 812 F. Supp. 

578, 579-85 (W.D. Pa.), aff’d, 7 F.3d 332 (3rd Cir. 1993).  
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This interpretation does not require a school to provide a varsity team every time some 

female students are interested in a sport.  It does mean, however, that opportunities must be 

provided when there is sufficient interest and ability among the under-represented sex to sustain a 

viable team and a reasonable expectation of competition for that team.  See OCR 1996 

Clarification, supra at Note 1.  

The key to compliance with this third prong of this test is establishing that participation is 

“full” and “effective.”  The burden is on the school and its athletic administrators to determine 

whether there are any unmet athletics interests within the female student body.  This involves 

developing some assessment tool to measure women’s athletics interests.  One possibility is to use 

a written survey, completed by the school’s female students and evaluated by the school’s athletic 

administrators, to determine any areas of unmet athletics interest.  A second possibility is to review 

non-interscholastic sports programs, including intramural, club sports, physical education course 

activity areas, community sports programs, and other area recreational sports programs, to assess 

any unmet or growing areas of sports interests for women.  A third possibility is to review what 

other schools, leagues, conference, districts, and state associations in the school’s normal 

geographic area of competition are doing to meet the growth and trends in athletics interests of 

their female students. 

6.  WHO IS AN ATHLETIC PARTICIPANT?   

The OCR generally considers an athletic participant to be someone on a team as of the first 

date of competition.  Unfilled roster spots do not count as athletic participants.  See OCR 1996 

Clarification, supra at Note 1.  The OCR also generally holds that an athlete who competes for 

more than one team should be counted for every team on which he or she competes.  See OCR 
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1996 Clarification, supra at Note 1.  However, this issue may be subject to some debate as not 

reflecting the full participation of girls in athletics, as many female student/athletes participate in 

more sports than the typical male student/athlete.  

The school must also determine what is considered a sport for Title IX purposes. Despite 

arguments to the contrary, current OCR policy is that cheerleading, dance line pom squads and 

drill teams are not considered sports.  Likewise, equipment managers, student athletic trainers, 

scorekeepers and timekeepers are not counted as athletic participants.  

7.  ATHLETIC FINANCIAL ASSISTANCE  

The budgets provided for male and female sports do not have to be equal.  The key to 

allocating financial resources under Title IX is the overall impact of expenditures.  However, 

budgets can indicate where there might be a problem, especially in areas where things do cost the 

same.  Budget levels are especially important where the dollar limits set by the school cause 

unequal services.  See Cook v. Colgate Univ., 802 F. Supp. 737, 744 (N.D.N.Y. 1992), vacated 

and remanded, 992 F.2d 17 (2nd Cir. 1993) (overall men’s athletic budget was $654,909 and the 

women’s budget was $218,970 and was factor in finding a Title IX violation).  

If the boy’s athletic program receives greater benefits than the girl’s, the institution has  

three choices to comply with the mandates of Title IX.  It may:  

1) increase the benefits for the girls; 

2) decrease the benefits for the boys; or 

3) some of both.  
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The ability or inability of a particular team or sport to generate revenue is not a legitimate reason 

for failing to comply with Title IX.  See Cohen v. Brown Univ., 879 F. Supp. 185, 208 n.47 (D.R.I. 

1995).  

8.  BOOSTER CLUBS   

Booster clubs sometimes provide benefits or services to the boys’ teams that the girls’ 

teams do not receive.  A school still must make sure that equivalent benefits and services are 

provided to members of both sexes.  Evaluation of “other athletic benefits” is not limited to those 

benefits paid directly by the school itself.  It includes those benefits paid by booster clubs, by team 

fund-raising activities and by any other source.  If booster clubs provide benefits to male teams, 

the school must make sure that the female teams receive equivalent benefits.  If booster clubs 

provide benefits and services to athletes of one sex that the school cannot provide to athletes of the 

other sex, then the school should take action to ensure that benefits and services are equivalent for 

both sexes.  This requirement places an administrative burden on athletic directors and school 

administrators because of the need to monitor the distribution of all benefits to all teams, regardless 

of the source of those benefits.  

9.  EQUIVALENCE IN OTHER ATHLETICS BENEFITS AND OPPORTUNITIES  

Another area of compliance is the relevant comparison between overall benefits provided 

to all girls’ teams and the overall benefits provided to all boys’ teams.  While discrepancies in 

specific same-sport benefits (i.e., boys’ soccer vs. girls’ soccer) may indicate potential compliance 

problems, Title IX is intended to ensure overall equivalence in athletic opportunities and benefits, 

not single sport equivalence.  Evaluation in this area involves a subjective balancing test.   
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A. Equipment and Supplies.  Equipment and supplies include but are not limited to uniforms 

and apparel, sport-specific equipment and supplies, instructional devices, and conditioning 

and weight-training equipment.  Title IX applies to practice and game uniforms, shoes, and 

warm-up suits.  Equipment includes bats, sticks, rackets and equipment set up and taken 

down for practice.  Conditioning and weight-training equipment includes weights, water 

bottles, sweat-bands, braces, etc.  

B. Locker Rooms, Practice and Competitive Facilities This is one of the most common 

program areas in which there are usually differences between the benefits provided to 

women’s and men’s athletic programs.  In determining compliance with Title IX consider:  

The quality and availability of the facilities provided for practice and competitive events  

The exclusivity of use of the facilities provided for practice and competitive events  

The availability and exclusivity of locker rooms  

The quality of the locker rooms  

The maintenance of practice and competitive facilities  

The preparation of facilities for practice and competitive events   

C. Travel and Daily Allowance.  There are five factors to consider when determining  

Title IX compliance in this area:  

The method of transportation;  

The housing furnished during travel;  

The length of stay before and after competitive events;  

The per diem allowance provided to the teams; and  

The dining allowance and arrangements provided to the teams.  
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D. Scheduling of Games and Practice Times.  When determining compliance with  

Title IX, consider:  

1. The number of competitive events offered per sport;  

2. The number and length or practices;  

3. The time of day competitive events are scheduled;  

4. The time of day practices are scheduled; and  

5. The number of pre-season and post-season competitive opportunities.  

E. Coaching.  (Years of Experience, Quality, Compensation and Assignment of  

Coaches.) OCR has combined two of the areas which are defined in the Title IX Federal  

regulations - opportunity to receive coaching and the assignment and compensation of coaches - 

into one investigative category.  See OCR 1996 Clarification, supra at Note 1.  The focus of the 

OCR inquiry in this area is “whether, in an overall fashion, women athletes at a school have access 

to the same quality and expertise of coaching as do, in an overall manner, the male athletics 

participants at the school.” 

10.  PROPOSED POLICIES AND PROCEDURES  

A. Public schools should send out a survey to determine the current interests and 

abilities of its female students to review its current offerings of sports for female athletes.  

B. Athletic directors and Title IX Coordinators must review the sports offered by  

district schools that feed into high schools and the participation levels of female athletes in those 

programs;  

C. Athletic directors and Title IX Coordinators should conduct a top to bottom review 

of the current athletic program for the school district, including the high school(s) to determine if 
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expansion of the current offered sports is necessary to accommodate the interests and abilities of 

female athletes.  This will include review of district and high school enrollment by gender and the 

survey of interest and ability of female athletes within the high school and its feeder programs.  In 

addition, the school district will be instituting procedures by which the school district can add 

sports to the district’s athletic program.    

Should the survey, the review of feeder programs and the review of the high school 

athletic program reveal the need to accommodate female interest and ability in new sports; they 

should be added.  

D. Athletic directors and Title IX Coordinators should conduct a complete evaluation 

of coaches’ salaries to ensure its appropriate use.  

E. Athletic directors and Title IX Coordinators should complete a review of game 

schedules for both boys’ and girls’ sports to determine if changes are needed in the scheduling of 

game times to ensure that there is equivalency in “prime time” scheduling.  There will also be a 

review of the scheduling of practice times.  Should changes be necessary, they will be made as the 

new schedules for games and competitions are made in future.  Any changes to practice time should 

be made immediately.  

F. Athletic directors and Title IX Coordinators should review the contribution and 

participation of booster clubs and other fund-raising events for Title IX compliance with regard to 

budgeting and expenditures within the athletic program for the school district.  

G. Athletic directors and Title IX Coordinators should review the assignment of locker 

rooms to male and female teams, including the assignment of lockers.  The school district should 

also promulgate procedures on the assignment of locker rooms and lockers to student athletes to 
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ensure that they are assigned in gender-neutral manner.  In addition, there should also be a review 

of the assignment and use of coaches’ offices.  

H. Review physical facilities to determine the need for improvements to team facilities 

to ensure that equivalency of facilities are being maintained.    

I. Lastly, athletic directors and Title IX Coordinators should conduct a review of the 

transportation provided by the school district to athletic teams to ensure that the transportation is 

provided in a gender-neutral basis.  

Separate Title IX training should be provided to the coaches on all procedures and on the 

general requirements for Title IX compliance.  Training may need to be conducted for parents and 

the public on Title IX compliance in situations in which there is parent and public backlash to 

actions taken by a school district to remain in compliance.  All training should highlight that 

avoidance of an OCR complaint may be the best means to remain in control of student athletics.  

In the face of a Title IX complaint in 2002, the OCR investigator indicated that Friday Night 

football games should be a thing of the past in light of Title IX. 

TITLE IX AND LGBT STUDENTS – TRANSGENDER STUDENT LITIGATION 

  As noted earlier, Title IX provides: “[n]o person ... shall, on the basis of sex, be excluded 

from participation in, be denied the benefits of, or be subjected to discrimination under any 

education program or activity receiving Federal financial assistance.”  20 U.S.C. § 1681(a).  In 

order to allege a violation of Title IX, a transgender student must allege (1) that he or she was 

excluded from participation in an education program because of his or her sex; (2) that the 

educational institution was receiving federal financial assistance at the time of his or her exclusion; 

and (3) that the improper discrimination caused the student’s harm.  See Preston v. Virginia ex rel. 
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New River Cmty. Coll., 31 F.3d 203, 206 (4th Cir. 1994) (citing Cannon v. Univ. of Chi., 441 U.S. 

677, 680 (1979)).    

  There is no definition of the term “sex” or “gender” to apply to the liability test under Title 

IX.  It is clear that OCR’s regulation on the separation of bathrooms and locker rooms at 34 C.F.R. 

§ 106.33 is silent on what the phrases “student of one sex” and “students of the other sex” mean 

in the context of transgender students.  

 The U.S. Department of Education issued an opinion letter dated January 7th, 2015 stating 

:  “When a school elects to separate or treat students differently on the basis of sex ... a school 

generally must treat transgender students consistent with their gender identity.”  The January 

2015 opinion letter from OCR cites to its December 2014 “Questions and Answers on Title IX 

and Single–Sex Elementary and Secondary Classes and Extracurricular Activities,” which said,  

“All students, including transgender students and students who do not conform to sex 

stereotypes, are protected from sex-based discrimination under Title IX.  Under Title IX, a 

recipient generally must treat transgender students consistent with their gender identity in all 

aspects of the planning, implementation, enrollment, operation, and evaluation of single-sex 

classes.”  See Office of Civil Rights, Dept. of Educ., Questions and Answers on Title IX and 

Single–Sex Elementary and Secondary Classes and Extracurricular Activities 25 (2014) 

available at http://www2.ed.gov/about/offices/list/ocr/docs/faqs-title-ix-single-sex-201412.pdf. 

Shortly thereafter, in May, 2016, OCR in conjunction with the Department of Justice’s civil 

rights arm, issued an official Dear Colleague Letter taking the same position. 

https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf. 

 The legal issue on the interpretation of Title IX was set to be argued in the U.S.  

http://www2.ed.gov/about/offices/list/ocr/docs/faqs-title-ix-single-sex-201412.pdf
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Supreme Court following the ruling in G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822 F.3d 

709, 726 (4th Cir.), cert. granted in part, 137 S. Ct. 369, 196 L. Ed. 2d 283 (2016), and vacated 

and remanded, 137 S. Ct. 1239, 197 L. Ed. 2d 460 (2017) that deference to OCR’s interpretation 

of Title IX required a remand to the district court on the issuance of a preliminary injunction.  

Based on the Fourth Circuit’s ruling on deference to OCR’s interpretation of Title IX protections 

to include gender identity, the district court entered a preliminary injunction that permitted a 

transgender student to use the restroom consistent with his gender identity.  See G.G. v. Gloucester 

Cty. Sch. Bd., No. 4:15CV54, 2016 WL 3581852, at *1 (E.D. Va. June 23, 2016), vacated, 853 

F.3d 729 (4th Cir. 2017), as amended (Apr. 18, 2017). 

  However, soon after President Donald Trump took office, the new Administration 

withdrew the OCR letters interpreting Title IX protections to include gender identity.  The case 

has now been remanded to the district court to determine if the case is otherwise moot, as the 

plaintiff has graduated.  See Grimm v. Gloucester Cty. Sch. Bd., No. 15-2056, 2017 WL 3699241, 

at *2 (4th Cir. Aug. 2, 2017).  

  While the idea of some final resolution from the U.S. Supreme Court was welcoming, the 

granting of certiorari in G.G. v. Gloucester, was not going to resolve all the issues related to 

transgender students in public schools.  The Court agreed to review two issues: (1) whether Auer 

deference should extend to OCR’s January 2016 letter; and (2) with or without such deference, 

whether the Department’s specific interpretation of Title IX and 34 C.F.R. § 106.33 (permitting 

federal funding recipients to provide toilet and shower facilities on the basis of sex) should be 

given effect. The new Administration’s withdrawal of the OCR letters interpreting Title IX, make 

Title IX a less authoritative choice for asserting transgender rights in public schools, though some 
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plaintiffs have been successful arguing for its application. It is unlikely that Congress will be 

inclined to amend Title IX to define sex to include gender identity.  

There remain, however, a number of cases that may formulate the development of the 

applicable rights for transgender students under the Equal Protection Clause, balanced with 

applicable Constitutional rights of other students, including privacy rights.  The cases currently in 

litigation are being tracked in this NSBA/COSA chart available to COSA members: 

https://www.nsba.org/transgender-litigation-chart.  Additionally, COSA members Lenore 

Silverman and Jennifer Smith have written a paper examining the state of the law on transgender 

student rights for this seminar. 

The NSBA has provided much needed guidance in the interim through its FAQ guide, 

Transgender Students in Schools (https://www.nsba.org/nsba-faqs-transgender-students-schools).  

The guide approaches the issue from a premise upon which both sides of the argument can agree: 

that public schools must ensure the safety and access for all students to a public education and to 

the privileges attached to attending public school.  However, the voluntary enforcement of anti-

bullying policies and other local policies as to access will not, in the end, substitute for the clear 

delineation of rights under the law.  

Whether as a school lawyer you gravitate to one of the many opposing positions on transgender 

students rights, such as the position that the rights to privacy for other students outweighs the 

rights of transgender students in school facilities or that the equal protection of the laws 

requires that transgender students be treated as all others, it is clear as a society we must 

confirm or redefine the term “gender.”  We will then have to incorporate and apply this 

definition into our American traditions and ideals of fairness and individual rights.  This author 

does not purport to know with 

https://www.nsba.org/transgender-litigation-chart
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any certainty which arguments will win the day, but I do believe that more transgender students 

will attend public schools in the future.  
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