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I.  INTRODUCTION  

 Transgender students are among the most vulnerable, at-risk students in our schools, and 

it is our obligation as school staff members and legal counsel to keep them safe.  Estimates vary 

as to what percentage of the United States population identifies as transgender.  One frequently 

cited 2011 health study found that  0.3% of adults self-identified as transgender.1 A 2016 study 

saw that number double, with 0.6% of U.S. adults, or approximately 1.4 million, identifying as 

transgender.2  

 Estimates for youth are even higher. A 2009 survey in a San Francisco high school 

showed 1 to 3% self-identified as transgender.3 Nationally, an estimated 0.7% of youth age 13-

                                                 
1 GARY J. GATES, THE WILLIAMS INSTITUTE, HOW MANY PEOPLE ARE LESBIAN, GAY, BISEXUAL, 
AND TRANSGENDER? (May 2011), available at http://williamsinstitute.law.ucla.edu/wp-
content/uploads/Gates-How-Many-People-LGBT-Apr-2011.pdf; see also Todd A. Savage, 
Ph.D., NCSP, President, National Association of School Psychologists, Helping Transgender and 
Gender Diverse Students Succeed at School and at Home, Presentation at the New Jersey 
Association of School Psychologists Spring Conference (May 6, 2016). 
2 ANDREW R. FLORES, ET AL., THE WILLIAMS INSTITUTE, HOW MANY ADULTS IDENTIFY AS 
TRANSGENDER IN THE UNITED STATES? (June 2016), available at 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/How-Many-Adults-Identify-as-
Transgender-in-the-United-States.pdf. The paper attributes this increase to increased sample 
sizes and a potentially increased willingness of the number of people who will identify as 
transgender on a government-administered survey given the "perceived increased in visibility 
and social acceptance of transgender people." Id. at 2. 
3 Savage, supra note 1 (citing J.P. Shields, SFUSD Demographics, Youth Risk Behavior Survey 
(2009)). 
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17 identify as transgender.4  Realizations about personal gender identity start at an early age, 

with 80% of transgender-identified adults knowing they were "different" before leaving 

elementary school.5  The average age of trans-spectrum self-realization is 7.9 years, whereas the 

average age of learning the words to communicate such feelings is 15.5 years.6   

 Statistics on psychological distress, discrimination, and harassment among transgender 

people are cause for great concern.  Of transgender adults in the U.S., 40% report having 

attempted suicide, compared to 4.6% of the general population.7  In 2015, 46% of transgender 

adults reported being verbally harassed in the past year because of being transgender and nearly 

one in ten were physically attacked in the past year for the same reason.8  

 Transgender youth present equally dire statistics. Of transgender adults who attempted 

suicide, 73% reported their first attempt occurred when they were under 18. In school settings, 

transgender students face acute bullying, harassment, and discrimination. Three-quarters (75.1%) 

of transgender students feel unsafe at school because of their gender expression, and 85.3% of 

transgender students report facing personal discrimination at school.9 As a result of feeling 

unsafe or uncomfortable in a school setting, many LGBTQ students avoid school activities or 

                                                 
4 JODY L. HERMAN, ET AL., THE WILLIAMS INSTITUTE AGE OF INDIVIDUALS WHO IDENTIFY AS 
TRANSGENDER IN THE UNITED STATES 2 (January 2017) available at 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/TransAgeReport.pdf. 
5 Savage, supra note 1 (citing J.H. Hyun et al., Helping Transgender Youth, Presentation at the 
Washington School Counselors Association Meeting (2012)). 
6 Id. 
7 SANDY E. JAMES ET AL., NATIONAL CENTER FOR TRANSGENDER EQUALITY, THE REPORT OF THE 
2015 U.S. TRANSGENDER SURVEY 114 (December 2016), available at 
http://www.transequality.org/sites/default/files/docs/usts/USTS%20Full%20Report%20-
%20FINAL%201.6.17.pdf.  
8 Id. at 13. 
9 JOSEPH G. KOSCIW ET AL., GLSEN  THE 2015 NATIONAL SCHOOL CLIMATE SURVEY: THE 
EXPERIENCES OF LESBIAN, GAY, BISEXUAL, TRANSGENDER, AND QUEER YOUTH IN OUR NATION'S 
SCHOOLS 85-87 (2016).  
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school altogether.10 Over two-thirds of transgender students reported avoiding bathrooms, while 

71.5% of LGBTQ students avoided a school function, and 31.8% had missed at least one day of 

school in the past month because they felt uncomfortable or unsafe.11 A 2015 national climate 

survey indicated 57.6% of LGBTQ never reported incidents of bullying or harassment, while 

63.5% percent who did report indicated school staff did nothing in response.12   

 It is vital to keep the unique challenges transgender students face at the forefront of the 

discussion of the changing landscape of transgender law, policy, and enforcement. Recent 

changes in federal policies have added a new layer of uncertainty in terms of a school district's 

legal obligations to transgender students. In providing an update on the current status of the law 

and resources for implementing best practices in this changing landscape, this paper remains 

focused on ensuring that school districts provide transgender students with a safe, welcoming 

learning environment. 

II.  FEDERAL PROTECTION FOR TRANSGENDER INDIVIDUALS 

 A.  Federal Enforcement: Office for Civil Rights and U.S. Department of Justice  

 Recent actions by the U.S. Department of Justice, Civil Rights Division, ("DOJ"), and the 

U.S. Department of Education, Office for Civil Rights, ("OCR"), have created significant 

uncertainty in all aspects of education law surrounding the rights and protections of transgender 

                                                 
10 Id. at 12-13. The 2015 National School Climate Survey provides excellent data on the 
experiences of lesbian, gay, bisexual, transgender, and queer (LGBTQ) students in a school 
setting. Although this paper focuses on the experiences of transgender youths and the policies 
surrounding transgender rights in a school setting, it is important for school districts to be aware 
of the challenges faced by all LGBTQ students. This report also provides insight into the 
comparative experiences of various subgroups of the LGBTQ community, breaking down the 
survey results by race, gender identify, gender nonconformity, school level, and more. Id. at 79-
110.  
11 Id. at 86, 12-13. 
12 Id. at 28-32. 
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students. In 2015 and 2016, OCR and DOJ issued guidance opining that transgender students are 

a protected class under Title IX with equal access rights to sex-segregated facilities based on 

gender identity.13 On February 22, 2017, OCR and DOJ formally withdrew this guidance 

through a jointly issued Dear Colleague letter.14  In explaining their decision to withdraw the 

previous statements of policy and guidance, the agencies noted, "[T]hese guidance documents 

[did] not…contain extensive legal analysis or explain how the position is consistent with the 

express language of Title IX, nor did they undergo any formal public process."15  The agencies 

elaborated that they were seeking "to further and more completely consider the legal issues 

involved."16 The February 22, 2017 letter also concluded with some insight into OCR and DOJ 

enforcement efforts going forward: 

Please note that this withdrawal of these guidance documents does not leave students 
without protection from discrimination, bullying, or harassment.  All schools must ensure 
that all students, including LGBT students, are able to learn and thrive in a safe 
environment. [OCR] will continue its duty under law to hear all claims of discrimination 
and will explore every appropriate opportunity to protect all students and to encourage 
civility in our classrooms. The Department of Education and the Department of Justice 
are committed to the application of Title IX and other federal laws to ensure such 
protection.17 
 

                                                 
13 See Office for Civil Rights and Department of Justice, Dear Colleague Letter on Transgender 
Students from Principal Deputy Assistant Attorney General for Civil Rights Vanita Gupta and 
Principal Deputy Assistant Attorney General for Civil Rights Catherine Lhamon, U.S. DEP'T 
EDUC. (May 13, 2016), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-
ix-transgender.pdf [hereinafter May 2016 Dear Colleague]; Office for Civil Rights, Letter to 
Emily Prince from Acting Deputy Assistant Secretary for Policy James A. Ferg Cadima,  U.S. 
DEP'T EDUC. (January 7, 2015) [hereinafter Letter to Emily Prince]. 
14 Office for Civil Rights and Department of Justice, Dear Colleague Letter from Acting 
Assistant Secretary for Civil Rights Sandra Battle and Acting Attorney General for Civil Rights 
T.E. Wheeler, II, U.S. DEP'T EDUC. (February 22, 2017), 
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201702-title-ix.pdf [hereinafter 
February 2017 Dear Colleague].  
15 Id.  
16 Id.  
17 Id.  



 In many ways, the February 22, 2017 Dear Colleague Letter leaves us with more 

questions than answers. How do we reconcile the withdrawal of guidance with the assurances 

that the law and OCR's enforcement procedures remain unchanged? On what legal authority do 

the continuing federal legal protections of transgender students rest?  What will OCR do to 

enforce such protections on behalf of transgender students?  What other protections do we need 

to be aware of in our respective states and school districts?  This paper seeks to offer questions, 

guidance, and resources to help navigate this shifting landscape. 

  The January 7, 2015 OCR Letter to Emily Prince and the  May 13, 2016 Dear Colleague 

Letter were issued during an especially active period at OCR.  OCR frequently was issuing 

lengthy Dear Colleague Letters describing new legal standards – without review/comment 

periods or legislative approval/action – leaving  many attorneys and administrators at school 

districts and colleges questioning foundation and implementation of OCR's counsel.  Issuance of 

the 2015 and 2016 guidance on transgender students coincided with DOJ participation in 

litigation seeking judicial rulings affirming federal legal protections and equal access rights for 

transgender students.18   

 With the new administration, both OCR and DOJ shifted the breadth and scope of their 

enforcement in transgender legal issues. In addition to the joint issuance of the February 22, 

2017 Dear Colleague letter, the DOJ also withdrew its participation in related litigation, leaving 

many cases in limbo, including G.G. v. Gloucester County School Board.19 In G.G. v. Gloucester 

                                                 
18 See Adele P. Kimmel, Title IX: An Imperfect but Vital Tool to Stop Bullying of LGBT Students, 
125 YALE L.J. 2006, 2021-24 (2016). 
19 See Jamie Stengle, U.S. Withdraws Stay Request in Transgender Bathroom Case, PBS 
NEWSHOUR (February 12, 2017, 10:19 AM) http://www.pbs.org/newshour/rundown/u-s-
transgender-bathroom-case/ (referencing Defendants-Appellants' Notice of Withdrawal of 
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County School Board, the U.S. Supreme Court was set to review the Fourth Circuit's April 2016 

decision granting Auer deference to OCR's unpublished letter of January 7, 2015.20  OCR's 

January 7, 2015 letter indicated Title IX should be applied to transgender students and "[w]hen a 

school elects to separate or treat students differently on the basis of sex…a school generally must 

treat transgender students consistent with their gender identity."21  Following OCR/DOJ's 

February 22, 2017 withdrawal of their previous guidance on transgender students, the U.S. 

Supreme Court on March 6, 2017, vacated the Fourth Circuit panel's April 2016 decision and 

remanded the case to the Fourth Circuit for "further consideration in light of the guidance 

document issued by the Department of Education and Department of Justice on February 22, 

2017."22  Therefore, whether prohibiting transgender students from accessing communal 

bathrooms violates the prohibition on sex discrimination under Title IX remains unresolved by 

the U.S. Supreme Court as does what level of deference will be granted to an unpublished federal 

agency letter. 

 Where do we stand now with regards to federal enforcement?  First, it is important to 

note that although the January 7, 2015 OCR Letter to Emily Prince and the  May 13, 2016 Dear 

Colleague Letter were withdrawn, other guidance documents discussing status and protections 

for transgender students by OCR were not.  For example, Examples of Policies and Emerging 

Practices for Supporting Transgender Students is a guidance document that remains in place and 

                                                 
Motion for Partial Stay Pending Appeal and Join Motion to Cancel Oral Argument, Texas v. 
United States, No. 16-11534 (5th Cir. Feb. 10, 2017)).  
20 National School Boards Association, Transgender Student Litigation Chart (July 26, 2017), 
http://www.nsba.org/transgender-litigation-chart [hereinafter NSBA Litigation Chart]; see also 
Gloucester County School Board v. G.G., SCOTUSBLOG (April 7, 2017), 
http://www.scotusblog.com/case-files/cases/gloucester-county-school-board-v-g-g/. 
21 Letter to Emily Prince, supra note 13.  
22 NSBA Litigation Chart, supra note 20. 
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on agency websites today.23  The document does not "constitute legal advice, create legal 

obligations, or impose new requirements," but it raises important questions we are frequently 

addressing with school districts, and it offers useful resources from around the country on ways 

school districts are handling complicated issues.24  The questions addressed in this OCR 

document are helpful for understanding continuing, complex issues schools must navigate with 

transgender students including student transitions; privacy, confidentiality, and student records; 

sex-segregated activities and facilities; terminology; and additional practices to support 

transgender students.25 In answering these complicated questions, such as how do schools handle 

requests to change the name or sex designation of a student on her records, the document 

provides brief generalized guidance and examples of relevant state and local policies addressing 

the issue.26 As these challenging, sometimes complex questions remain and continue to emerge, 

this OCR document provides helpful assistance in circulating policies and approaches being tried 

around the country.   

 What appears likely to change, at least under the current administration, is OCR's 

approach on mandating policy provisions despite questionable legal authority.27  Certainly, the 

February 22, 2017 reversal indicates a change in approach as does a June 8, 2017 internal OCR 

memorandum issued by Candice Jackson, OCR's Acting Assistant Secretary for Civil Rights.  

                                                 
23 U.S. DEP'T OF EDUCATION, EXAMPLES OF POLICIES AND EMERGING PRACTICES FOR SUPPORTING 
TRANSGENDER STUDENTS (May 2016) [hereinafter DOE TRANSGENDER EXAMPLE POLICIES AND 
PRACTICES]. 
24 Id.  
25 See id. at iii.  
26 See e.g. id. at 6 (citing to policies from the New York State Education Department, District of 
Columbia Public Schools, Kansas City procedures, Chicago guidelines, etc.).  
27 Even prior to the administration change, OCR resolved at least one case without mandating a 
districtwide policy. See Agreement to Resolve, Township High School District 211 and U.S. 
Department of Education, Office for Civil Rights, Case No. 05-14-1055 (Dec. 2, 2015). 
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Ms. Jackson's memorandum indicates OCR redesigned and issued new instructions to regional 

offices to "empower our investigative staff to clear case backlogs and resolve complaints within 

a reasonable time-frame, thus providing effective resolution and justice to complainants and 

recipients."28  The memo also indicates OCR's Washington Headquarters will reduce automatic 

review and oversight of complaints and provide more flexibility to regional offices; regional 

directors and team leaders will have greater discretion on cases to determine the scope and nature 

of evidence needed for a legally-sound investigation; three years of past data will no longer be 

required in order to allow regional directors and team leaders flexibility to determine necessary 

data for review; individual cases will no longer lead to systemic or class-wide investigations 

without allegations of system issues and/or unless the investigative team determines such an 

approach is warranted; and OCR's stated goal will be to "swiftly address compliance issues 

raised by individual complaint allegations, reach reasonable resolution agreements with defined, 

enforceable obligations placed upon recipients directly responsive to addressing the concerns 

raised in the individual complaint being resolved, and encourage voluntary settlements wherever 

possible."29   

 With these changes, schools have strengthened bases for insisting any current and/or new 

investigations are focused only on a complainant's allegations and conducted with timely review 

of information necessary to evaluate and resolve a complaint efficiently.  Schools may also insist 

any resolutions address only matters raised and investigated, and provide clear timelines and 

concrete objectives to close the case fully.  Where schools have entered resolution agreements 

                                                 
28 Memorandum from Acting Assistant Secretary for Civil Rights Candice Jackson to OCR 
Regional Directors on OCR Instructions to the Field re Scope of Complaints 2 (June 8, 2017) 
available at https://www.propublica.org/documents/item/3863019-
doc00742420170609111824.html. 
29 Id. at 1. 



addressing issues for transgender students that are now inconsistent with the February 22, 2017 

Dear Colleague Letter or inconsistent with the recent guidance of Ms. Jackson, there would 

appear to be bases for revisiting those resolution agreements to revise objectives and provisions 

consistent with OCR's shift in approach. 

 Finally, the fact that we are still without legal determination by the U.S. Supreme Court 

on whether transgender students are a protected class under Title IX and similar laws likely 

means Title IX will continue to be used flexibly to assert protected status, either for transgender 

students as a protected class or for protection of individual transgender students on the basis of 

sex.  The National School Boards Association has published a comprehensive guide to the legal 

status of protections applicable to transgender students.30 Much like the OCR guidance 

referenced above, this recent NSBA publication provides thorough review and helpful 

information on a wide range of frequently asked questions, policy options, and legal 

considerations. 

 B.  Snapshot on Litigation 

NSBA's Office of General Counsel has prepared and maintained a Transgender Student 

Litigation Chart, most recently updated on September 5, 2017, summarizing federal and state 

cases around the country addressing rights of transgender students.  The chart provides a 

thorough and helpful review of the wide range of litigation in this area.  This section provides a 

snapshot of the current legal landscape by delving into two particular cases.  

                                                 
30 NATIONAL SCHOOL BOARDS ASSOCIATION, 2016 TRANSGENDER STUDENTS IN SCHOOLS: 
FREQUENTLY ASKED QUESTIONS AND ANSWERS FOR PUBLIC SCHOOL BOARDS AND STAFF 
(Version 10.0 May 2017) [hereinafter NSBA FAQS] available at https://cdn-files.nsba.org/s3fs-
public/reports/Transgender_Guide_5417_V10.pdf?0XuqaR2sdVc8mr0E3i66IwE0x_1ltGQc.  
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Earlier this year, the Seventh Circuit Court of Appeals decided in favor of a transgender 

student who challenged his high school’s decision to limit his access to boys’ communal 

bathrooms.31   

Ash Whitaker, a high school senior, brought the lawsuit to seek immediate court 

intervention to allow him to use communal bathrooms consistent with his male gender identity 

during his final year in high school. Whitaker was identified as female at birth, but transitioned 

to identifying as male in eighth grade. During his junior year, Whitaker used male bathrooms for 

approximately six months without incident until a teacher reported his use to the school’s 

administration. At that time, Whitaker was directed to use either the gender-neutral bathroom or 

the girls’ bathroom.32  

Whitaker brought a lawsuit against the school district, arguing that the district’s refusal to 

allow him to use the boys’ bathrooms violated Title IX’s prohibition against sex discrimination 

and the Equal Protection clause of the U.S. Constitution. Whitaker asked for preliminary 

injunctive relief, seeking an immediate court order granting him access to the boys’ bathrooms 

while the lawsuit progressed.33  

The school district argued that the prohibition on sex discrimination does not include 

transgender discrimination and that the court should not interfere in the school’s reliance on the 

student’s birth certificate to determine bathroom access.34 The school district also argued that it 

is necessary to use a student’s birth certificate to determine bathroom access to protect the 

privacy of all students.35 

                                                 
31 Whitaker v. Kenosha Unified School District, 858 F.3d 1034 (7th Cir. 2017). 
32 Id. at 1040. 
33 Id. at 1042. 
34 Id. at 1053. 
35 Id. at 1054. 



Along with arguing that the school district’s actions were sex discrimination, Whitaker 

argued that the school should have considered other factors in determining whether he qualified 

as a boy for purposes of bathroom access, such as letters submitted by his pediatrician and his 

reported gender identity.36 Whitaker asserted that the denial of access to the boys’ bathroom was 

causing him harm due to a medical condition called vasovagal syncope that rendered him 

susceptible to fainting or seizures if he became dehydrated. He asserted that because the school 

district would not allow him to use the boys’ bathroom, he limited his beverage intake in order to 

avoid using the restroom, thereby becoming dehydrated.37 Whitaker also alleged that he was 

stigmatized as a result of not being able to use the boys’ restroom and was the victim of 

educational and emotional harm, including suicidal ideations.38   

Whitaker prevailed before the federal district court in obtaining an injunction that 

allowed him to use the communal boys’ bathroom during his senior year. The school district 

appealed the preliminary decision to the Seventh Circuit. The Seventh Circuit upheld the 

preliminary injunction, determining Whitaker was likely to win on the merits of his claim, and 

there would be irreparable harm to him if he was not allowed to use the boys’ restroom.39  

The Seventh Circuit found that “a policy that requires an individual to use a bathroom 

that does not conform with his or her gender identity. . . violates Title IX.”40 It also found that 

the gender-neutral alternative bathroom provided by the Kenosha School District did not 

eliminate the potential violation, because the available gender-neutral bathroom was too remote 

                                                 
36 Id. at 1041. 
37 Id. at 1039. 
38 Id. at 1042. 
39 Id. at 1045. 
40 Id. at 1049. 
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from Whitaker’s classrooms, and because he was the only student given access so he was 

stigmatized and treated differently than other students.41 The court also found that Whitaker was 

likely to succeed on his claim that the district’s policy violated the Equal Protection clause in that 

it treated Whitaker differently than other students.42  

The court found the harm to Whitaker in denying him bathroom access was greater than 

the harm to the school district in granting access. In reaching this decision, the Seventh Circuit 

acknowledged the school district’s concern for student privacy explaining that “[w]hile this court 

certainly recognizes that the School District has a legitimate interest in ensuring bathroom 

privacy rights are protected, this interest must be weighed against the facts of the case and not 

just examined in the abstract, to determine whether this justification is genuine.”43 On the facts 

before them in this case, the Seventh Circuit found the school district’s privacy argument was 

based “upon sheer conjecture and abstraction”  because Whitaker had used the communal boys’ 

bathroom with no complaint by another student for a significant period of time.44  

On  August 25, 2017, the Kenosha Unified School District filed a petition for certiorari 

with the U.S. Supreme Court asking it to review the Seventh Circuit’s decision. The petition 

asserts that review should be granted because the Seventh Circuit’s holding in Kenosha expands 

the sex-stereotyping theory “well beyond” the Court’s holding in Price Waterhouse v. Hopkins 

and that the Court’s holding creates a “per se rule that Title IX requires school districts to permit 

students to use any bathroom that corresponds with their gender identity.” It also contends that in 

expanding the scope of Price Waterhouse, the Circuit Court fails to recognize the difference 

                                                 
41 Id. at 1054. 
42 Id. 
43 Id. at 1052 
44 Id.  
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between Title IX and Title VII and that the ruling conflicts with the Tenth Circuit’s view of sex-

stereotyping as outlined in Price Waterhouse. 45 

 Since the Fourth Circuit Court of Appeals, in G.G. v. Gloucester County School Board, 

has remanded the case to the district court for the limited purpose of resolving whether the case 

is moot—since  G.G has graduated from high school—the Whitaker decision is the only final 

federal appellate court decision to address transgender bathroom access. Since the school district 

has requested certiorari in the case, the future of the Whitaker Court’s ruling is unclear.46  

School districts that have provided facility access to transgender students have also 

confronted challenges. In Student and Parents for Privacy v. United States Department of 

Education, et al., No. 16 C 4945, 2016 WL 3269001 (N.D. Ill. June 15, 2016), a parent group 

challenged an Illinois school district’s practice of allowing transgender students bathroom access 

and its agreement with the U.S. Department of Education allowing locker room access to a 

transgender student upon the student’s representation that a private changing station would be 

used for changing clothes.47 

In a recommendation on the parent group’s request for a preliminary injunction, 

Magistrate Judge Gilbert found the law concerning the interpretation of the word “sex” may be 

in flux and opined “the better reasoned recent decisions hold that the term ‘sex’ in Title IX can 

be interpreted to encompass gender identity.”48  Magistrate Gilbert found that high school 

                                                 
45 Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct.1775, 104 L.Ed.2nd 268 ( 1989); 
Kenosha Unified Sch. Dist. Bd. Of Educ. V. Whitaker, No. 17-301 (U.S. pet. filed Aug. 28, 
2017).  
46 Grimm v. Gloucester Cty. Sch. Bd., No. 15-20156, 2017 WL 3699241 ( 4th Cir. Aug. 2017). 
47 Student and Parents for Privacy v. United States Department of Education, et al., No. 16-CV-
4945, 2016 WL 6134121 (N.D. Ill. Oct. 18, 2016). 
48 Id. at 18. 
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students do not have a constitutional right to not share restrooms or locker rooms with 

transgender students.49 Importantly, the court explained that: 

[S]ex assigned at birth is not the only data point relevant to the question of whether the 
Constitution precludes a school from choosing to allow transgender students to use 
restrooms or locker rooms consistent with their gender identity. . . a transgender person’s 
gender identity is an important factor to be considered in determining whether his or her 
needs, as well as those of cisgender people, can be accommodated in the course of 
allocating or regulating the use of restrooms and locker rooms.50 
 

Also important to the decision was that District 211 did not compel any student to use a restroom 

or locker room with a transgender student.51 District 211 offered all students privacy options and 

notified all parents that students may request use of alternative facilities.52 The court found that 

any risk of unwanted exposure was substantially reduced by these privacy protections.53 This 

case is still in the preliminary stages and remains under review. 

 Again, the two cases above provide just a window into a wide range of ongoing litigation 

in this area, and NSBA's Transgender Student Litigation Chart is an excellent resource for 

reviewing and staying up-to-date on many cases. 

 C. ADA/Section 504/IDEA 

 We are also seeing increased attention to transgender students under the Americans with 

Disabilities Act (ADA), Section 504 of the Rehabilitation Act of 1973 (Section 504), and the 

Individuals with Disabilities Education Act (IDEA), related to consideration of disability and 

evaluation of individual need.  Gender dysphoria is a recognized psychological condition where 

                                                 
49 Id. at 23. 
50 Id. at 33-34. 
51 Id. 
52 Id. 
53 Id. 
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a child's biological gender and the gender with which a child identifies do not match.54 This 

condition may relate to a child's mental health needs and other needs important to accessing a 

public educational program.   

 The ADA carves out exceptions as to what constitutes a disability including: 

transvestism, transsexualism, pedophilia, exhibitionism, gender identity disorders not resulting 

from physical impairments, or other sexual behavior disorders. Accordingly, identity conditions 

have been construed as 1) non-disabling conditions that concern sexual orientation or identity 

and/or 2) disabling conditions that are associated with harmful or illegal conduct.55 In Blatt v. 

Cabela's Retail, Inc., the court reasoned that the term “gender identity” could reasonably be 

interpreted as substantially limiting major life activities so as to fall under the scope of the 

ADA.56 Thus, the court was the first to allow a claim regarding alleged discriminatory treatment 

on the basis of gender dysphoria under the ADA.57 Judge Leeson’s expansive interpretation of 

the ADA is expected to result in an increase in transgender-related ADA claims filed.  

 Until there is guidance from a higher court, lower courts will likely reference Blatt v. 

Cabela’s Retail as a viable interpretation of the ADA. In Blatt v. Cabela's Retail, plaintiff Kate 

Lynn Blatt alleged she was terminated based on sex and disability under Title VII of the Civil 

Rights Act, and the ADA.58 Disability under the ADA is defined as a physical or mental 

impairment that substantially limits one or more major life activities. Historically, gender 

                                                 
54 See Ranna Parekh, What is Gender Dysphoria, AMERICAN PSYCHIATRIC ASSOCIATION (Feb. 
2016) https://www.psychiatry.org/patients-families/gender-dysphoria/what-is-gender-dysphoria. 
55 42 U.S.C. § 12211(b) (2012). 
56 Blatt v. Cabela's Retail, Inc., No. 5:14-cv-04822, 2017 WL 2178123, at *4 (E.D. Pa. May 18, 
2017). 
57 Id. 
58 Blatt v. Cabela's Retail Inc., No. 5:14-cv-04822 (E.D. Pa. 2017) (order denying defendant's 
partial motion to dismiss).  
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identity disorders have not fallen within this definition of disability. In Blatt, the court  reasoned 

that, per precedent, remedial statutes should be construed broadly to extend coverage, and 

exceptions should be construed narrowly.59 Ms. Blatt continually reported discriminatory 

comments based on her disability (i.e. female nametag, uniform, permission to use the female 

restroom), was given an erroneous name tag, and was told to use the restroom at a facility across 

the street, plausibly amounting to a pattern of antagonism based on her gender dysphoria.60 The 

court denied Cabela’s motion to dismiss for failure to state a claim, and permitted the case to 

proceed to discovery.61  This broad interpretation of the ADA avoids the question of whether the 

ADA constitutionally excludes individuals with gender dysphoria.  

 Section 504 is a federal law designed to protect the rights of individuals with disabilities 

from discrimination in programs and activities that receive federal financial assistance from the 

U.S. Department of Education.  The determination of whether a student has a physical or mental 

impairment that substantially limits a major life must be made on an individual basis.  Major life 

activities includes learning. 62 Gender identity is not a disability in-and-of itself, however, when 

conducting an analysis under Section 504, the focus is on the steps necessary to prevent 

discrimination and allow access to education.  In other words, if the disability for which one is 

seeking accommodations centers on mental health sequelae associated with one’s gender identity 

and that impacts one’s education, it may be appropriate to develop a 504 plan. 

                                                 
59 Id. at 4. 
60 Id. at 5.  
61 Id. at 6. 
62 34 C.F.R. § 104.3(j)(2)(i) (2011); 34 C.F.R. § 104.3(j)(2)(ii) (2011). 
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 Requests for transgender students to be found eligible for special education under the 

IDEA, primarily under the category of emotional disturbance, are another emerging legal trend.63 

Such requests are often made with requests for funding for day treatment, wilderness programs, 

and residential placements.   

 Being transgender is not a disorder, although gender dysphoria is a recognized 

psychological diagnosis.64  Gender dysphoria is defined as discomfort with the incongruity 

between one's gender assigned at birth and the gender one perceives oneself to be; or the 

incongruity between one's desired gender expression and the gender the person is allowed to 

express by society.65  Not all transgender people have gender dysphoria and when gender 

dysphoria is present, it can vary from mild to severe.66  It is the range of gender dysphoria and its 

impact on a student's ability to access education that will determine whether a student qualifies 

for special education. While it is certainly possible for a student with a transgender identity to 

qualify for special education, it is incumbent that school psychologists and other practitioners 

review a student's mental health status or other presenting disabilities within the context of 

developmental history.  For example, the rejection and violence that transgender people 

                                                 
63 Under the 2006 IDEA Part B regulations, 34 CFR section 300.8(c)(4)(i), "emotional 
disturbance" means a condition exhibiting one or more of the following characteristics "over a 
long period of time and to a marked degree that adversely affects a child's educational 
performance": A)  An inability to learn that cannot be explained by intellectual, sensory, or 
health factors; B)  An inability to build or maintain satisfactory interpersonal relationships with 
peers and teachers; C) Inappropriate types of behavior or feelings under normal circumstances; 
D) A general pervasive mood of unhappiness or depression; or E) A tendency to develop 
physical symptoms or fears associated with personal or school problems. 
64 AM. PSYCHIATRIC ASS'N , DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, 
Gender Dysphoria 302.85 (5th ed.) [hereinafter DSM-V]. 
65 Id.  
66 Id. 
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experience appear to be primary sources of mental distress, as opposed to the distress of being 

transgender.67 

 Two cases currently proceeding to due process hearings in California's Office of 

Administrative Hearings  involve students transitioning from female to male.  Both students are 

placed in separate out-of-state residential treatment facilities.  Both treatment centers are single-

sex facilities, serving only female students.  One facility is now marketing itself as specializing 

in the treatment of transgender youth.  At both facilities, monthly fees exceed $10,000.   

 In both cases, the students are high-achieving academically and aspire to attend medical 

school.  Prior to placement, they maintained A's and B's in challenging school programs but 

were, by parental report, exhibiting episodes of depression and anxiety.  Both students 

experienced brief hospitalizations for suicidal ideation, although medical records were available 

for only one student.  One student exhibited extreme rages in the home.  Neither student 

exhibited behavior issues at school nor did they exhibit signs of severe depression or 

anxiety.  Both students had histories of good school attendance, and no declines in academic 

performance were noted.   

 Comprehensive psycho-educational assessments were conducted at the residential 

treatment facilities.  As these were the 5th and 6th requests for assessment of a transgender student 

in the same district during the same school year, the district sought a school psychologist who 

was knowledgeable in evaluating students who identify as transgender. The psychologist, who is 

transgender, gathered available developmental information, conducted interviews with the 

students and treating staff and parents, and reviewed extensive standardized testing.  In both 

                                                 
67 Katie Steinmetz, Being Transgender is Not a Mental Disorder: Study, TIME MAGAZINE (Jul. 
26, 2016), available at http://time.com/4424589/being-transgender-is-not-a-mental-disorder-
study/. 



cases, the psychologist recommended that the students not qualify for special education, 

commenting that while the students evidenced depression and anxiety, the conditions, at the time 

of the assessment, were not to a marked degree and may be related to gender dysphoria, 

symptoms of which can be treated through medical intervention.  Again, of prime importance in 

the analysis of these two cases is that the students were making adequate educational progress. 

The psychologist expressed great concern that the students were placed in all-female facilities 

where, fundamentally, the students' gender identity is not accepted.  The evaluator commented  

that while the residential treatment centers may be well-meaning, it was not clear the treating 

therapists were competent to assist adequately in the development of the students' gender identity 

or enable the students to explore options for gender expression.  Research has shown that 

addressing gender dysphoria is crucial in ameliorating depression, suicidality and anxiety.68  

 A diligent search did not unearth any administrative decisions that address the impact of a 

student's gender identity in determining eligibility for special education.  Monitoring the 

emergence of such decisions, however, will provide insight and guidance on the importance of 

school districts' not only adopting comprehensive discrimination and harassment policies, but 

also educating staff on the needs of transgender students and the unique challenges they face. 

III.  STATE AND LOCAL PROTECTIONS FOR TRANSGENDER INDIVIDUALS 

 The February 22, 2017 Dear Colleague letter did not substantially impact laws addressing 

transgender students in many states, approximately 16 at last count, where states have adopted 

                                                 
68 See e.g. ASAF ORR & JOEL BAUM, GENDER SPECTRUM ET AL., SCHOOLS IN TRANSITION: A 
GUIDE FOR SUPPORTING TRANSGENDER STUDENTS IN K-12 SCHOOLS 8-9 (Beth Sherouse ed. 
2015), available at https://www.genderspectrum.org/staging/wp-
content/uploads/2015/08/Schools-in-Transition-2015.pdf; Ilana Sherer, Social Transition: 
Supporting Our Youngest Transgender Children, 137 PEDIATRICS 1 (2016).  
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laws protecting transgender students and affording rights of equal access to them.69  Such is the 

law in California where Assembly Bill 1266 was adopted in 2013 and provides in California 

Education Code section 221.5(f) that a pupil must be permitted to participate in sex-segregated 

school programs and activities, including athletic teams and competitions, and use facilities 

consistent with his or her gender identity, regardless of the gender listed on the pupil's records.70   

 Even where there is a state law protecting individuals on the basis of gender identity, the 

application in public schools is not always clear. For example, in Illinois, advocates for 

transgender students have filed complaints against school districts challenging facility access 

restrictions under the Illinois Human Rights Act (“IHRA”). The IHRA explicitly protects 

individuals from discrimination based on “gender identity,” but contains an exception with 

respect to the use of restrooms and locker rooms, which the IHRA describes as “distinctly private 

in nature.”71 The only court to consider application of the IHRA to the issue of restroom use in a 

public school denied a student’s request for an injunction finding that there is “significant doubt” 

as to a transgender student’s asserted right to use a communal bathroom consistent with gender 

identity.72 The Illinois Department of Human Rights has taken a contrary position that a 

transgender student may state an IHRA violation for denial of communal bathroom access.73 A 

case has not yet proceeded through administrative process or received final court review, so 

uncertainty persists on the applicability of the IHRA.  As at the federal level, state law remains in 

flux for many public schools and does not always provide the clarity or direction that is needed. 

                                                 
69 NSBA FAQS, supra note 30. 
70 Cal. Ed. Code § 221.5 (2017). 
71 775 ILCS § 5/5-103(B) (2017). 
72 Doe v. School District, Case. No. 2015 CH 12997 (Aug. 25, 2015). This decision was by a 
Cook County Circuit Court judge and does not have significant precedential value.  
73 Doe v. School District, IDHR Charge No. 2015 CP 3418 (2016).  
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 Similarly in Missouri, a student filed claims against a school district and school board for 

deprivation of access to restrooms and locker rooms in alignment with the student’s gender 

identity.74 The Missouri Court of Appeals affirmed dismissal of the claims under the Missouri 

Human Rights Act (MHRA) for failure to state a claim.75 The court reasoned that as a boy 

transitioning from one sex to another, he is not a member of one sex being deprived of a public 

accommodation given to the other sex.76 Accordingly, Plaintiff’s claim did not fall within the 

MHRA’s protection against discrimination on the grounds of sex.77 

 Local governance plays a vital role in politics, especially with regard to school policies 

and procedures.  School  attorneys are wise to look first at school boards' own policies and 

regulations when advising district boards and administrators on these issues.78  Many school 

boards may have adopted policies and administrative regulations to be consistent with the 

previous federal guidance and/or a community's perspective on protecting transgender students.79  

When these school board policies and regulations are in place, they are local administrative laws, 

                                                 
74  R.M.A. v. Blue Springs Sch. Dist., No. WD80005 (Mo. Ct. App. Jul. 18, 2017).  
75 Id. at 15. 
76 Id. 
77 Id.  
78 NSBA FAQS, supra note 30. 
79 In California, for example, the California School Board Association has promulgated model 
board policies and administrative regulations regarding transgender students that can, and have, 
been adopted by local school districts around the state. See CALIFORNIA SCHOOL BOARDS 
ASSOCIATION, FINAL GUIDANCE: AB 1266, TRANSGENDER AND GENDER NONCONFORMING 
STUDENTS, PRIVACY, PROGRAMS, ACTIVITIES & FACILITIES (March 2014), available at 
https://www.csba.org/Advocacy/~/media/CSBA/Files/Advocacy/ELA/2014_03_AB1266_Final
Guidance.ashx; California School Board Association, Sample Board Policy 5145.3 (2014), 
available at 
http://d3n8a8pro7vhmx.cloudfront.net/supportallstudents/pages/26/attachments/original/1393265
745/model1.pdf; California School Board Association, Sample Administrative Regulation 
5145.3 (2014) available at 
http://d3n8a8pro7vhmx.cloudfront.net/supportallstudents/pages/26/attachments/original/1393265
760/model2.pdf?1393265760. 
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affording individual students protections that would not normally be preempted by less 

protective state or federal laws.  When such local policies conflict with protections of individual 

students in state or federal laws, however, federal or state law typically preempts the local 

policies. 

IV. CONCLUSION 

 Transgender students are at-risk students who have a right to be protected every day in 

our school environments.  Many state constitutions around the country, as well as federal and 

state court decisions, describe or indicate schools' "in loco parentis" obligations and requirements 

to keep schools safe for all students at all times.  California's Constitution, for example, provides 

a right to safe schools:  "All students and staff of public primary, elementary, junior high, and 

senior high schools, and community colleges, colleges, and universities have the inalienable right 

to attend campuses which are safe, secure and peaceful."80 It is critical for us to continue 

working to develop growing awareness of transgender students' needs and protecting transgender 

students and all students in our school climates.   

 We are completing this paper in trying times, with the aftermath of the profound tragedy 

in Charlottesville on August 12, 2017 fresh on our minds and in our hearts. In this context, we 

might consider LeBron James' statement at his annual family reunion charitable event that 

included this powerful reminder:  "[T]he only way for us to be able to get better as a society and 

us to get better as people is love."81  We note this statement and current events not to introduce 

politics unnecessarily into this discussion, but to acknowledge we cannot escape or avoid its 

                                                 
80 CA. CONST. art. 1, § 28(f)(1). 
81 Dave McMenamin, Lebron James: Only way for us to get better as people is love, ESPN  
(August 16, 2017).  http://abcnews.go.com/Sports/lebron-james-us-people-
love/story?id=49242445. 



impacts either.  Certainly, we have many different political views, situations, and approaches 

throughout our school districts.  Regardless, the culture of our public schools remains one where 

everybody belongs, where everyone has a right to be safe and to access the educational 

programs.  So, while it is certainly important to note the retracted guidance and scaling back at 

OCR/DOJ – which includes welcome aspects for those who felt too much was happening too 

quickly without due process and consideration of consequences – it is more vital than ever to 

remember the core duty to protect and foster welcoming environments for all students.   
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