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I.  TRENDS - Mandatory/Permissive Subjects of Bargaining 

• California 
o Fair Share.  Under California law, once a union becomes the exclusive bargaining 

representative within a district, it may establish an “agency-shop” arrangement with 
that district, whereby all employees “shall, as a condition of continued employment, be 
required either to join the recognized employee organization or pay the fair share 
service fee.” This “agency fee” is usually the same amount as the union dues.  California 
law limits the use of agency fees to activities “germane” to collective bargaining. Each 
year, unions must estimate the portion of expenses that do not fall into this category for 
the coming year, based on the non-chargeable portion of a recent year’s fee.   

Plaintiffs acknowledged that they are “presently foreclosed by” Abood v. Detroit Board 
of Education, 431 U.S. 209, 97 S. Ct. 1782, 52 L.Ed.2d 261 (1977), and Mitchell v. Los 
Angeles Unified School District, 963 F.2d 258 (9th Cir. 1992); but are seeking to have the 
Supreme Court review that precedent. In Abood, the Supreme Court upheld the 
constitutional validity of compelling employees to support a particular collective 
bargaining representative and rejected the notion that the only funds from non-union 
members that a union constitutionally could use for political or ideological causes were 
those funds that the non-union members affirmatively consented to pay. The Mitchell 
court, following Abood, held that the First Amendment did not require an “opt in” 
procedure for non-union members to pay fees equal to the full amount of union dues 
under an agency shop arrangement.  

Friedrichs v. California Teachers Association, 2013 WL 9825479 (C.D. Cal 2013), affirmed 
2014 WL 10076847 (9th Cir. 2014). 

• Illinois 
o Subcontracting Transportation Services.  The subject of subcontracting is a mandatory 

subject of bargaining. The ALJ found the removal or transfer of bargaining unit work 
affects the wages, hours, and working conditions of the unit; the District’s decision to 
subcontract transportation services is a matter of inherent managerial authority; the 
issue is amenable to bargaining, and AFSCME membership would have benefited from 
the bargaining; and the benefits of bargaining on the decision making process outweigh 
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any burden imposed on the District’s authority.  Community Unit School Dist. No. 5 v. 
Illinois Educational Labor Relations Bd., 12 N.E.3d 120, 382 Ill. Dec. 120 (4th Dist. 2014). 

• Iowa 
o Severance Pay.  District’s proposal to eliminate severance pay provisions from several 

collective bargaining agreements is a mandatory subject of bargaining.  Fort Dodge 
Community School Dist. v. Iowa Public Employment Relations Bd., 855 N.W.2d 733 (Iowa 
App. Ct. 2014). 

o Layoff and Bumping.  Reducing staff in response to outsourcing is a permissive rather 
than mandatory subject of bargaining. Bumping procedures are a mandatory subject of 
bargaining so long as the State is permitted to reduce employment by bumping 
employees after transfers resulting from outsourcing.   AFSCME Iowa Council 61 v. Iowa 
Public Employment Relations Bd., 846 N.W.2d 873 (Iowa 2014). 

• Kentucky 
o Fair Share.  Public school employer may negotiate with a representative of a group of its 

employees for conditions of employment that govern all the members of the bargaining 
unit—regardless of individual union membership; and may require employees within 
the unit to pay a “fair share” fee to the union. Beckhart v. Jefferson County Board of 
Education, --- S.W.3d ----, 2015 WL 3525107 (KY 2015). 

• Maine 
o Appropriate Student Supervision.  Appropriate student supervision before the 

beginning of the student instructional day is necessarily a matter of significant 
importance to school boards during times when students are present at school. Student 
supervisory duties affect parent-teacher and student-teacher relations and may assist in 
improving transitions between periods and promoting student safety. The fact that the 
ten-minute requirement may touch upon teacher working conditions in some respects 
does not render it automatically subject to mandatory bargaining. Regional School Unit 
No. 5 v. Coastal Educ. Ass’n, 2015 WL 4572653 (Me. 2015). 

• Massachusetts 
o Retiree Health Insurance Premiums.   The authority conferred by statute on a school 

committee to decide whether and how much to contribute to the monthly health 
insurance premiums of retired employees (within defined statutory percentages) would 
be wholly undermined by an obligation to collectively bargain the matter.  As a result, 
the employer is free to reduce or eliminate its retiree premium contributions without 
bargaining with either the current union or retirees.  City of Somerville v. 
Commonwealth Employment Relations Bd., 470 Mass. 56, 324 N.E.3d 552 (2015). 

• Nevada 
o Layoff.  The question of whether the City lacked the funds necessary to retain 

firefighters and was, therefore, compelled to layoff firefighters is a managerial 
prerogative, which is not subject to collective bargaining.  City of Reno v. IAFF, Local 731, 
340 P.3d 589 (Nev. 2014). 

• New Hampshire 
o Step Increases During Status Quo.  A public employer retains the discretion, but not the 

obligation, to grant step increases during the status quo period.  Appeal of Professional 
Fire Fighters of Hudson, IAFF Local 3154, 167 N.H. 46, 104 A.3d 1063 (N.H. 2014). 
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• New Jersey 
o Temporary Layoffs.  A layoff—including an authorized temporary layoff, or demotion in 

position from full- to part-time status also pursuant to an approved layoff plan—
remains a management policy determination of considerable heft so long as economic 
or other recognized rationales support its use, and is not a mandatory subject of 
bargaining.  Borough of Keyport v. International Union of Operating Engineers, --- A.3d --
--, 2015 WL 4207440 (N.J. 2015). 

o Non-bargaining Unit Absentee Coverage.  The decision to assign bargaining unit 
members to perform boiler checks when non-bargaining unit members ordinarily 
perform the function was a matter of managerial prerogative and not subject to 
negotiation, where the bargaining unit members are qualified to perform the boiler 
checks, and the reorganization of the staffing assignments increased departmental 
efficiency. The record showed that the bargaining unit members could perform the 
functions during their regular assignments, at straight pay, whereas the University 
would be required to pay non-bargaining unit members overtime if they were assigned 
to fill in for workers on leave. Having the bargaining unit members perform the boiler 
checks under these circumstances was a non-negotiable governmental policy choice 
because it furthers the efficient allocation of resources.  Rutgers, State University of 
New Jersey v. Union of Rutgers Administrators-American Federation of Teachers, Local 
1766, AFL-CIO, 2015 WL 2416962 (2015) (not reported in A.3d). 

• North Dakota 
o Multi-Year Agreements.  A school district may unilaterally issue a last-offer contract, 

but the last-offer contract is limited to contractual provisions for only the one school 
year under negotiation and may not contain provisions applicable to a future school 
year, so as to preserve a representative organization’s ability to negotiate in future 
years.  Dickinson Educ. Ass’n v. Dickinson Public School Dist., 2014 ND 157, 849 N.W.2d 
615 (N.D. 2014). 

• Pennsylvania 
o Contracting Out Workforce Development Services.  County was not required to bargain 

collectively with a union representing county employees before a local workforce 
investment board could seek competitive bids for the provision of workforce 
development services previously provided by the county employees, where the decision 
to contract out was made by the local Workforce Development Board independent of 
the County.  American Federation of State, County and Mun. Employees, Dist. Council 
87 v. Pennsylvania Labor Relations Bd., 111 A.3d 1140 (Penn. 2015). 

• Rhode Island 
o Reorganization.  Town’s unilateral implementation of a three-platoon fire department 

structure and the effects of that reorganization, including the change to a twenty-four 
hours on, forty-eight hours off schedule, is a managerial prerogative which is not a 
mandatory subject of bargaining.  Union had right to bargain over 
impacts/effects.  Town of North Kingstown v. International Ass’n of Firefighters, Local 
1651 AFL-CIO, 107 A.3d 304 (R.I. 2015). 
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• Wisconsin 
o Fair Share/Limitations on Scope of Bargaining.  Wisconsin Act prohibiting public 

employees from collectively bargaining on issues other than base wages, prohibiting 
municipal employers from deducting labor organization dues from paychecks of general 
employees, imposing annual recertification requirements, and prohibiting fair share 
agreements requiring non-represented general employees to make contributions to 
labor organizations service challenges by the union on basis of Freedom of Association, 
Freedom of Speech, Equal Protection, Impairment of Contract, and state law 
grounds.  Madison Teachers, Inc. v. Walker, 358 Wis.2d 1, 851 N.W.2d 337 (Wis. 2014). 
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II. TACTICS - Arbitrability/Award 

• Connecticut 
o Reducing Discipline Imposed for Failure to Timely Report Abuse.  An arbitration award 

reducing the termination of an employee of a skilled nursing facility to a one-month 
unpaid suspension, as a consequence for a two-day delay by that employee in reporting 
her suspicion that her supervisor might have abused a resident, did not violate a clearly 
discernible public policy against the delayed reporting of suspected abuse of nursing 
home residents.  Burr Road Operating Co. II, LLC v. New England Health Care Employees 
Union, Dist. 1199, 316 Conn. 618, 114 A.3d 144 (Conn. 2015). 

• Hawaii 
o Remedial Promotion with Back Pay.  Remedial promotion with back pay was proper 

because the arbitrator’s authority to grant promotions and back pay “could have rested 
on an interpretation and application of the agreement.”  In re Grievance Arbitration 
Between State Organization of Police Officers, --- P.3d ----, 2015 WL 3946787 (2015). 

• Illinois 
o Reinstatement Because of Delays in Investigation.  An arbitrator was without authority 

to reinstate a police officer because of delays in the employer’s investigation where the 
officer violated a well-defined and dominant public policy, namely, the public policy 
against police officers unnecessarily using force against prisoners and being dishonest 
about that use of force during a subsequent investigation.  City of Des Plaines v. 
Metropolitan Alliance of Police Chapter No. 240, 30 N.E.3d 598 (1st Dist. 2015). 

o Rehire of Non-Renewed Probationary Contract Teachers.  School board is not required 
to arbitrate grievances filed in response to its policy of designating probationary 
teachers as ineligible for rehire after being non-renewed twice or given an 
unsatisfactory performance rating.  Board of Educ. of City of Chicago v. Illinois 
Educational Labor Relations Bd., 14 N.E.3d 1092, 383 Ill. Dec. 481 (1st Dist. 2014). 

• Massachusetts 
o Teacher Termination.  1993 Education Reform Act establishes exclusive method by 

which teacher termination may be reviewed, so termination decision not arbitrable 
under the CBA.  Groton-Dunstable Regional School Committee v. Groton-Dunstable 
Educators, 87 Mass. App. Ct. 621, 33 N.E.3d 1253 (2015). 

o Medical Insurance Co-Payments.  Arbitrator had authority to determine that Town may 
not unilaterally increase co-payment amounts for medical services, and order 
restitution.  Town of Athol v. Professional Firefighters of Athol, Local 1751, I.A.F.F., 470 
Mass. 1001, 18 N.E.3d 322 (Mass. 2014). 

o Teacher Reinstatement.  Where the teacher conduct at issue is performance-based, the 
arbitrator should consider the school district’s decision primarily in light of the need to 
raise performance standards. However, when the conduct at issue has jeopardized the 
safety or self-esteem of students in the classroom setting, the arbitrator must consider 
the best interests of the pupils primarily in light of the pupils’ interest in a safe learning 
environment. A teacher’s past academic performance may not be used to justify 
reinstatement of a teacher found to have engaged in conduct that created a hostile 
learning environment for certain students.  School Committee of Lexington v. Zagaeski, 
469 Mass. 104, 12 N.E.3d 384 (Mass. 2014). 
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• New York 
o Subcontracting Instructional Services.  School district must arbitrate a grievance 

alleging that petitioner had violated the terms of the CBA by failing to post the position 
to respondent’s members, filling the position with an individual who was not a member 
of the union. In re Arbitration between Bd. of Educ. of Catskill Cent. School Dist., --- 
N.Y.S.3d ----, 130 A.D.3d 1287 (2015). 

o Length of Probationary Period. Union can arbitrate a grievance contending that the 
County had violated the CBA by imposing upon its members a probationary period in 
excess of the 26 weeks embodied therein.   In re County of Greene, 129 A.D.3d 118, 110 
N.Y.S.3d 692 (2015). 

o Past Practice.  Grievance asserting violation of past practice is not arbitrable where 
there is no claim that the alleged past practice would have been relevant to any 
contractual issue, such as the interpretation of an ambiguous provision.  Detectives’ 
Endowment Ass’n, Inc. of Police Dept. of City of New York v. City of New York, 125 
A.D.3d 475 (N.Y.A.D. 1 2015). 

• Ohio 
o Teacher Termination.  Collective bargaining agreement procedures for teacher 

termination may supersede the statutory procedures for teacher termination set forth 
in R.C. 3319.16.  Flower v. Brunswick City School Dist. Bd. of Edn., 2015 -Ohio- 2620, 34 
N.E.3d 973 (Ohio App. 9 Dist. 2015). 

o Non-Renewal of Teacher Under an Extended Limited Contract.  Union permitted to 
arbitrate a grievance claiming that the Board violated the terms of the Agreement by 
failing to provide the teacher with clear notice of areas where improvement was needed 
or giving her written direction and the means for improvement strategies in correcting 
any alleged ‘deficiencies' prior to non-renewal. W. Branch Local School Dist. Bd. of Edn. 
v. W. Branch Edn. Assn., 2015 -Ohio- 2753, --- N.E.3d ----, 2015 WL 4138885 (Ohio App. 7 
Dist. 2015). 

o “Me-too” in MOU.  The union was permitted to arbitrate a grievance over the alleged 
failure of the city to comply with the “me too” provisions of a Letter of Understanding 
attached to and allegedly included as a part of the CBA.  The letter of understanding was 
to be treated as a part of the CBA, and the matter was properly treated as an issue of 
contract interpretation for the arbitrator, as opposed to an unfair labor practice.  Toledo 
Police Command Officers’ Assn. v. Toledo, 20 N.E.3d 308, 2014 -Ohio- 4119 (Ohio App. 6 
Dist. 2014). 

o Reinstatement of Laid Off Teachers.  An arbitrator’s remedy of reinstatement and back 
pay for a school district’s failure to provide a list of specific positions to be reduced put 
the parties in the position they would have been in had Appellant BOE not violated 
certain Article 16 CBA provisions; and was, therefore, enforceable.  Massillon City School 
Dist. Bd. of Edn. v. Massillon Edn. Assn., 2014 -Ohio- 3197, 17 N.E.3d 56 (Ohio App. 5 
Dist. 2014). 

• Pennsylvania 
o Extra Duty Coaching Assignments.  A fifth grade elementary school teacher, who also 

served as head coach for a varsity boys’ basketball team, had the right to arbitrate a 
grievance challenging his removal from the coaching position without just 
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cause.  Chambersburg Area School Dist. v. Chambersburg Educ. Ass'n (Professional), --- 
A.3d ----, 2015 WL 4095450 (Pa. Cmwlth. 2015). 

o Reinstatement of Teacher with Third DUI.  Arbitrator’s award reinstating teacher with 
third DUI conviction was not void as against public policy.  Although recognizing a well-
defined policy against drinking and driving under the influence, the court determined it 
was bound by the arbitrator’s findings that Grievant was a recovered alcoholic. He no 
longer drank and drove. The Arbitrator found that in the months preceding the Award, 
Grievant had successfully attended a rehabilitation center and clearly learned from his 
mistakes.  Blairsville-Saltsburg School Dist. v. Blairsville-Saltsburg Educ. Ass’n, 102 A.3d 
1049 (Pa. Cmwlth. 2014). 

• Rhode Island 
o Service Credit Calculation.  Arbitration award was unenforceable when arbitrator 

attempted to enforce a so called round-up rule which allowed for “[a]ny year in which 
a[n officer] completes over six (6) months of service [to] be credited with a complete 
year of credited service.” For pension purposes, this rule would allow an officer to retire 
with a full twenty years of service credit with only nineteen years, six months, and one 
day of service in violation of G.L. 1956 § 45–21.2–5(8), which required a full year of 
service for eligibility. 
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III.  TENTATIVE AGREEMENTS  

A.  Retiree Benefits 

• Illinois 
o Rights created by statute.  State statute stating that a county “shall provide continued 

group insurance coverage [at the same premium rate charged to active employees] for a 
deputy throughout the retirement” created a vested right for retirees. Germano v. 
Winnebago Cnty., 403 F.3d 926, 927–28 (7th Cir. 2005). 

• Maryland 
o Arbitrator’s Award.   Unequivocal language of MOU stating that “the health insurance 

subsidy in place at the time of retirement shall remain in effect until the retiree 
becomes eligible for Medicare” made a binding promise to retirees that the subsidy 
would remain at whatever level existed at their retirement. The arbitrator determined 
that it was a vested right which could not be changed by subsequent 
negotiations.  Baltimore County Fraternal Order of Police Lodge No. 4 v. Baltimore 
County, 429 Md. 533, 57 A.3d 425 (Md. 2012). 

• Massachusetts 
o Rights limited by statute.   The authority conferred by statute on a municipality to 

decide whether and how much to contribute to the monthly health insurance premiums 
of retired employees (within defined statutory percentages) would be wholly 
undermined by an obligation to collectively bargain the matter.  As a result, the 
employer is free to reduce or eliminate its retiree premium contributions without 
bargaining with either the current union or retirees.  City of Somerville v. 
Commonwealth Employment Relations Bd., 470 Mass. 56, 324 N.E.3d 552 (2015). 

• New York 
o Arbitrator’s Award.  Arbitrator’s award that vests retired members of respondent with a 

lifetime interest in the EZ–Pass privileges they enjoyed while employed was enforceable 
because it did not exceed the arbitrator’s authority since it was not “completely 
irrational.”  Port Authority of New York, New Jersey v. Port Authority Police Sergeants 
Benev. Ass’n, 124 A.D.3d 473, 474, 475 (N.Y.A.D. 1 2015). 

o Collective Bargaining Agreement.  Retirees were not entitled to the health insurance 
benefits provided in the collective bargaining agreement (CBA) in effect at the time each 
individual plaintiff retired where each of the subject CBAs provided that the District 
“shall assume the full cost of health insurance coverage and major medical ... for each 
employee in the negotiating unit covered by this Agreement lawfully retiring in the 
future.” The CBAs further stated that “[t]he coverage so provided shall be the same type 
that the employee would have had if he/she had continued employment. When the 
retiree reaches his/her sixty-fifth (65th) birthday and qualifies for Medicare ..., the type 
of health insurance and major medical coverage shall be changed to cover his/her new 
circumstances.”  The court concluded that the plain meaning of that provision is that 
upon retirement, a retiree will receive health insurance coverage of the same type 
received by active employees at that point in time. Thus, if health insurance for active 
employees changes over the years based on rising health care costs and successive 
collective bargaining agreements, the health insurance provided to retirees also will 
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change because the health insurance of the retirees would be subject to the same 
changes if they had continued employment.  Non-Instruction Adm’rs, Sup’rs Retirees 
Ass’n ex rel. Tattersall v. School District of City of Niagara Falls, 988 N.Y.S.2d 343, 118 
A.D.3d 1280 (N.Y.A.D. 4 2014). 

• Wisconsin 
o Rights created by ordinance.  An ordinance in force at the time of retirement requiring 

the County to pay the “full monthly cost” of health insurance benefits to retirees with 
fifteen or more years of service created a vested right for the retirees requiring the 
employer to pay all premiums for the retirees.  The employer was free, based on the 
language of the ordinance, however, to change carriers, deductibles, and 
coverages.  Hussey v. Milwaukee County, 740 F.3d 1139 (7th Cir. 2014). 

o Rights created by CBA.  A provision in a collective bargaining agreement that existed at 
the time an employee retired created vested rights by promising to cover them under 
the employer’s health insurance plan for as long as they need, allowing them to elect 
single or family coverage, and paying the balance on their health insurance premium 
after they contribute the same amount as active employees.  Nothing in the applicable 
section of the CBA indicated that the duration of the vested right to health insurance 
should be limited, or otherwise indicated that retirees could ever be denied this right 
under any circumstances.  However, the employer was free, based on the language of 
the CBA, to change carriers, deductibles, and coverages.  Monreal v. City of New Berlin, 
361 Wis.2d 172, 861 N.W.2d 802 (Wis. App. 2015). 
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