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  M E M O R A N D U M

 

TO:  COSA Seminar Attendees 

 

FROM: Keith R. Powell 

 

RE: NSBA/COSA Integrated Project Delivery Presentation (Oct 22-24, 2015) 

 

Recently there has been much pressure for change in the construction industry following 

constant adversities, lack of productivity, and uncertainty in projects. A new project delivery 

method, “Integrated Project Delivery” (IPD), seeks to eliminate these negativities by instilling 

collaborative effort and teamwork into each project. IPD employs a more “mutuality-based” 

approach than previous project delivery methods by focusing the goals of the participants on the 

end result of the project as a whole, and removing the participants’ “every man for himself” 

mindset.   IPD requires flexibility, cooperation, coordination, and transparency from all 

individuals involved, thereby making the team selection process one of critical importance.  

To support this change in delivery method, the concept of “relational” contracting has 

emerged in the construction industry. This type of contracting is defined in the IPD Guide as: 

“Construction contracts that focus on communications and relationships between the parties as 

well as their specific rights, obligations and deliverables.” 1  In our presentation we look at a 

single project – the Bamberg County High School Renovation Project  (“BHS Project”)– to 

illustrate IPD in practice.   

                                                 
1 AIA National/AIA California Council, Integrated Project Delivery: A Guide, Version 1 at 55 (2007). 
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In the conference materials we have included (1) solicitations for an Owner 

Representative, an Architect, and a Contractor;  (2) the manuscript contract between the owner 

(the school district) and the Owner’s Representative; (3) the AIA B195-2008 contract between 

the owner and architect;  (4) the AIA A195-2008 contract between the owner and the contractor;  

(5)  the AIA A295-2008 General Conditions of the Contract for Integrated Project Delivery;  and 

(6)  a collection of project minutes illustrating the work of the “IPD Team” to define and deliver 

the project.    The AIA contract documents are presented “as-used,” and are licensed to the 

actual project being discussed.  Use outside of this case study discussion should be done 

only with AIA permission and a proper license agreement. 

There are several secondary sources which will be invaluable to attorneys interested in 

pursuing an IPD project.   The lawyer should start with the seminal treatise Bruner & O’Connor 

on Construction Law, which added a comprehensive discussion of IPD in its 2009 Volume 2 

supplement, with IPD-relevant material starting at § 6:18.10.  We have also included in our 

conference materials a very useful resource for discussing IPD with owner clients, “Integrated 

Project Delivery for Public and Private Owners,” which is a joint publication of many bodies 

including the AGC and the AIA. 

 In South Carolina, “construction management at risk” is a specifically-authorized 

delivery method for “infrastructure facilities.”  Construction management at risk is “a project 

delivery method in which the governmental body awards separate contracts, one for architectural 

and engineering services to design an infrastructure facility and the second to a construction 

manager at-risk for both construction of the infrastructure facility according to the design and 
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construction management services.” 2  South Carolina’s procurement code, as is the case with 

many public procurement codes, is derived from the 2000 ABA Model Procurement Code for 

State and Local Governments (“2000 ABA Code”), which itself authorizes construction 

management at risk at § 5-201(1).3   

 Although the words “integrated project delivery” do not appear as an authorized 

“delivery method” in the text of the code, the South Carolina definition of “construction 

management at risk” nicely fits the situation.  The AIA’s 2008 “transitional” IPD contract series 

is, upon close inspection, derived from the AIA’s construction management at risk contract 

series.  Therefore, for purposes of officials’ obligation to issue a “written determination” 

justifying a delivery method (see 2000 ABA Code § 5-203 and S.C. Code Ann. § 11-35-3010(1)), 

the IPD delivery method under the AIA transitional contracts is appropriately “determined” to be 

suitable as a form of construction management at risk.   

Once the “project delivery method” has been determined, the “source selection method”  

(e.g, competitive sealed bids or competitive sealed proposals) is selected.4  Design professional 

services, when not subsumed into a design-build type solicitation, are universally selected on the 

                                                 
2 S.C. Code Ann. § 11-35-2910(5).  Construction management at-risk typically involves using an RFP/RFQ to select 
the general contractor at a point prior to pricing and construction, but after a significant amount of design has 
already occurred.  As noted herein, the main distinction between typical construction management at risk and 
transitional IPD is the acceleration of the contractor’s involvement to begin at the very beginning of the project 
life.  Either way, the arrangement fits within the above-quoted definition of construction management at risk. 
3 The 2000 ABA Code treats construction-management-at-risk as a subcategory of design-bid-build, placing it in 
juxtaposition to “design-build” and its varieties.  The South Carolina version of the code retained construction-
management-at-risk as a separate form of project delivery.  As shown herein, maintaining the distinction and 
having free-standing definitions have been very helpful in establishing the authority and structure of IPD in our 
state. 
4 2000 ABA Code § 5-202;  S.C. Code Ann. § 11-35-3015.   
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basis of qualifications and negotiation.5  The architectural services solicitation for the BHS 

Project is included in the conference materials accompanying this presentation. 

At this point, the implementation of the project delivery method arrives at one of its key 

features and advantages over design-bid-build:  the ability to select the general contractor on the 

basis of its qualifications.   

There is an important practical and legal difference between an owner’s traditional code-

based “standards of responsibility” on the one hand, and a qualification-based evaluation of 

competitors on the other hand.  Where “low bid” contracting is used, the government’s standards 

of contractor responsibility are essentially “pass / fail” and do not come to bear until the bids are 

opened and an apparent low bidder has been disclosed.  By the time many public entities open 

bids, there may be only hours until a board meeting where the board is expecting to confirm an 

award.  Rejecting an apparent low bid on the grounds of non-responsibility is also a daunting 

procedural and legal undertaking.  Finally, “giving up” a publicly disclosed low bid can be 

politically challenging. Many projects are time-sensitive, in that bidding often occurs at about the 

latest date possible while providing a fixed “Contract Time” to the contractor per the 

specifications and the owner’s non-negotiable contract terms published in the project manual.  

Thus any bid problem or protest, including post-opening responsibility contests, may directly 

bear upon the ability of the government to open the project on time.  Schools are particularly 

sensitive to this problem, where entire semesters of use can be lost from a problem that takes 

only a few weeks to resolve.  

                                                 
5 See, 2000 ABA Code § 5-202;  S.C. Code Ann. § 11-35-3210 (“It is the policy of this State to announce publicly all 
requirements for architect-engineer, construction management, and land surveying services and to negotiate 
contracts for such services on the basis of demonstrated competence and qualification for the particular type of 
services required and at fair and reasonable prices.”)  This mirrors federal policy. 
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The use of competitive sealed proposals to choose a general contractor should result in 

the “best” (in the view of the evaluator(s)) contractor prevailing.  A practical consideration is the 

qualitative nature of the evaluation:  the basis for the evaluators’ decisions is much more difficult 

to attack via protest.  Moreover, the nature of the competition tends to attract competitors who 

have other things to do besides force themselves upon an unwilling client.  The RFP process is 

also simpler for the contractor, in that it does not have to invest time in creating an internal 

estimate and bid.  Qualifications statements can be received much more quickly than bids.   

A critical component of IPD is the value the contractor adds to the project before a single 

clod of dirt is moved.  All of which brings us to the main point of considering the AIA 

Transitional IPD series:  early intensive involvement from the contractor, the owner, and the 

designer working as a “team” on the project. Here it is important to note that the Owner needs to 

have, and utilize effectively, its seat at the table, or designate someone to carry this 

responsibility.   

For example, at the beginning stages of the BHS Project, the school district determined 

that it did not have the expertise to fulfill this role itself.  A request for proposal (RFP) (included 

in the materials) was issued to select a party who would be the Owner’s Representative for this 

project.  As the contract for the Owner’s Representative that we have provided demonstrates, the 

Owner’s Representative stands in a very powerful position relative to the interests of the Owner 

in the project; if this function is outsourced to a third party, the contract for such services should 

include a thorough delineation of “principal-agent” delegation.  (The role is not the same as the 

“construction manager advisor” role seen on last decade’s AIA B801 forms.)  Moreover, the 

third party selected for this role should be competent and solvent enough to provide comfort that 

the Owner’s interests will be protected.  Where trade-offs are being made in determining where 
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to invest funds for the optimal educational impact, the Owner’s Representative is the key source 

for the IPD team on what choices best implement the school district’s mission through the 

ultimate use of the end product to provide a platform for teaching, learning, and efficiency in 

long-term operations.  In other words, the Owner’s Representative has the capacity and power to 

optimize value in the project.  In the case of the BHS Project, the Owner’s Representative also 

provided an invaluable source of “common sense” explanations and updates to the Board of 

Trustees, the executive staff, and the community throughout the life of the project.     

The “transition” in the transitional series documents are reflected in its architecture (no 

pun intended):  the A295 General Conditions are now at the center of the IPD Team, describing 

the roles and responsibilities of all three members.  The Owner-Architect Agreement (B195) and 

the Owner-Contractor Agreement (A195) are now essentially “wrappers” that orbit the A295.  

The design professionals’ responsibilities, in particular, are notable for their new location in the 

A295, which is a change in the approach reflected in the prior 100 years of AIA traditional 

delivery contracts, where the B101 (or its cousins) was a self-contained contract.  The pattern of 

the B101 is familiar:  programming and budget establishment, schematic design (and a cost 

estimate), design development (and a cost estimate), construction documents (and a cost 

estimate), and finally public bidding and a cost estimate reality check.  If the bid comes in too 

high in relation to the cost estimate, the architect collaborates to get the cost back to the budget. 

This could take the form of the big blunt instrument of the very-much-misnamed “value 

engineering” process which consists of taking out building components or slashing quality of 

certain components.  If the bid comes in low, perhaps the project could have been designed from 

the beginning to include more value in terms of function, quality, or life-cycle costs.   
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Similarly for the Contractor, the A101 – A201 pair form a stand-alone agreement 

between the Owner and the Contractor.  The A101 essentially carries over information from the 

bid form, and the A201 controls the performance of the “Work” of the project.  The architect 

features in the A201 as a party that will be involved, but the only real connection between these 

two Owner contracts is the architect’s right to consent to changes in the A201 since the time the 

B101 was formed – if an A201 was ever agreed upon at all back when the B101 was negotiated.  

On traditional design-bid-build projects, the Contractor and Architect may never have met each 

other until the bid protest period ends and a Notice to Proceed is issued.  The operational troubles 

with low-bid, fixed-sum, fixed-time contracts are well documented.  “One of the worst-kept 

secrets in the construction industry is that the provision of design and construction services is 

egocentric and inefficient.”  2 Bruner & O’Connor on Construction Law § 6:18.10.  This is 

another familiar pattern:  designer blames contractor; contractor blames architect and/or owner;  

architect eventually turns on owner after owner decides to blame both architect and contractor.  

Everybody sues.  Forty-five lawyers get retained by thirty different insurance companies.  Half 

the insurance companies deny coverage for lack of an “accident” triggering coverage.  

Everybody hires experts.  Discovery ensues.  At some point everybody is exhausted, and the 

third or fourth attempt at mediation cuts off the carnage with a settlement based primarily on the 

cost avoided by stopping litigation.   

We think IPD is promising because it should avoid the typical claims cycle involved with 

construction. However, the language of a contract alone is never going to do this. Conflict 

minimization is the by-product of the atmosphere that is created by putting together a good team.  

The contract contains a discussion of “collaboration” and “consultation” (see, e.g., A295 § 4.2, 

General Consultation Duties).  The contract is therefore “relational” in many respects, rather than 
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prescriptive.  As mentioned, a whole lot depends on the quality of the selection process for the 

design professional and the contractor, but if the right team is in place, they will have ability to 

perform optimal work.  This requires guidance of counsel in setting up the procurements in that 

the client needs to know how the “relational” contract is going to be expected to work, so that the 

RFP requirements and evaluations can be conducted with due emphasis on the firms’ abilities in 

regards to the following: Does the proposer have the skill set to be effective in a team 

environment? Will the architect design to allow mere contractors to critique initial drafts or point 

out the shortcomings of cool new building products or aesthetic fads? Does the contractor have 

the professional firepower to provide value-adding advice on systems, while at the same time 

having a “bed side manner” suitable for the board and community where the project is to exist?  

It cannot be said too clearly:  finding the right team and putting them on task together will make 

all the difference.   

The ability of a good team to do good work can actually be inhibited by an overly 

prescriptive contract set.  For decades lawyers have tried to get an advantage in the carnage of 

construction litigation by making their A201 “supplementary conditions” ever more draconian.  

Not many construction company bid-preparers read these conditions, especially construction 

company bid-preparers who work for the kinds of companies that have to depend on low-bid 

public projects for work.  With an IPD option, the project team has every incentive to perform its 

best for the project, and for purposes of the next competition for the next project.  Thus, the AIA 

documents we used on the BHS Project have been edited in many respects in order to deal with 

the oddities of public contracting more so than to provide crushing litigation arguments.  Every 

aspect of the contracts was negotiated – there were no “take it or leave it” terms.  The A295 was 

negotiated by everybody at the same time.   
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Fees for design professionals on IPD work typically have not varied much from design-

bid-build or CM-at-Risk, in our experience.  The architect should understand that, done right, the 

IPD team process should avoid misunderstandings with the owner, constructability problems, 

and budget misses, all of which lower the risk of the very expensive “Project Gone Bad” 

experience.  Contractors usually will propose a time-based Preconstruction Services Fee, based 

on how they plan to staff the project development, estimating, options-evaluating, and client 

endearment functions.  We no longer use Preconstruction Services Fee proposals as a formal 

evaluation criterion, because experience has shown that the value enhancements brought to the 

project by the smart people at different construction firms bears little correlation to the requested 

fees.  There is never going to be a more efficient way to ensure the project inputs translate into 

high-value functioning infrastructure, than during the process of the “integrated” design phase.  

As lawyers, we inherently understand this phenomenon.  The right idea may take ten seconds but 

be worth millions.  It is very important to convey the potential benefits of investing in high-

quality design as a professional (as opposed to a strictly low-dollar) capital expenditure.  Once 

pipes and grade beams are in the ground, the cost of beneficial design changes skyrockets while 

the effectiveness of design changes decreases because of the other constraints that cannot be 

changed at that late point.  This phenomenon you may recognize – it’s the typical “change order” 

to correct a design error or omission on a low-bid construction project.   

By way of illustration of this process, we have provided a selection of IPD team meeting 

minutes for the BHS Project.  What is important for you as counsel to your clients is not the 

specific topics but the process that the minutes represents.  We have provided these minutes as a 

visual aid for you, as counsel, to illustrate how building projects could be done, especially when 

a hard prioritization of educational and life-cycle cost impacts is forced by resource limitations. 
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Both construction-management-at-risk and IPD eventually lead to a pricing agreement, 

incorporating the agreed schedule, cost, and compensation to the contractor.  The Owner has the 

opportunity to observe and ultimately consent to the “buy out” of the project, including the 

means by which the contractor secures subcontracts and materials.  In settings where the school 

district has a strong interest in social policies such as local vendor participation, the owner and 

contractor can invest time in “coaching up” the local businesses to be ready to compete, and to 

size packages of the work to provide attractive competitive opportunities for smaller, local 

vendors.     

As we will discuss, the BHS Project began on an unusual footing:  the Great Recession.  

The school district received its allocation of ARRA bonds of $29 million.  It promptly held a 

referendum, which passed by a handful of votes.  Suddenly, the district had $30 million (some 

was existing capital reserves) and no capital plan other than to split the funds in two, providing 

half for a new district-wide elementary school (which you will see this referenced in the RFP 

documents in the conference materials), leaving $15M for both its middle school and its high 

school.  These buildings were agglomerations of work over many decades and many design 

philosophies; dark, smelly, chopped up, and decades out of current codes.  The story of the 

minutes and the presentation accompanying this paper tells how this small, rural district procured 

and formed an IPD, and set about extracting maximum “bang for its buck” in its secondary 

school environments, from a dead stop.  For everyone involved (except the school district itself), 

this was a “small” project. The IPD execution was, in our opinion, the only method by which this 

once-in-a-generation undertaking in this school district could be successful.  We also believe the 

good stewardship exhibited by the board and the harmonious implementation of the project 

fostered good will, making the board’s next undertaking easier.     
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We encourage counsel for districts to consider the benefits of “early intervention” with 

clients in considering the variety of “project delivery methods” that are available. In the case we 

are discussing, a daunting heavy renovation and an absolutely capped bond proceeds account 

were the two constraints on an effective project that propelled the district towards a thoroughly 

integrated approach.   A sound procurement code or policy will allow for this approach in 

advance of major contracting decisions.  Lucky clients will be able to “retro-fit” an integrated 

approach into a pre-existing architectural services contract for an appropriate contract, but that is 

going to depend on the personality and agility of the pre-selected architect and its consultants.  

Contractors that excel at this kind of integrated approach are readily available, but may need to 

be coaxed into looking at public education facilities as a worthwhile market; respecting the value 

to be gained from reasonably compensating them for their best work will be important, and can 

be another client-education challenge.   

Our intention in this presentation is to demonstrate an excellent project.  We have 

provided the “as used” AIA contracts as examples.  Please do not “pirate” the AIA’s text – but 

learn from our example and give the AIA transitional IPD series a licensed try on the next 

project you encounter where the “team” approach to educational impact and resource budgeting 

appears to be the most promising approach.6                      

                                                 
6 The AIA software suite can be purchased by law firms, which we have done and find the most convenient way to 
control and manage documents for multiple clients with multiple projects.  In one-off cases, the attorney can 
request the architect to provide a “blank” A195, B195, and A295 to work from.  These drafts can be exported as 
Word documents and all changes are tracked automatically.  Drafts are then re-imported into the AIA suite, which 
can produce both “variance checked” redline drafts (comparing the user’s draft to the official text) and final 
documents for execution.  http://www.aia.org/contractdocs/desktopsoftware/index.htm  


