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On August 5, 2013, fourteen judges of the 3rd Circuit Court of Appeals weighed in on the 
issue of whether or not students have a constitutional right to wear bracelets bearing the words: 
I (heart) BOOBIES: KEEP A BREAST.  The bracelets were designed to support a good cause—raising 
awareness of breast cancer, and encouraging young girls to get over the embarrassment of 
discussing such things.  But any mention of body parts in a junior high school can cause a 
commotion.  And so some teachers expressed concerns about these bracelets, and asked their 
bosses, the school administrators, what they should do. 

   
The administrators in the Pennsylvania school district huddled up and made a decision. 

They informed the students that such bracelets would not be permitted.  Two students directly 
disobeyed this directive and were issued minor disciplinary consequences in conformity with the 
Code of Conduct.  A few years later, after hours of work by numerous lawyers and advocacy 
groups, generating thousands of dollars of fees, the esteemed judges issued a mammoth ruling, 
overturning the decision of the local school officials.  The First Amendment, according to the 
nine-person majority, protected this expression of free speech.  Five judges dissented.  B.H. v. 
Easton Area School District, 725 F.3d 293 (3rd Cir. 2013).    
  

How did we get here?  Why so much time, energy and resources spent on an issue that 
could have been left to local school officials? 

 
 To understand, we have to go back to the 1960s and the upheaval in the country over the 
War in Vietnam.   In December, 1965, Bobby Kennedy called for a truce in Vietnam over the 
Christmas holidays.  Mary Beth Tinker, an 8th grader, along with her older brother and another 
student, decided to show support for the proposed truce by wearing black armbands to school.  
The parents of the students were fully supportive, even though they knew that their children 
would be engaging in a minor league version of civil disobedience.  The principal of the school 
had gotten wind of the plans the day before, and had issued a directive that there were to be no 
black armbands in the school setting.  
  

The protest armbands caused some talk in the school.  While the War in Vietnam 
eventually became very unpopular, that was hardly the case in December, 1965.  Moreover, Des 
Moines, Iowa was not a hotbed of anti-war activity.  Thus it is not surprising that there were some 
students, and faculty members, who found these armbands to be offensive.  Perhaps even more, 
there were faculty members disturbed about the student’s direct defiance of the principal’s 
orders.   If students did not have to obey the principal, they did not have to obey the teacher. 
Where would this lead? 

 
 It led to the U. S. Supreme Court.  In February, 1969, the Court issued its decision in Tinker 
v. Des Moines Independent Community School District.  Public schools have not been the same 
since.  
 
 By a 7-2 margin, the Court ruled that Mary Beth Tinker had a constitutional right to defy 
her principal.  There had been some talk in the school, but nothing approaching any major 
disruption. Bells rang. Buses ran.   Teachers taught.  Students learned.  Justice Fortas, writing for 
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the majority, paid lip service to the “special characteristics” of the school, but that’s all it was.  
He held that students do not “shed their constitutional rights to freedom of speech or expression 
at the schoolhouse gate.”  The “Tinker Test” was established: student free speech was protected 
unless it “materially disrupts classwork or involves substantial disorder or invasion of the rights 
of others.” Tinker v. Des Moines Independent Community School District, 393 U.S. 503, 513 
(1969). School officials did not have to sit idle and wait for that to happen, but, on the other hand, 
they had to have a “reasonable forecast” of trouble before suppressing student free speech. 
Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969).  
 
 Many hailed the decision.  Few noted that it marked the beginning of an erosion of judicial 
deference to the authority of public school administrators.   
 
 The next time student free speech came before the High Court the issue was vulgarity.  
Mary Beth Tinker and her friends used their constitutional rights in support of an important 
cause—peace in Vietnam.  But the next plaintiff—Matt Fraser—was less earnest, more 
irreverent.  He was also very funny as he nominated his friend for student council in a speech 
that school officials deemed vulgar and offensive.  Fraser was clever enough to deliver a speech 
that contained not a single inappropriate word. But the overall effect, the innuendo and double 
entendre, combined with the graphic gestures he used, converted his speech into “an elaborate, 
graphic, and explicit sexual metaphor,” according to the Supreme Court. Bethel School District 
No. 403 v. Fraser, 478 U.S. 675, 678 (1986).  Fraser lost his case, 7-2.  Thus the first exception to 
the Tinker Test: if speech is vulgar, lewd or indecent in the school setting, it can be prohibited, 
even when there is no major disruption.  Bethel School District No. 403 v. Fraser, 478 U.S. 675 
(1986). 
 
 Students also lost the next two cases that came before the Supreme Court.  In Hazelwood 
School District v. Kuhlmeier, 484 U.S. 260 (1988) the Court held (5-3) that schools could censor 
their own publications, such as student newspapers, based on any “legitimate pedagogical 
concerns.”  Id. at 273. Even though students wrote the newspaper, it could be perceived as 
bearing the school’s approval.  So school censorship was permitted.  
 
 In Morse v. Frederick, 551 U.S. 393 (2007) the Supreme Court entered the theater of the 
absurd, trying to decipher the meaning of a 15-foot banner, held by students at a school 
sponsored event, which read: BONG HITS 4 JESUS.  The banner was held at a parade through 
Juneau, Alaska as the Olympic torch passed through on its way to the Winter Olympics.  The kids 
holding the banner were not trying to stop the War in Vietnam. They were not nominating their 
friend for student council. They were not writing for the school newspaper. They just wanted to 
get on TV!  The plaintiff acknowledged this in the subsequent legal proceedings.  The principal, 
viewing the banner as a distraction from the festivities, ripped the banner down and suspended 
the ringleader of the students.  By the slimmest of margins (5-4) and only after pages and pages 
of angst and effort to decipher what this inscrutable banner meant, the Court upheld the 
principal’s decision.  Id. at 409-10. 
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 So students are on a losing streak on free speech issues before the Supreme Court.  
However, the Tinker Test remains the starting point for the legal analysis.  We start with the 
notion that students have the constitutional right to express themselves. Each of these decisions 
(Fraser, Kuhlmeier, Morse) represents an exception to the general rule.  But notice: none of these 
cases involve the use of technology.  None involve social media. What happens when students 
use Facebook, YouTube or other means of social media for communication? How does the 1960s 
era Tinker Test stand in the face of 21st Century technology? 
 
Circuit Court Decisions 
  

As the cases work their way up the judicial ladder, we see tried and true legal principles 
being applied to new technologies. The Supreme Court has not yet taken up the issue of student 
use of social media.  But we do have a number of interesting Circuit Court cases.   
 

The 5th Circuit has issued two decisions that rely on “true threat” analysis.  That is, if the 
student’s expressive activity represents a “true threat” it is not constitutionally protected.  The 
first is Porter v. Ascension Parish School Board, 393 F.3d 608 (5th Cir. 2004).  Although the case 
does not involve the use of social media, the court’s analysis is helpful to cases that do involve 
technology.  Background:  The student drew a sketch depicting a violent attack on his school, 
along with obscenities and racial epithets.  He did this at home, and showed it only to his mother, 
his brother and a friend who was living with the family at the time.  The sketch pad remained at 
home for two years.  Then the younger brother found the sketch pad and used it to do a drawing 
of his own.  On the bus, he showed his drawing to a friend, who thumbed through the rest of the 
sketch pad and found the violent sketch of two years earlier.  The friend showed the drawing to 
the bus driver who took it to the principal.  The next day, the student was confronted about this 
and admitted drawing the sketch two years earlier. A search of his belongings disclosed a box 
cutter and notebooks with references to drugs and sex.  The school recommended expulsion and 
the police arrested the student and detained him for four nights on charges of terrorizing the 
school and carrying an illegal weapon.  
 

By the time the case reached the 5th Circuit there was only one defendant left in the case:   
the principal.  The court ruled in favor of the principal, holding that he was entitled to qualified 
immunity from personal liability.  However, the court also held that this drawing was not a “true 
threat,” which would have removed it from the protection of the 1st Amendment.  The student 
did not have any intention of communicating his drawing in a way that removed it from 1st 
Amendment protection.  The drawing was done at home, disclosed only to family members and 
came to the attention of school officials through sheer accident.  Key Quotes:   

 
Because Adam’s drawing was composed off-campus, displayed only to members 
of his own household, stored off-campus, and not purposefully taken by him to 
EAHS or publicized in a way certain to result in it appearance at EAHS, we have 
found that the drawing is protected by the First Amendment.  
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However, a reasonable school official facing this question for the first time would 
find no ‘pre-existing’ body of law from which he could draw clear guidance and 
certain conclusions.  Rather, a reasonable school official would encounter a body 
of case law sending inconsistent signals as to how far school authority to regulate 
student speech reaches beyond the confines of the campus. Id. at 620. 

 
Previous decisions have said that “qualified immunity” is designed to protect all but the 

clearly incompetent.  This case is an application of that principle.  The court is sympathetic to a 
high school principal trying to make sense of the inconsistent guidance provided by the courts.  
The court may disagree with the principal’s decision but is not willing to impose personal liability 
on the unfortunate principal who had to make the judgment call.  Notice that the court held that 
the First Amendment protected the student’s work—it was not a true threat because it was not 
communicated in such a way as to amount to a threat.  Nevertheless, there is no personal liability 
for the principal.  

 
The second case is Ponce v. Socorro ISD, 508 F.3d 765 (5th Cir. 2007).  Background:  The 

student kept a journal that included a description of the violent, Columbine-style attack on the 
school.  This came to the attention of school officials who assigned him to a Disciplinary 
Alternative Education Program.  The student and his mother dismissed the diary as “creative 
writing” and the district court agreed that the writings did not amount to a true threat that would 
justify disciplinary action.  
 

The Circuit Court reversed the district court and ruled in favor of the school, concluding 
that the student’s writings were not entitled to constitutional protection.  Much of this was based 
on Justice Alito’s opinion in Morse v. Frederick, the famous “Bong Hits 4 Jesus” case.  In that 
opinion, Alito had noted that “schools can be places of special danger.” 
 
Key Quotes:   
 

…speech advocating a harm that is demonstrably grave and that derives from the 
‘special danger’ to the physical safety of students arising from the school 
environment is unprotected. 

 
School administrators must be permitted to react quickly and decisively to address 
a threat of physical violence against their students, without worrying that they will 
have to face years of litigation second-guessing their judgment as to whether the 
threat posed a real risk of substantial disturbance. Id. at 772. 

 
Depictions of violence were the subject of Wisniewski v. Weedsport Central School 

District, 494 F.3d 34 (2nd Cir. 2007).  Background:  The 8th grader used an icon on his instant 
messages depicting a gun firing a bullet at a person’s head with blood splattering.  The student 
used this icon with the caption “Kill Mr. VanderMolen” in messages to 15 friends, some of whom 
were classmates in his school.  All this was done from home.  The messages were available on 
the internet for three weeks.  A student brought them to the attention of Mr. VanderMolen, the 
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student’s English teacher.  The student was suspended for a semester and provided alternative 
education.  The parents sued, claiming this was an infringement of First Amendment rights.   
 

The court ruled for the school district, holding that the Tinker standard should apply, even 
though the conduct occurred off campus.  The court reasoned that it was reasonably foreseeable 
that these messages would reach the school and would create a material disruption.  The court 
did not identify the nature of the disruption, but noted, “There can be no doubt that the icon, 
once made known to the teacher and other school officials, would foreseeably create a risk of 
substantial disruption within the school environment.”  The court flatly rejected an analysis based 
on whether or not this was a “true threat.”  The court noted that “true threat” analysis arises in 
the criminal law context and is not appropriate in the school setting.  Rather, the Tinker analysis 
of material and substantial disruption is the standard to be applied.  

 
An 11th Circuit decision from 2007 deals with a student’s notebook in which she recorded 

a dream.  In the dream, she shot her math teacher during class.  A teacher obtained the notebook 
after seeing the girl pass it to a classmate, and then get it back.  The school suspended the girl for 
10 days and ordered her expulsion.  The school board overturned the expulsion, but the 
suspension remained.  The student sued, alleging an infringement of her First Amendment rights.  
The court affirmed a summary judgment in favor of the district.  Although the case does not deal 
with social media, its rationale seems applicable to cases where student expression occurs via 
social media off campus, but then is brought to the campus, at least if the expression threatens 
violence.  Key Quote: 

 
That Rachel does not appear to have purposely disseminated the narrative is 
immaterial in this context.  By taking the narrative to school and failing to exercise 
strict control over the notebook in which it was written, Rachel increased the 
likelihood to the point of certainty that the narrative would be seen by others, 
whether by other students or a teacher. Boim v. Fulton County School District, 494 
F.3d 978, 985 (11th Cir. 2007). 

 
That same analysis could easily be applied to a Facebook post.  The student will not “exercise 
strict control” thus increasing the likelihood “to the point of certainty” that the post will reach 
the school audience.  Indeed, in this case, the math teacher was informed of the girl’s writing and 
told the superintendent that he felt threatened and was uncomfortable with having Rachel in his 
classroom.  In words that reflect the fears of many school administrators, the court noted, “We 
can only imagine what would have happened if the school officials, after learning of Rachel’s 
writing, did nothing about it and the next day Rachel did in fact come to school with a gun and 
shoot and kill her math teacher.”  Boim, 494 F.3d at 984. 
 

The Second Circuit’s decision in Doninger v. Niehoff, 527 F.3d 41 (2nd Cir. 2008) is 
particularly interesting because the panel included future Supreme Court Justice Sotomayor.  
Background:  Jamfest was a big event for the student council but had been rescheduled twice 
due to logistical concerns.  When the administration proposed to reschedule it a third time the 
students protested.  A number of student council leaders sent out a mass email encouraging 
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people in the community to pressure the school administration to allow the event to occur as 
planned.  A barrage of phone calls and emails to the administration ensued.  The principal spoke 
to Avery Doninger, Secretary of the Junior Class, about this and advised her that mass emails 
were not the appropriate mode of communication for student leaders who are supposed to 
cooperate with school officials in dispute resolution.  Later that evening, Avery posted on her 
blog: “Jamfest is cancelled due to douchebags in central office.” Id. at 45.  The blog entry 
encouraged readers to contact the principal about this to “piss her off more.” Id.  Jamfest was in 
fact rescheduled and held successfully.  The only disciplinary action taken against Avery was that 
she was not allowed to run for Senior Class Secretary.  However, the bureaucrats running the 
school were unable to suppress “the people” who launched a write-in campaign and elected 
Avery.  When the school would not let her serve as Class Secretary, the girl and her mother sued, 
claiming a violation of the First Amendment.   
 

The court ruled for the school.  The court emphasized the vulgarities in the blog post and 
noted that even though it was done off campus it was designed to encourage her fellow students 
to read and respond.  Thus it “was purposely designed to come onto the campus.”  The court 
found “disruption” in the fact that 1) the vulgar language was “not only plainly offensive, but also 
potentially disruptive of efforts to resolve the ongoing controversy”; 2) the misleading 
information about Jamfest being cancelled disrupted the work of school administrators; and 3) 
Avery’s blog post disrupted and frustrated the proper operations of student government. Id. at 
52. 
 

Significantly, the court broke away from the concept that the school’s jurisdiction is 
defined by school boundaries:   
 

But as Judge Newman accurately observed some years ago, ‘territoriality is not 
necessarily a useful concept in determining the limit of [school administrators’] 
authority.’  True enough in 1979, this observation is even more apt today, when 
students both on and off campus routinely participate in school affairs, as well as 
in other expressive activity unrelated to the school community, via blog postings, 
instant messaging, and other forms of electronic communication. 

 
If Avery had distributed her electronic posting as a handbill on school grounds, this 
case would fall squarely within the Supreme Court’s precedents recognizing that 
the nature of a student’s First Amendment rights must be understood in light of 
the special characteristics of the school environment and that, in particular, 
offensive forms of expression may be prohibited. Id. at 49. 

 
 The Third Circuit took up two cases en banc in 2011.  In J.S. ex. rel. Snyder v. Blue Mountain 
School District, 650 F.3d 915 (3d Cir. 2011) (en banc), the 3rd Circuit barred the school district 
from disciplining an 8th grader who created a fake “Myspace” profile of his principal.  The court 
pointed out that this profile was so outrageous that it is unlikely that anyone would believe that 
it was genuine.  That’s probably true.  Very few principals would publicly disclose that they spend 
their time “fucking in my office, hitting on students and their parents.”  Id. at 920.  I have never 
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met a principal who would tell the world that he is a sex addict with a small penis, or that his 
wife, who was a school counselor, “looks like a man.” Id at 921.  So it makes sense that the court 
would conclude that no one would take this seriously. 
  

However, Blue Mountain School District officials did not see the humor.  They suspended 
the student for ten days.  The 3rd Circuit overturned the suspension, holding that the MySpace 
profile was free speech, protected by the First Amendment because it did not create a material 
and substantial disruption of school.  The dissenting opinion, joined in by six judges, noted that 
the decision “allows a student to target a school official and his family with malicious and 
unfounded accusations about their character in vulgar, obscene and personal language.  I fear 
that our Court leaves school officials defenseless to protect teachers and school officials against 
such attacks and powerless to discipline students for the consequences of their actions.” Id. at 
941. 
  

No doubt, many will view a 10-day suspension for this immature attempt at satire as 
overly harsh.  But by the logic of the Court’s decision, an assignment to lunch detention would 
have been equally unconstitutional.  The dissenters are right—the decision leaves school officials 
“defenseless” and “powerless” at least with regard to satire and ridicule that is not credible.   

 
The companion case, decided the same day, was Layshock v. Hermitage School District, 

650 F.3d 205 (3rd Cir. 2011, en banc).  In this case, a student created a fake MySpace profile of 
the principal, which included profanity and crude sexual remarks.  In the litigation the school 
district conceded that there was no major disruption of school, even though students accessed 
the site during school hours on school computers.  The court held that the MySpace profile 
represented protected speech.  It was done off campus and did not create a material, substantial 
disruption of school. Id. at 219. 
 
 What if the target of the social media campaign is not an adult educator employed by the 
school, but rather, a student, who is supposed to be protected from all forms of bullying?  This 
came up in a 4th Circuit decision, Kowalski v. Berkeley County Schools, 652 F.3d 565 (4th Cir. 2011).  
The court viewed the entire episode as a teachable moment—one that the student failed to 
grasp.  Key Quote: 
 

Rather than respond constructively to the school’s efforts to bring order and 
provide a lesson following the incident, Kowalski has rejected those efforts and 
sued school authorities for damages and other relief.  Regretfully, she yet fails to 
see that such harassment and bullying is inappropriate and hurtful and that it must 
be taken seriously by school administrators in order to preserve an appropriate 
pedagogical environment. Id. at 577. 

 
What prompted this?  Kara Kowalski was a senior, a cheerleader, and the high school’s reigning 
“Queen of Charm.”  Probably a nice girl.  But in the privacy of her home, Kara created a MySpace 
webpage designed to ridicule and demean Shay, one of her fellow students.  She invited her 
classmates to join in the attack and many did.   
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The website included a picture of Shay, accompanied with the caption: “Portrait of a 

Whore.”  Ugly comments from other students piled on with abuse.  School officials gave Kara a 
five-day suspension from school and a 90-day “social suspension” meaning that she would be 
barred from extracurricular activities, such as cheerleading.  And she would not be afforded the 
honor of crowning the next Queen of Charm.   

 
Kara, an 18-year old, sued everyone in the district from the superintendent on down to 

Buffy the Cheerleader Sponsor.  No, we are not making this up: the Cheerleader Sponsor was 
named Buffy.  Kara alleged that she became “socially isolated from her peers and received cold 
treatment from teachers and administrators.”  She became depressed and started taking 
medication.  According to the lawsuit, none of this ostracism was Kara’s fault.  This was all the 
fault of the heartless bureaucrats who run the school.  Kara alleged that her constitutional rights 
had been violated—free speech, due process, equal protection.  She even alleged that the district 
inflicted “cruel and unusual punishment,” which would be laughable if it weren’t for the fact that 
this lawsuit took up time, money and energy for almost four years. 

   
The 4th Circuit upheld the school district’s actions, even though everything that Kara did, 

she did from home. Id. at 576. 
 
In S.J.W. v. Lee’s Summit R-7 School District, 696 F.3d 771 (8th Cir. 2012), the 8th Circuit 

held that a website created by students was “targeted at the school.”  The site included racist 
and sexist comments about female students.  The court held that the website posts “could 
reasonably be expected to reach the school or impact the environment.” Id. at 778. Therefore, 
even though the posting was done off campus on a non-school computer, the school officials had 
the authority to impose disciplinary consequences.  
 
 The 9th Circuit’s decision in Wynar v. Douglas County School District, 728 F.3d 1062 (9th 
Cir. 2013) opens with a succinct description of the dilemma administrators face: 
 

With the advent of the Internet and in the wake of school shootings at Columbine, 
Santee, Newtown and many others, school administrators face the daunting task 
of evaluating potential threats of violence and keeping their students safe without 
impinging on their constitutional rights.  It is a feat like tightrope balancing, where 
an error in judgment can lead to a tragic result……the challenge for school 
administrators is made all the more difficult because outside of the school 
environment, students are instant messaging, texting, emailing, Twittering, 
Tumblring, and otherwise communicating electronically, sometimes about 
subjects that threaten the safety of the school environment.  At the same time, 
school officials must take care not to overreact and to take into account the 
creative juices and often startling writings of the students.  Id. at 1065. 

 
 The court went on to affirm the expulsion of a student who had sent increasingly 
threatening instant messages to his friends, outlining his plans for a massive school shooting.  It 

Copyright © 2015 National School Boards Association. All rights reserved.



was relevant that the student had access to weapons and communicated to his friends a fairly 
detailed plan.  The friends were alarmed and frightened. They confided in a coach, who brought 
them to the principal.  After investigation and a due process hearing, the school imposed a 90-
day expulsion.  The 9th Circuit thought the penalty was overly harsh, but affirmed its legality:   
 

Landon’s messages, which threatened the safety of the school and its students, 
both interfered with the rights of other students and made it reasonable for school 
officials to forecast a substantial disruption of school activities. Id. at 1067.  

 
The opinion includes a helpful summary of the holdings of other circuits regarding the 
applicability of the Tinker Test to off-campus speech. Id. at 1068. 
 
 The most recent high profile, high level case is Bell v. Itawamba County School Board, 
2015 WL 4979135 (5th Cir. 2015).  The case highlights the cultural changes that have taken us 
from Tinker to Bell.  The Tinker case was right for its time--a time of civil unrest and protest, most 
of it peaceful.  Mary Beth Tinker was the poster child for peaceful protest, wearing a simple black 
armband as a symbol of her support for a Christmas truce in Vietnam.  
 

Now comes Taylor Bell, poster child for the pervasively vulgar culture of 21st Century 
America.  Mr. Bell published a rap song on Facebook and YouTube.  The rap is about as nasty as 
raps can be.  It includes the N-word, the B-word, the S-word, the P-word, the MF-word and the 
F-word.   
 

But the offensiveness of the rap goes far beyond the vulgar language.  The rap is 
defamatory to identifiable people.  It accuses two coaches of sexual misconduct with students.  
It comments on the size of the breasts of one of the coach’s wives (using the T-word).  The young 
artist suggests that one of the coaches will “get a pistol down your mouth/Pow.”   
 

School officials in Itawamba, Mississippi sent Mr. Bell (18 years old) to an alternative 
school and barred him from extracurricular activities for the remainder of a nine-week grading 
period.  But the panel of the 5th Circuit that originally ruled on the case said that the punishment 
was illegal, a violation of the constitution.  The school district could not produce evidence of any 
serious disturbance at the school.  Classes were taught. Bells rang.  Buses ran.  Because there was 
no “material and substantial disruption” there was no basis for the school to infringe on this off-
campus artistic expression.  
 

The panel’s majority opinion made much of the fact that the rap was written and 
produced off campus.  Schools are allowed to prohibit vulgar and lewd expression that occurs at 
school or a school function, as per the Fraser decision.  But the panel’s majority concluded that 
the rap was done at home and never performed at the school.  The majority did not view the 
omnipresence of technology as having any impact on this.  The dissenting opinion said that this 
on campus/off campus distinction is arbitrary and “both tortures logic and ignores history.”   
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 The court issued its en banc decision on August 20, 2015.  The court ruled in favor of the 
school district, concluding that the Tinker Test applies to off-campus speech that is intended to 
reach the school community and that threatens, harasses or intimidates teachers.  The court then 
applied the Tinker Test, and found that it was reasonable for school officials to forecast a 
substantial disruption of school. Id. at *17. 
 
 Several factors clearly influenced the court’s decision in favor of the school.  First, the 
court recognized that social media is a game changer: 
 

Over 45 years ago, when Tinker was decided, the Internet, cellphones, 
smartphones, and digital social media did not exist.  The advent of these 
technologies and their sweeping adoption by students present new and evolving 
challenges for school administrators, confounding previously delineated 
boundaries of permissible regulations. Id. at *11. 

 
 Second, the court recognized the increase in school violence: “Greatly affecting this 
landscape is the recent rise in incidents of violence against school communities.” Id. 
 
 Third, the court emphasized the student’s intent.  The rap was produced and recorded off 
campus, but Mr. Bell directed it, intentionally, at the school community.  Mr. Bell acknowledged 
that he posted it on Facebook and YouTube for that purpose.  Thus the location of the origin of 
the speech was less important than the fact that it was directly aimed at the school community. 
Id. at *14.  
 
 Ultimately, the court grounded its decision in its recognition of the mission of public 
education: 
 

It goes without saying that a teacher, which includes a coach, is the cornerstone 
of education.  Without teaching, there can be little, if any, learning.  Without 
learning, there can be little, if any, education.  Without education, there can be 
little, if any, civilization. 

 
It equally goes without saying that threatening, harassing, and intimidating a 
teacher impedes, if not destroys, the ability to teach; it impeded, if not destroys, 
the ability to educate.  It disrupts, if not destroys, the discipline necessary for an 
environment in which education can take place.  In addition, it encourages other 
students to engage in similar disruptive conduct.  Moreover, it can even cause a 
teacher to leave that profession.  In sum, it disrupts, if not destroys, the very 
mission for which schools exist—to educate. 

 
If there is to be education, such conduct cannot be permitted.  In that regard, the 
real tragedy in this instance is that a high school student thought he could, with 
impunity, direct speech at the school community which threatens, harasses, and 
intimidates teachers, and as a result, objected to being disciplined. Id. at *18. 
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SO WHERE ARE WE? 
 
 The law in this area remains murky.  This is good news for principals who are sued 
personally, as they are more likely to enjoy qualified immunity.  However, it makes it harder for 
those administrators to make decisions, and harder for the school lawyer to give good advice. 
Despite the murkiness, we offer the following observations and suggestions.  
 
 First, the Tinker Test is not going away.  Students enjoy free speech protections when they 
are not in school, and they retain those protections when they are at school, subject to some 
recognized limitations.   
 

Second, the trend indicates that the Tinker Test also applies to some off campus 
expression, under the right circumstances.  Indeed, in the Bell decision, the court states that five 
of the six circuits that have considered the issue have held that Tinker applies off campus (the 
2nd, 4th, 5th, 8th and 9th). Id. at *13.   Thus there is no impenetrable wall around the campus.  
 

Third, courts are more likely to defer to school officials when the expressive activity 
involves depictions of, or threats of violence. The same is true with regard to racial issues.  While 
not relevant to this paper, there are numerous cases upholding the authority of school officials 
to ban things like the Confederate flag in light of a history of racial strife that justifies a 
“reasonable forecast” of more trouble. E.g., Hardwick v. Heyward, 711 F.3d 426 (4th Cir. 2013). 
 

Fourth, many states have adopted statutes addressing the bullying of students, including 
with the use of social media.  But even without such statutes, courts are more likely to uphold 
school disciplinary action based on verbal or electronic attacks on students than on the adults 
who work in the school.  The Kowalski “Queen of Charm” case is a good example of this.  
Ridiculing teachers is a time-honored tradition, but the bullying of students is increasingly a legal 
issue.  

 
Fifth, some of the cases reflect what appears to be an over-reaction by school officials to 

adolescent boundary testing and acting out.  Rather than calling the police, or imposing long term 
disciplinary consequences, it might be more effective for the school to actively seek to enroll the 
parents in resolving the issue.  More on this below.  
 

Sixth, perhaps it is time for school attorneys to argue that the severity of the penalty 
imposed should be a significant factor in the court’s analysis.  We know that any infringement of 
the First Amendment is serious business, and should be guarded against.  But school attorneys 
could suggest that the court should be more deferential to school officials when the penalty 
imposed is minor.  Courts should scrutinize school officials more rigorously when the penalty 
involves a long term removal from school. Some of the cases discussed here only involve what 
clothing the student is allowed to wear.  Some of them involve suspension from extracurricular 
activities only.  And consider the infamous “bong hits” case: Joseph Frederick was not faced with 
any serious consequences arising from his prank.  The principal ordered short term disciplinary 
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consequences. This is the type of bump in the road that is discussed with much enthusiasm at 
the ten-year high school reunion.  It’s no big deal. But the Tinker Test allows lawyers to make it 
into a very big deal.  The Tinker Test allows judges to second guess such minor decisions, all in 
the very worthy cause of protecting the right of free speech under the First Amendment.  Thus 
all parties can wrap themselves in the cloak of self-righteousness, convinced that they are 
protecting important freedoms.  But perhaps it is time that we noticed the cost of such judicial 
oversight.     
 

Seventh, perhaps school administrators should consider responding to inappropriate 
social media activity in a completely non-punitive way.  Many districts are embracing “restorative 
practices” that involve a relationship-based model of student discipline. See, e.g., Noreen S. 
Ahmed-Ullah, Board of Education approves new CPS discipline code, Chicago Tribune (June 25, 
2014, available at http://articles.chicagotribune.com/2014-06-25/news/chi-board-of-education-
approves-new-cps-discipline-code-20140625_1_barbara-byrd-bennett-charter-networks-cps.  
Rather than issuing punitive consequences, school administrators encourage students to see for 
themselves how they have damaged important relationships, and give them the opportunity to 
repair the damage. Remember: if there is no punishment, there is no First Amendment lawsuit. 
 

Finally, and particularly with regard to bullying via Facebook, YouTube, Instagram, etc., 
schools should actively seek to enroll parents in addressing the issue.  One private school puts it 
this way in their Code of Conduct: 
 

The School also asserts jurisdiction when students intentionally engage in 
disrespectful conduct away from school that targets another member of the 
School Community, such as another student, a teacher, administrator or staff 
person. In particular, this refers to any form of bullying, including via the use of 
technology.   If teachers or administrators become aware that a student has 
intentionally targeted a member of the School Community with ridicule, 
ostracism, threat, intimidation, harassment or any other form of intentional 
unkind abuse, through social media or other technologies, the parents of the 
student will be notified and asked to participate in resolving the problem. If 
parental intervention does not prove effective, the student may be subject to 
disciplinary consequences. Depending on the severity of the situation, this may 
include consequences such as suspension or expulsion.  

 
 Of course, private schools have far more leeway to address these issues.  The First 
Amendment does not apply.  Nevertheless, there may be language in that paragraph that school 
attorneys find useful.  
 
 As lawyers are well aware, the law moves at a glacial pace, especially compared to the 
technology that supports social media.  The law applies its tried and true principles and 
precedents in new situations.  As the recent Bell decision indicates, however, the law does come 
around to recognize how changes in technology have to be accounted for as the law is applied. 
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