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Where All This Started

 50 years ago Mary Beth Tinker wore a
black armband to school to support a 
Christmas truce in Vietnam.  

 The principal had heard about this plan in advance, 
and ordered that no such armbands be worn at 
school. 

 In direct defiance of this order, Mary Beth wore the 
armband. 



How Can She Justify That?

 General rule: students are required to obey directives 
from teachers and administrators at school. 

 So the only way to justify direct defiance is if
you are supported by a higher level of 
law—like the First Amendment, for example.
 So students assert that they have First 

Amendment protection, even when they are at 
school. 



The Supreme Court 

 The Court ruled for Tinker, 7-2.  The Court:
 “The problem posed by the present case 

does not relate to regulation of the 
length of skirts or the type of clothing, 
to hair style or deportment…It does not 
concern aggressive, disruptive action or
even group demonstrations.  Our 
problem involves direct, primary First Amendment 
rights akin to ‘pure speech.’”



Next Up: What About Vulgarity?

 In Bethel School District No. 403 v. Fraser (1986) the 
court carved out the first exception to the Tinker rule: 
speech ON THE SCHOOL CAMPUS that is lewd, 
vulgar or indecent can be restricted.

 On the school campus Tinker’s armband is OK; 
Cohen’s jacket is not.



Next Up: School Sponsored Publications

 In Hazelwood School District v. Kuhlmeier (1988) the 
court carved out the next exception: if students are 
speaking or writing in a school sponsored publication, 
the school retains greater authority.  

 “Legitimate pedagogical concerns” enters our 
vocabulary.



Next: Bong Hits 4 Jesus!

 In Morse v. Frederick (2007) the court creates another 
exception: the school can restrict speech at a school 
sponsored event that advocates illegal drug use. 



So Where Are We?

 None of these cases involve off-campus expression. 
None involve social media. 

 As the courts began to grapple with cases in the 21st

Century, they apply old legal principles to new 
technologies. 

 Let’s look at some Circuit Court cases. 



“True Threat”

 There is no constitutional protection for a “true 
threat.” So if the student issues a “true threat” it does 
not matter where or how the student did this.  

 In Porter v. Ascension Parish School Board 
(5th Cir. 2004) the court held that the 
drawing in a sketchbook that was never 
intended to be brought to the school was not 
a “true threat.”



The Influence of Columbine

 Picking up on “schools can be places of 
special danger” from Alito’s opinion in “bong 
hits” the 5th Circuit ruled for the school in 
Ponce v. Socorro ISD (5th Cir. 2007) when the 
student brought a journal to school with 
writings and drawings of a mass attack on 
the school.



Instant Messaging

 Icon on IMs depicting a bullet to the head, with blood 
splattering.  Aimed at a specific teacher.  IMs went to 
15 other students and remained on the Internet for 
three weeks.

 Court: Tinker applies to off-campus expression.  There 
was a reasonable forecast of a material disruption of 
school.

 Wisniewski v. Weedsport Central School District (2nd

Cir. 2007).



Failure to Exercise “Strict Control”

 The student’s journal recorded a dream in which she 
shot her teacher during class.

 Court upheld disciplinary action.  Student brought it to 
school and failed to exercise “strict control” thus 
making it almost certain that it would be seen by 
others.

 Boim v. Fulton County School District, (11th Cir. 2007).



“The douchebags in central office”

 Blog entries from a student were vulgar and
rabble rousing, encouraging people to 
contact the principal to “piss her off more.”

 School barred her from serving as Class 
Secretary, even after her successful write-in 
campaign.

 Court rules for the school.  SEE NEXT SLIDE!



How Does Tinker Apply Here?

 Even though the blog was written off campus “it was 
purposely designed to come onto the campus.” And it 
did disrupt things.

 “Territoriality is not necessarily a useful 
concept…..True enough in 1979, this observation is 
more apt today” due to use of social media.

 Doninger v. Niehoff, (2nd Cir. 2008).



MySpace Profiles

 In Layshock v. Hermitage School District, (3rd Cir. 
2011) the school conceded that there was not a 
substantial disruption of school.  Thus the Tinker Test is 
not applicable and the argument was over Fraser—
vulgar and offensive speech done off campus but 
ending up on campus.  



Hermitage Case: Key Quote

 “We believe the cases relied upon by the 
School District stand for nothing more than 
the rather unremarkable proposition that 
schools may punish expressive conduct that 
occurs outside of school, as if it occurred 
inside the ‘schoolhouse gate,’ under certain 
very limited circumstances, none of which 
are present here.”



A Forecast of Disruption

 In J.S. v. Blue Mountain School District, (3rd Cir. 
2011) the school argued that there was a 
reasonable forecast of disruption based on the 
fake MySpace profile of the principal.

 “The profile was so outrageous that no one could 
have taken it seriously, and no one did.”

 The student did not intend it to reach the school, and 
took steps to keep it private. 



The Queen of Charm

 Kowalski  v. Berkeley County Schools (4th Cir. 2011) is 
the first Circuit Court case to address non-violent 
cyberbullying of a student.

 Court rules for the school, noting the school’s duty to 
prevent bullying.  Thus there is disruption. 

 But she did it all from the home!! SEE NEXT SLIDE!



Metaphysics

 “This argument, however, raises the metaphysical 
question of where her speech occurred when she used 
the Internet as the medium.  Kowalski indeed pushed 
her computer’s keys in her home, but she knew that the 
electronic response would be, as it in fact was, 
published beyond her home and could reasonably be 
expected to reach the school or impact the school 
environment.”



Boys Behaving Badly

 In S.J.W. v. Lee’s Summit R-7 School District
(8th Cir. 2012) the court upheld disciplinary 
action based on a website with “offensive 
and racist comments as well as sexually 
explicit and degrading comments about 
particular female classmates, whom they 
identified by name.”

 The location of the posts less important than the fact 
that they were directed at the school.



Threats of Violence Again

 In Wynar v. Douglas County School District (9th Cir. 
2013) the court upheld the expulsion of a student 
whose increasingly threatening messages to his 
friends outlined plans for a massive school shooting. 
Student had access to weapons, and the plan was 
detailed.  

 Significant: his friends were alarmed, and reported it 
to the school.



And Now There is Bell

 Vulgar off campus rap accusing two  
coaches by name of sexual misconduct
with students. 

 Threats of violence: “get a pistol down your 
mouth/Pow.”

 Posted on Facebook and then YouTube.
 En banc ruling in favor of the school, upholding 

disciplinary action. Bell v. Itawamba County Schools, 
(5th Cir. 2015).



Key Factors in Bell

 Court noted that social media is a 
game changer.  

 Court put its ruling in the context of 
“the recent rise in incidents of violence” 
in schools.

 Emphasis on the student’s intent. Yes, he did this off 
campus, but intended it to reach the school community.



Bell Case: the Mission of Public Education

 Conduct like Bell’s “disrupts, if not destroys, the very 
mission for which schools exist—to educate.”
 “If there is to be education, such conduct cannot 

be permitted.  The real tragedy in this instance is 
that a high school student thought he could, with 
impunity, direct speech at the school community 
which threatens, harasses, and intimidates 
teachers, and as a result, objected to being 
disciplined.”



Takeaway Observations

 Consensus has built that off campus speech is subject 
to discipline under the right circumstances.  Intent to 
reach the school with the message is important.

 Severity of the punishment is a factor in some of these 
cases.

 Ridiculing teachers is one thing; bullying a student is 
another.



More Takeaways

 Concurring opinions in Bell suggest a 
willingness to distinguish between speech on
matters of public concern (Tinker) vs. other 
types of student speech. This was the 
concern that Ms. Tinker herself expressed in the 
amicus brief filed on her behalf.

 Indeed.  We’ve come a long way 
from Tinker….to Bell. 
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