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As of 2015, Facebook has over 1.4 billion users worldwide. Google+, the “new” kid on 

the social networking block, LinkedIn, and Instagram each have over 300 million users.  Twitter 
has close to 290 million users.1  These on-line social networks are rapidly becoming a part of 
everyday life to an increasing number of people, permeating the fabric of every community.  
Undoubtedly, teachers2 have always commented in conversations to each other, their family, or 
friends that they dislike their students or supervisors, disagree with certain school practices or the 
superintendent, or that they got drunk over the weekend.  And because the venting or disclosure 
of personal activities was done in “private” conversations, school boards usually did not become 
aware of them and thus, did not have to deal with any public outcry or take adverse employment 
action against the teacher. However, with the prominence of Facebook and other social media, 
teachers can now post those same “private” feelings to a large group of family, friends, and 
colleagues.  Because social media allows teachers to disseminate their personal opinions and 
feelings with relative ease, should such postings still be treated as comments made to friends at a 
social gathering?   Or are they “electronic comments” that could be regarded as a letter to the 
newspaper, which was the type of speech the United States Supreme Court addressed 
in Pickering v. Bd. of Educ., 391 U.S. 563 (1968)? Is a Facebook “wall” akin to a billboard on 
the interstate?    

Because of the ubiquity of social media, controversy over postings on social media is an 
inescapable aspect of contemporary American culture.  Stories about controversial tweets or 
Facebook postings by prominent athletes, movie stars or other celebrities, and at times, 
politicians or even every-day Americans, fill the national headlines until the tweet or posting is 
removed, followed by a “heartfelt” apology for any offense caused by the message.  Then the 
uproar simmers down until the next occurrence arises.  Boards of education increasingly must 
deal with similar controversy when an employee makes a posting, often outside of the school 
day, that causes public outrage.  When staff engage in inappropriate communications with 
students through social media or when the postings relate to illicit behavior, personnel decisions 
are relatively easy, depending on the level of inappropriateness of those communications.  There 
are likely board policies or code of ethics guidelines from the state teacher licensing board that 
govern such behavior and provide the basis for the personnel action.  However, when postings on 

1 Of course there are other social networks currently in existence, including Tumblr, Snapchat, 
Pinterest to name a few. 
2 References to “teachers” naturally include administrators and other school district employees, 
as the legal issues and analysis would be the same.  
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social media do not involve inappropriate or illicit teacher-student communications but include 
negative criticism of the school district, its staff or students, the First Amendment analysis is 
more difficult.  That difficulty is magnified when the postings relate to matters of public concern 
that are not directly related to the school district.  And of course, when social media postings of a 
private nature become “public” through the actions of others, the analysis is even more muddled.   

This paper will examine how the federal courts have applied First Amendment principles 
to these various types of social media cases.  Because of the limited number of federal court 
cases examining First Amendment implications for social media communications by school 
district employees, we have included a few cases in other public employment arenas that would 
likely be applicable in the school setting. 

 

I. The Legal Framework: A Review 

 As is well-known by now, the United States Supreme Court addressed the issue of free 
speech in the public employment context in a series of cases.   

 In Pickering, the Court established the balancing test that weighs the interests of the 
government employer in promoting the efficiency of the public services it provides against the 
First Amendment interests of the employee’s speech as a citizen.  Important considerations in 
the Pickering balance include whether the speech at issue “impairs discipline by superiors or 
harmony among co-workers, has a detrimental impact on close working relationships for which 
personal loyalty and confidence are necessary, or impedes the performance of the speaker's 
duties or interferes with the regular operation of the [public employer's] enterprise.” Rankin v. 
McPherson, 483 U.S. 378, 388 (1987).   

Later, in Connick v. Myers, 461 U.S. 138 (1983), the Court elaborated on the standard 
from Pickering and held that a public employee must first show that the speech involved a 
“matter of public concern” rather than one of only “personal interest” to the employee. 461 U.S. 
at 147.  The “main thrust” of the speech must relate to a “matter of political, social, or other 
concern to the community.”  Id. at 146.  To determine whether the “main thrust” of the 
employee’s speech is private (personal) or public, the court must examine “the content, form, 
and context of a given statement, as revealed by the whole record.” Id. at 147-148. 

 The Supreme Court further clarified the standard established by Connick and Pickering 
and expanded on the motivation factor for the speech in Garcetti v. Ceballos, 547 U.S. 410 
(2006).  In Garcetti, the Court held that “when public employees make statements pursuant to 
their official duties, the employees are not speaking as citizens for First Amendment purposes, 
and the Constitution does not insulate their communications from employer discipline.”  547 
U.S. at 421 (emphasis added).  Thus, the threshold question is not only whether the employee’s 
speech is on a matter of public concern, but also whether the employee spoke as a citizen on a 
matter of public concern.   

Most recently, the Supreme Court resolved a circuit split involving interpretations 
of Garcetti.  In Lane v. Franks, 134 S. Ct. 2369, 2379 (2014), the Court held that “the mere fact 
that a citizen's speech concerns information acquired by virtue of his public employment does 
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not transform that speech into employee—rather than citizen—speech. The critical question 
under Garcetti is whether the speech at issue is itself ordinarily within the scope of an employee's 
duties, not whether it merely concerns those duties.” 

 It is also worth mentioning here that even if the speech were a part of the motivation for 
the employment decision, the First Amendment claim still fails if the employer can establish that 
the same decision would have been made for another, lawful reason.  Mt. Healthy City Sch. Dist. 
Bd. of Educ. v. Doyle, 429 U.S. 274 (1977).  While this commonly known mixed-motive defense 
is an important tool in defending against First Amendment claims, this paper will focus only on 
cases that solely involve the First Amendment analysis and not those that involve other lawful 
reasons to justify the adverse employment action.  Thus, we do not include cases involving cause 
findings based on performance issues, state law, union agreements or violation of state ethics 
requirements. 

 

II. Application of First Amendment Principles to Social Media Cases by the Federal 
Courts   

 A. Cases Involving Inappropriate/Illicit Teacher-Student Communications:  

 There is no dispute that boards of education can take adverse employment action against 
teachers who have used social media as a means to form sexual relationships with students or 
otherwise to communicate sexually explicit messages to students.  Rarely does the teacher 
attempt to argue that the “speech” in those cases is protected under the First Amendment.  
However, when teachers communicate with students via social media in an unprofessional 
manner, but not necessarily to form sexual relationships, they may seek First Amendment 
protection.   

 

Spanierman v. Hughes, 576 F. Supp. 2d 292 (D. Conn. 2008):  

Plaintiff was a high school teacher who had a MySpace account.  A guidance counselor at 
the school discovered the account and saw the profile page, which included pictures of students 
at the school. Those pictures of the students were located near pictures of naked men with what 
she considered “inappropriate comments” underneath them.  It was also apparent from the profile 
page that Plaintiff was engaging in “peer-to-peer” conversation with his students, such as 
students talking to him about what they did over the weekend at a party or about their personal 
problems.  The guidance counselor spoke to Plaintiff about the inappropriateness of the content 
of his page and the act of engaging on-line with students.  After the conversation, Plaintiff 
deactivated his original MySpace page, but a short time later, he created a new page with a 
different profile name, but essentially the same information.  The new page was discovered and 
Plaintiff was placed on leave, pending an investigation.  Following the investigation, the school 
board decided not to renew Plaintiff’s contract for the subsequent school year. 

Plaintiff brought a host of claims against the school district, including a free speech 
retaliation claim.  The Court first addressed the threshold Garcetti question of whether Plaintiff 
expressed his views as a citizen or as a public employee pursuant to his official duties, despite 
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the fact that neither party raised the issue.  But despite the fact that Plaintiff testified that he used 
his MySpace account to communicate with students about homework and to learn more about the 
students so he could relate to them better, in addition to conducting casual, non-school related 
discussions, the Court held that Plaintiff was not acting pursuant to his responsibilities as a 
teacher, reasoning that “[t]here is no indication in the record that the Plaintiff, as a teacher, was 
under any obligation to make the statements he made on MySpace.”  576 F. Supp. 2d at 309.   
Applying the Pickering/Connick analysis, the Court concluded that the only content on his 
MySpace page that could constitute protected speech was a poem he posted on the page that 
opposed the Iraq war.  However, it concluded that Plaintiff could not show a connection between 
the poem and his dismissal.  Rather, the Court concluded that the school board decided not to 
renew his contract because of his unprofessional communication with students and the Court 
deemed these communications to be disruptive in school. Such speech was not a matter of public 
concern.   

 

Snyder v. Millersville Univ., 2008 WL 5093140 (E.D. Pa.  Dec. 3, 2008) 

Plaintiff was a student teacher at a high school.  The university she attended refused to 
award her an education degree because the cooperating school where she performed her student-
teaching dismissed her due to her use of MySpace.  Although she was a student-teacher, the 
Court treated her as if she had been a teacher because she was expected to maintain all the 
standards of a certified teacher.   

Contrary to the advice and directives she received, Plaintiff sought to communicate about 
personal matters with her students through the MySpace webpage that she maintained throughout 
her student-teaching placement. On several occasions, she informed her students during class 
that she had a MySpace webpage.  One of her MySpace postings contained the following 
statement:  

First, Bree said that one of my students was on here looking at my page, which is 
fine. I have nothing to hide. I am over 21, and I don’t say anything that will hurt 
me (in the long run). Plus, I don’t think that they would stoop that low as to mess 
with my future. So, bring on the love! I figure a couple of students will actually 
send me a message when I am no longer their official teacher. They keep asking 
me why I won’t apply there. Do you think it would hurt me to tell them the real 
reason (or who the problem was)? 

Id. at *6.  The last statement appears to be a criticism of her supervising teacher, whom 
Plaintiff did not like.  There was also a photo of Plaintiff wearing a pirate hat and holding 
a plastic cup with a caption that read, “drunken pirate.”  Upon discovery of the MySpace 
webpage, the school refused to let Plaintiff finish her student-teaching experience, which 
caused her not to get the student-teaching credits needed to obtain the education diploma.  

The Court applied the Pickering/Connick test and held that her postings were not a matter 
of public concern. The Court did not hesitate to conclude that the school district's interests in 
maintaining harmony at the school outweighed her interests to speak to her students online, make 
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a possibly disparaging comment about her supervisor, or display photos of the previous night's 
party.     

 

 B. Cases Involving Negative Criticism of the School District, Staff or Students: 

 As noted above, teachers, like anyone else in other employment settings, feel at times the 
need to vent frustrations stemming from the workplace.  While such actions are understandable, 
they create problems and headaches for school districts when they are done through social 
media.  If the negative criticism draws public attention, the superintendent or board of education 
may not like how the school district or the board is being portrayed.  Whether adverse 
employment action can be taken oftentimes depends on whether the criticism is simply a 
personal grievance or raises a matter of public concern.  And if the criticism is deemed to be a 
matter of public concern, the court will apply the Pickering balancing test. 

 

Richerson v. Beckon, 337 F. App'x 637 (9th Cir. 2009), as amended (Aug. 27, 2009):  

Plaintiff was a “curriculum specialist” and “instructional coach” at the school.  She had a 
blog that was publicly available and made postings on the blog that included several “highly 
personal and vituperative comments” about her employers, union representatives, and fellow 
teachers.  Plaintiff did not refer to any individuals by name, but many were easily identifiable by 
the description of their positions or their personal attributes. The human resources director 
received several complaints from teachers and other employees of the school district, including 
at least one person to whom Plaintiff was assigned as an “instructional coach” and who thereafter 
refused to work with Plaintiff.  The school district transferred Plaintiff to a classroom position on 
the ground that her blog “had fatally undermined her ability to enter into trusting relationships as 
an instructional coach.”  337 F. App'x at 638. 

 In analyzing Plaintiff’s First Amendment retaliation claim, the Court assumed, without 
deciding, that at least some of her speech on the blog was of public concern and that the transfer 
was an adverse employment action. Nevertheless, the Court affirmed summary judgment, 
concluding that the transfer was appropriate under the Pickering balancing test.  The Court 
reasoned that the positions from which Plaintiff was transferred required that she enter into 
trusting mentor relationships with other, less-experienced teachers in order for her to give honest, 
critical, and private feedback.   

 

Munroe v. Cent. Bucks Sch. Dist., 34 F. Supp. 3d 532 (E.D. Pa. 2014): 

Plaintiff was a high school English teacher who had a private blog in which she mostly 
wrote about personal matters such as her food and film preferences, her children, and her yoga 
classes.  However, there were also posts in which she wrote about her students and co-workers. 
Without using names or specific dates, Plaintiff complained about the rudeness and lack of 
motivation among her students, referring to them as “jerk,” “rat-like,” “dunderhead,” “whiny, 
simpering grade-grubber with an unrealistically high perception of own ability level” and 

Copyright © 2015 National School Boards Association. All rights reserved.



“frightfully dim.” Plaintiff also wrote that parents were “breeding a disgusting brood of insolent, 
unappreciative, selfish brats.” She referred to a co-worker by first name and with a vulgar 
epithet.  Plaintiff also complained about the school administration, writing that she had observed 
the administration harass a colleague until he resigned because the administration felt that he was 
an ineffective teacher.  Plaintiff claims that, for most of its history, the blog had no more than 
nine subscribed readers, two of whom were the Plaintiff and her husband. 

Although the blog did not state where she worked or lived, a reporter from a local 
newspaper began asking questions to school administration regarding the blog and its contents. 
The reporter also wrote in an email seeking comments on the fact that students have been 
circulating the blog on Facebook and other social media.  School administration confronted 
Plaintiff about the blog and placed her on immediate, unpaid suspension.  Later that day, Plaintiff 
made a statement to the press regarding the blog.  The following morning, the story was picked 
up by The Huffington Post and news of Plaintiff’s suspension attracted the attention of all the 
major networks and syndicates and the news networks such as CNN, Reuters, and the Associated 
Press.  Plaintiff went on planned maternity leave for the remainder of that school year and 
returned at the start of the following school year.  She received an unsatisfactory evaluation for 
the completed school year and continued to receive negative evaluations during the subsequent 
school year.  Her employment was terminated at the conclusion of that school year. 

The Court first noted that neither party disputed that Plaintiff wrote as a private citizen in 
her blog.  It determined that although the blog as a whole was dominated by personal issues, 
there were occasional passages within certain blog posts that touched “upon broad issues of 
academic integrity, the value of honor, and students’ lack of effort,” each of which were a matter 
of political and social concern.  However, the Court, significantly, analyzed the context of those 
certain posts and concluded that on the few occasions where Plaintiff addressed issues of public 
concern in her blog, she did so in order to discuss other, personal issues: “[f]ar from implicating  
larger discussions of educational reform, pedagogical methods, or specific school policies, 
Plaintiff mostly complained about the failure of her students to live up to her expectations, and 
focused on negative interactions between herself and her students.”  34 F. Supp. 3d at 537-538.  
It reasoned that whatever public concern Plaintiff occasionally touched on ‘is subsumed by 
personal invective; the blog’s ‘overall thrust’ devalues the discussion of public issues.”  Id. at 
538.  The Court ultimately concluded that the blog eroded the necessary trust and respect 
between Plaintiff and her students, as reflected in the fact that at the requests of concerned 
parents, the school permitted students to opt out of her class.  The Court held that Plaintiff’s 
speech was not protected because “in both effect and tone, [it] was sufficiently disruptive so as to 
diminish any legitimate interest in its expression.”  Id. at 541. 

 

Bland v. Roberts, 730 F.3d 368 (4th Cir. 2013), as amended (Sept. 23, 2013): 

Plaintiffs were former employees of the sheriff's office.  The incumbent sheriff was up 
for re-election and was opposed by the third most senior officer in the office, who had resigned 
to run against the sheriff.  After winning reelection, he reappointed 147 of his 159 full-time 
employees. Those not reappointed included the six Plaintiffs, as well as five other deputies and 
one other civilian.  Plaintiffs filed suit, alleging that the sheriff violated their First Amendment 
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right to free association when he refused to reappoint them, and four of them alleged that the 
sheriff violated their right to free speech when he refused to reappoint them because of various 
instances of speech they made in support of his opponent’s campaign.  Two of the instances of 
speech occurred on the opponent’s Facebook campaign page.  Apparently, the sheriff expressed 
his disapproval to his staff about the decision of some to support the opponent’s candidacy on 
Facebook. 

 The first instance of Facebook “speech” involved one of the Plaintiffs going to the 
campaign Facebook page and clicking the “like” button on the campaign page.  Analyzing “what 
it means to ‘like’ something on Facebook,” the Court concluded that the conduct qualified as 
pure speech, in addition to being symbolic expression.  The Court’s reasoning illustrates the 
impact of social media:   

On the most basic level, clicking on the “like” button literally causes to be 
published the statement that the User “likes” something, which is itself a 
substantive statement. In the context of a political campaign’s Facebook page, the 
meaning that the user approves of the candidacy whose page is being liked is 
unmistakable. That a user may use a single mouse click to produce that message 
that he likes the page instead of typing the same message with several individual 
key strokes is of no constitutional significance. 

Id. at 386.  The Court analogized the act of “liking” a political candidate’s campaign page to 
displaying a political yard sign, which the Supreme Court has held to be substantive speech.3  
The other Facebook “speech” was a message posted by one of the Plaintiffs on the campaign 
page indicating support for the campaign.  The Court had no trouble finding that the Facebook 
message constituted pure speech. 

 Applying the Pickering/Connick analysis, the Court first determined that the speech at 
issue was political speech, which is “entitled to the highest level of protection,” Id. at 387, 
citing Meyer v. Grant, 486 U.S. 414 (1988).  It also concluded that there was nothing in the 
record showing that the Facebook support of the opponent’s campaign did anything in particular 
to disrupt the office or would have made it more difficult for Plaintiffs, the sheriff, or others to 
perform their work efficiently.  Accordingly, the Court overturned the trial court’s granting of 
summary judgment on the free speech claim.    

 

Graziosi v. City of Greenville, 775 F.3d 731 (5th Cir. 2015): 

Plaintiff was a sergeant with the city police department who was terminated after posting 
statements critical of her superior officer to hers and the mayor's public Facebook page.  The 
criticism stems from a decision by the police chief not to allow officers to use patrol cars to 
attend the funeral of a police officer who was killed in the line of duty in another town.  The 
district court held that (1) Plaintiff spoke as an employee and not a citizen, (2) she did not speak 

3 City of Ladue v. Gilleo, 512 U.S. 43, 54–56 (1994). 
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on a matter of public concern, and (3) even if it were a matter of public concern, the Pickering 
balancing favored the police department. 

On appeal, the Fifth Circuit disagreed that Plaintiff spoke as an employee, applying the 
recent decision in Lane.  It concluded that the statements she made were not within the ordinary 
scope of her duties as a police officer.  Nonetheless, the Court concluded that her speech was not 
a matter of public concern because the postings were essentially rants against the chief that 
culminated in a demand to “get the hell out of the way.”  Id. at 734.  Additionally, the Court 
reasoned that the context of her speech weighed against a finding that she spoke on a matter of 
public concern since she made the posts immediately after returning to work from an unrelated 
suspension.  The Court recognized that the form—the posting on the mayor’s public Facebook 
page—weigh in favor of the speech being a matter of public concern, but ultimately concluded 
that the content and context outweighed the form.  The Court went ahead and applied 
the Pickering balancing test in favor of the police department, acknowledging the substantial 
interest in preventing insubordination, maintaining discipline and close working relationships.    

 

C. Cases Involving Controversial Communications That Are Not Directly About the 
Employment:  

 Perhaps the most difficult cases are the ones where the teacher makes a posting on social 
media that raises a political issue or one that addresses a current debate in the community or even 
the nation.  The issue raised in the posting may not relate at all to the teacher’s employment but 
may, nonetheless, be of a controversial nature.  When the comments or opinions of the teacher 
draw the attention, and subsequent ire, of some in the community, the school district must 
address the controversy and determine whether the teacher can still be effective.  These cases 
usually turn to the Pickering balancing test. 

 

Czaplinski v. Bd. of Educ., 2015 WL 1399021 (D.N.J. Mar. 26, 2015): 

Plaintiff worked as a security guard for the school district. After learning on the news of 
the incident where black assailants had shot and killed a black Philadelphia police officer, 
Plaintiff posted the following comment on her private Facebook page: “Praying hard for the 
Philly cop shot today by another black thug ... may[be]4 all white people should start riots and 
protests and scare the hell out of them.”  The following day Plaintiff made two more posts: a 
photograph of the slain officer with the caption “This is what a hero looks like” and a comment 
later that day stating the following: 

I made a comment last night about the black thugs that killed a philly cop ... there 
are thugs of every race ... im just tired of race cards being played all over the 
place ... whether black, white, Mexican, Spanish, Puerto rican, Cuban, polish, 

4 There was no dispute that the word “may” in the posting was a typographical error intended to 
say “maybe.” 
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Italian, irish ... we are people.... Maybe if we all just accepted the fact things 
could change. 

That same evening, someone anonymously forwarded Plaintiff's post to the district's 
superintendent and executive director of personnel. The e-mail included the comment “What 
type of employes (sic) do you have posting ‘black thugs' comments? Employing racist security 
guards is trouble. Diversity matters regardless of race. Very troubling.”  Id. at *1.  

 Plaintiff was placed on leave and following a hearing, the school district terminated her 
employment with a letter stating the following grounds: 

Your offensive and inflammatory remark is troubling for any person but it is 
especially inappropriate and disconcerting for a public school security officer. 
School personnel are entrusted to use training, judgment, and commitment to 
fairness to diffuse, resolve and/or appropriately react to disputes, rules violations, 
safety concerns, and other day-to-day events which might otherwise compromise 
student learning and school climate. 

Vineland is a very diverse school district of more than 11,000 pupils and 2,300 
employees of varying backgrounds. Your statement calls into question your 
effectiveness, going forward, as an unbiased arbiter of student or staff 
misbehavior or other incidents which call upon impartial judgment including 
respect and tolerance for diversity. During our hearing you remarked, ‘Even the 
black kids like me,’ as if you felt the need to characterize students. 

A security officer engages in daily corrective action to help guide young people 
by justly and fairly evaluating situations and applying district policies/procedures. 
Your pronouncement has greatly jeopardized your ability to effectively conduct 
the business of public school safety and security because it reasonably calls into 
question the basis of your decision-making. 

Id. at *2.  Plaintiff filed suit alleging that her termination violated her First Amendment rights 
and sought a preliminary injunction against that termination. 

 The Court applied the Pickering/Connick analysis in finding that Plaintiff failed to show 
a likelihood of success on the merits.  It concluded that the matter was one of public concern, 
reasoning that Plaintiff expressed her opinion on an item in the local news that related to “the 
current national debate over police conduct.”  Id. at *4.  Nonetheless, it held that Plaintiff failed 
to show how her interest in free speech likely outweighed the school district’s interest in 
avoiding a perception of racial bias and maintaining security.  The Court reasoned that because 
Plaintiff's job as a security guard was to resolve disputes and maintain peace, her Facebook 
comments could reflect a perceived racial bias, which undermined Plaintiff's individual authority 
in the eyes of the students and staff. 

 

Duke v. Hamil, 997 F. Supp. 2d 1291 (N.D. Ga. 2014) 
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Plaintiff was the Deputy Chief of Police of the Clayton State University (“CSU”) Police 
Department.  On November 6, 2012, shortly after the conclusion of the 2012 presidential 
election, Plaintiff posted an image of the Confederate flag accompanied by the phrase, “It's time 
for the second revolution,” on his personal Facebook page.  He “intended” only those with direct 
access to his page, such as close friends and family, to view the post.  He was not on duty at the 
time of the Facebook posting, and neither the post nor Plaintiff’s Facebook profile referenced his 
employment at the CSU Police Department or his job as a police officer.  Plaintiff took down the 
post within an hour, but during that period someone provided an image of the post to an Atlanta 
television station. A reporter from the station contacted Plaintiff and CSU officials, and the 
station subsequently ran an evening news story discussing both the Facebook post and Plaintiff’s 
position as Deputy Chief of the CSU Police Department.  Following an investigation, Plaintiff 
was demoted from the rank of captain to detective and was stripped of his duties as Deputy 
Chief, resulting in a $15,000 cut in pay.  He was also reassigned from his day-shift patrol duties 
to the less desirable morning shift, which is typically assigned to less experienced officers. 

 Applying the Pickering/Connick analysis, the Court concluded that Plaintiff spoke as a 
citizen on a matter of public concern, reasoning that it related to “matters of political concern to 
the community because a Confederate flag can communicate an array of messages, among them 
various political or historical points of view. Combine this symbol with a statement calling for a 
revolution right after an election, and it is plausible that Plaintiff was expressing his 
dissatisfaction with Washington politicians.”  997 F. Supp. 2d at 1300.  Nonetheless, the Court 
found that the CSU Police Department’s interests outweighed Plaintiff’s interest in speaking.  
Factors that were significant to the Court in its analysis included the following: (1) because the 
potentially offensive messages came from the Department’s second-in-command, it did not have 
to wait to see if the controversy affected the discipline, mutual respect, or trust among the 
officers Plaintiff supervised before addressing it, and (2) the public attention the speech received 
also implicated the Department’s reputation and the public’s trust. 

 Significantly, the Court also addressed the notion that Plaintiff did not intend wide 
dissemination of his speech: “Yet despite his intentions and his quick removal of it, the post 
became public after someone provided the image to a television station. This illustrates the 
very gamble individuals take in posting content on the Internet and the frequent lack of 
control one has over its further dissemination. And even though there was no social media 
policy prohibiting political posts on websites like Facebook, the absence of such a policy did not 
foreclose a response to speech that compromised the Department’s interests.”  Id. at 1302. 

 

Shepherd v. McGee, 986 F. Supp. 2d 1211 (D. Or. 2013): 

Plaintiff was a child protective services worker, a position that entailed investigating 
reports of child abuse and neglect that came to the attention of the department of human services. 
One of her primary functions was to prepare juvenile court cases and make recommendations for 
juvenile court disposition.  The position required the individual to be a “neutral appraiser of the 
settings in which the children lived.”  Id. at 1214.  In working on dependency cases, she was not 
supposed to consider the employment status, religious beliefs, or political beliefs of the adults in 
the home, or concern herself with how they chose to spend money or furnish their home.  
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Plaintiff acknowledged that a majority of parents being assessed by DHS were on TANF, food 
stamps, or some other form of public assistance. 

While so employed, Plaintiff had a Facebook page where she identified her position with 
DHS.  Plaintiff had hundreds of “Facebook friends” who had access to all of the content she 
posted.  Her Facebook friends included a judge, at least three deputy district attorneys, several 
defense attorneys, and over a dozen law enforcement officers.  She made postings about 
individuals on public assistance who had nice cars or televisions, though she did not name any 
by name.  She also made the following post: 

I was listening to the radio and they were making up rules for society. Here are 
my rules: (1) If you are on public assistance, you may not have additional children 
and must be on reliable birth control (e.g. an IUD), (2) If you’ve had your parental 
rights terminated by DHS, you may not have more children .... it’s sterilization for 
you buddy! (3) If you are on public assistance and don’t pay taxes, you shouldn’t 
get taxes back from that child tax credit[,] (4) If you are on public assistance, you 
may not own a big flat screen television, (5) If  you receive food stamps, you 
should be limited on what you may purchase (no more ribeye steaks, candy, soda, 
chips, etc), (6) If you physically abuse your child, someone should physically 
abuse you, (7) I should be president so I can make up more rules, (8) If you don’t 
like my rules, too bad. I have a Ph.D. and you don’t so I get to make up my own 
imaginary rules. 

Id. at 1214-1215.  Plaintiff also added comments in response to comments posted by her 
Facebook friends including “[w]orking at DHS broke me of my liberal ideals from college. Go 
figure[.]”  Id. at 1215.  Upon discovery of her postings, the Department terminated her 
employment. 

 In addressing Plaintiff’s First Amendment claim, the Court avoided the issue of whether 
Plaintiff spoke as a private citizen or public employee or whether her speech was on a matter of 
public concern.  Instead, it held that the Pickering balancing favored the Department.  The Court 
accepted the argument that the postings could be used to question her impartiality and credibility 
and could be used to impeach her during judicial proceedings where she must testify as part of 
her job.  The postings compromised her ability to perform her duties effectively and undermined 
the operation of the Department.  

 

Conclusion 

Although the pervasiveness of social media has increased the number of free speech 
cases school districts must confront, the legal standards have not changed (some might even say 
they have not caught up).  If an employment action is challenged pursuant to the First 
Amendment, courts will first address the question posed in Garcetti and clarified in Lane: was 
the speech at issue itself within the scope of the employee's duties?  If yes, it is not protected 
speech. 

If no, does the speech raise a matter of public concern, as set forth in Connick, or is it 
purely personal speech.  In order to be public, the “main thrust” of the speech must relate to a 
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“matter of political, social, or other concern to the community.”  Whether the “main thrust” of 
the employee’s speech is personal or public depends on the “content, form, and context of a 
given statement.”   

And even if the speech is a matter of public concern, the court will apply the Pickering 
balancing test, which weighs the interests of the government employer in promoting the 
efficiency of the public services it provides against the First Amendment interests of the 
employee’s speech as a citizen. 

            As the sampling of the few cases to date shows, the Pickering balancing oftentimes 
favors the employer when the speech is disseminated over the internet, especially when that 
employer is a school district, who naturally has a substantial interest in ensuring that its teachers 
can effectively perform the critical function of educating the children and relating to their 
parents.  Controversial speech via social media can quickly gain widespread media attention, 
which will result in extraordinary pressure for a board of education to act.  However, before 
adverse employment action is taken, this First Amendment analysis must be made to avoid 
unnecessary litigation exposure. 
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