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THE USSC 2014 TERM 

NSBA filed amicus briefs in three cases that were granted review and decided during the 2014 term. It 
also filed an amicus brief in support of a school district’s petition for certiorari, which was denied review. 
 
Merit Stage Briefs 
 
Perez v. Mortgage Bankers Association, Mortgage Bankers Ass’n v. Harris, 720 F.3d 966 (D.C. Cir. 2013), 
cert. granted sub nom. Perez v. Mortgage Bankers Ass’n, 134 S.Ct. 2820 (U.S. June 16, 2014) (No. 13-1041), 
decided 135 S. Ct. 1199 (Mar. 9, 2015). 
 
A unanimous U.S. Supreme Court reversed the holding of the U.S. Court of Appeals for the D.C. Circuit 
that significant changes to a federal agency’s definitive interpretive rules are subject to the notice and 
comment requirements of the Administrative Procedure Act (APA). Although all nine justices concurred 
in the judgment, Justice Alito wrote a separate opinion concurring in part and concurring in the judgment. 
Justice Scalia and Justice Thomas filed opinions concurring in the judgment. Justice Sotomayor, joined by 
Chief Justice Roberts and Justices Kennedy, Ginsburg, Breyer and Kagan, spoke for the Court. 
 
This case addressed the question of whether an administrative agency is required to engage in notice-
and-comment rulemaking, pursuant to the Administrative Procedures Act, before it substantially alters 
an existing interpretive rule of an agency regulation. Respondent, Mortgage Bankers Association (MBA), 
filed its initial lawsuit in D.C. federal district court against former U.S. Secretary of Labor Hilda Solis. The 
suit sought injunctive and declaratory relief regarding the Department of Labor’s (DOL) issuance of a 
2010 opinion letter that reversed the agency’s earlier position on exceptions to the Fair Labor Standards 
Act (FLSA). 
 
In 2006, DOL issued an opinion letter, at the request of MBA and other similarly regulated entities that 
interpreted a provision of the law exempting certain employees from overtime benefits. Specifically, this 

                                                   
1 The assistance of Thomas W. Burns, NSBA Legal Research Specialist, is gratefully acknowledged. 
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2001 guidance document exempted mortgage loan officers from the FLSA’s overtime wage requirement. 
Four years later, the Department explicitly withdrew this earlier interpretation. In its place, DOL  held 
that mortgage loan officers no longer qualify for the exception and, thus, employers would be responsible 
for paying their loan officers overtime wages pursuant to the FLSA.  
 
Relying on the D.C. Circuit’s prior holding in MetWest v. Secretary of Labor2, the U.S. District Court for 
the District of Columbia ultimately held in favor of the Department, concluding that the MBA failed to 
demonstrate “substantial and justifiable reliance” on the 2006 interpretation. Furthermore, the court 
held that the 2010 opinion letter was not wholly inconsistent with the Department’s initial regulations, 
and, accordingly, the new interpretation was not arbitrary and capricious or an abuse of discretion. 
 
On appeal, a three-judge panel of the D.C. Circuit Court reversed the district court’s decision and 
ordered the agency to vacate its 2010 interpretive rule. Addressing primarily the issue of reliance, the 
court clarified its previous holding in MetWest by stating that the interpretive rule doctrine articulated 
in Paralyzed Veterans of America v. D.C. Arena L.P.3 does not require reliance to be demonstrated as a 
stand-alone element. Rather, reliance is merely one factor in determining the “definitiveness” of an 
agency decision, and, “[o]nce a court has classified an agency interpretation as such, it cannot be 
significantly revised without notice and comment rulemaking.”4 
 
Writing for the majority, Justice Sotomayor stated that the Paralyzed Veterans doctrine is contrary to 
the clear text of the APA’s rulemaking provisions and improperly imposes on agencies an obligation 
beyond the APA’s maximum procedural requirements,5 rejecting MBA’s argument that the DOL 
interpretation was procedurally invalid. The majority found that the APA’s exemption of interpretive 
rules from the notice-and-comment process is fatal to the Paralyzed Veterans doctrine.6 She pointed out 
that because an agency is not required to use notice-and-comment procedures to issue an initial 
interpretive rule, it is also not required to use those procedures to amend or repeal that rule.7 
Sotomayor stated: “By mandating notice-and-comment procedures when an agency changes its 
interpretation of one of the regulations it enforces, Paralyzed Veterans creates a judge-made procedural 
right that is inconsistent with Congress’ standards.”8 She also found MBA’s practical and policy arguments 
for upholding the Paralyzed Veterans doctrine unpersuasive.9 Finally, Sotomayor concluded that the MBA 
had waived its argument that the 2010 DOL interpretation should be classified as a legislative rule 10 and 

                                                   
2 560 F.3d 506 (D.C. Cir. 2009). 
3 117 F.3d 579, 586 (D.C. Cir. 1997) (holding that “[o]nce an agency gives its regulation an 
interpretation, it can only change that interpretation as it would formally modify the regulation itself: 
through the process of notice and comment rulemaking.”); Alaska Prof’l Hunters Ass’n, Inc. v. FAA, 177 
F.3d 1030 (D.C. Cir. 1999). 
4 Id. 
5 Perez v. Mortgage Bankers Ass’n, No. 13-1041, 135 S. Ct. 1199, 1203 (Mar. 9, 2015). 
6 Id. at 1206. 
7 Id. 
8 Id. at 1202. 
9 Id. at 1209. 
10 Id. at 1210. 
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the recourse of regulated entities against agency decisions that skirt notice and comment provisions is 
to challenge them in court as arbitrary and capricious.11 
 
All three concurring opinions agreed that the Paralyzed Veterans doctrine is incompatible with the APA. 
However, Justices Alito, Scalia, and Thomas argued that a larger issue lurked in the cases. Specifically, as 
Thomas stated with respect to “the legitimacy of our precedents requiring deference to administrative 
interpretations of regulations, ... [t]hat line of precedents [began] with Bowles v. Seminole Rock & Sand 
Co., 325 U. S. 410 (1945).”12 
 
NSBA, along with several other organizations that advocate on behalf of public sector employers, signed 
on to the State and Local Legal Center’s (SLLC) amicus brief.13 SLLC’s brief unsuccessfully urged the 
Court to affirm the U.S. Court of Appeals for the District of Columbia Circuit’s holding that significant 
changes to definitive interpretive rules are subject to notice and comment requirements.  
 
The brief made two main arguments. First, notice and comment procedures are necessary before making 
significant changes to definitive agency interpretations of regulations in order to preserve 
the Administrative Procedures Act’s (APA) carefully considered statutory scheme and the separation of 
powers. Second, a notice and comment procedure is necessary to safeguard state and local reliance 
interests and to preserve the appropriate balance between state and federal power.  
 
Ohio v. Clark, 999 N.E.2d 592 (Ohio 2013), cert. granted sub nom Ohio v. Clark, 135 S.Ct. 43 (U.S. Oct 
02, 2014) (No. 13-1352, 13A930), 135 S. Ct. 2173 (June 18, 2015). 
 
In a unanimous decision, the Supreme Court ruled that a teacher’s in-court testimony regarding out-of-
court statements made by a minor student regarding alleged physical abuse does not violate the Sixth 
Amendment’s Confrontation Clause.14 The Court indicated that a statement qualifies as testimonial if 
the “primary purpose” of the conversation was to “creat[e] an out-of-court substitute for trial 
testimony.”15 The Court determined that statements to individuals who are not principally charged with 
uncovering and prosecuting criminal behavior are significantly less likely to be testimonial than those 
given to law enforcement officers.16 
 
Justice Alito issued the Court’s opinion. Justice Scalia, joined by Justice Ginsburg filed an opinion 
concurring in the judgment. Justice Thomas also filed an opinion concurring in the judgment. At issue 
was whether the Sixth Amendment’s Confrontation Clause prohibited prosecutors from introducing the 
child’s out-of-court statements to his teachers when the child was not available to be cross-examined.  
 

                                                   
11 Id.  
12 Id. at 1213 (Thomas, J., concurring). 
13 NSBA’s amicus brief is available at 
http://www.nsba.org/sites/default/files/reports/Perez%20v%20%20Mortgage%20Bankers%20Association-10-16-14.pdf 
14 Ohio v. Clark, 135 S. Ct. 2173, 2181 (June 18, 2015). 
15 Id. at 2180. 
16 Id. 

http://www.nsba.org/sites/default/files/reports/Perez%20v%20%20Mortgage%20Bankers%20Association-10-16-14.pdf
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L.P., a minor who was three years old, was left by his mother in the care of Darius Clark, her boyfriend. 
Teachers subsequently discovered red marks on L.P. and a bloodshot eye, both of which appeared to be 
signs of abuse. The teachers questioned L.P., who identified Clark as his abuser. During a subsequent 
visit to the kids, which took place at Clark’s mother’s home, a social worker noticed that L.P. and his 
sister, A.T., both had injuries and took them to a hospital. A physician discovered additional injuries 
suggesting child abuse.  
 
A grand jury indicted Clark on five counts of felonious assault (four related to A.T.; one related to L.P.), 
two counts of endangering children (one for each child), and two counts of domestic violence (one for 
each child). At trial, the State introduced L.P.’s statements to his teachers as evidence of Clark’s guilt, 
but L.P. himself did not testify. Under Ohio law, children younger than 10 years old are incompetent to 
testify if they “appear incapable of receiving just impressions of the facts and transactions respecting 
which they are examined, or of relating them truly.” After conducting a hearing, the trial court concluded 
that L. P. was not competent to testify.  
 
Clark moved to exclude testimony about L.P.’s out-of-court statements under the Confrontation Clause. 
The trial court denied the motion, ruling that L.P.’s responses were not testimonial statements covered 
by the Sixth Amendment. The jury found Clark guilty on all counts except for one assault count related 
to A.T.17 An Ohio appellate court reversed on the ground that the introduction of L.P.’s out-of-court 
statements violated the Confrontation Clause.  
 
The Ohio Supreme Court affirmed. It held that, “under this court’s Confrontation Clause decisions, 
L.P.’s statements qualified as testimonial because the primary purpose of the teachers’ questioning was 
not to deal with an existing emergency but rather to gather evidence potentially relevant to a subsequent 
criminal prosecution.”18 
 
Writing for the Court, Justice Alito first pointed out U.S. Supreme Court precedent which established 
that testimonial statements made to law enforcement officers implicate the Confrontation Clause, but 
the question of whether similar statements to individuals other than law enforcement officers would 
raise similar issues under the Confrontation Clause had been reserved.19 Reviewing the Court’s 
Confrontation Clause jurisprudence, the majority found that the Confrontation Clause does not bar 
every statement that satisfies the “primary purpose” test.20  
 
Alito concluded that “the primary purpose test is a necessary, but not always sufficient, condition for the 
exclusion of out-of-court statements under the Confrontation Clause.”21 The Court declined to adopt 
a categorical rule excluding such statements from the Sixth Amendment’s reach “[b]ecause at least some 
statements to individuals who are not law enforcement officers could conceivably raise confrontation 
concerns.”22 However, he emphasized “such statements are much less likely to be testimonial than 
                                                   
17 Id. at 2178. 
18 Id. 
19 Id. at 2180. 
20 Id. at 2175. 
21 Id. at 2180-81. 
22 Id. at 2181. 
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statements to law enforcement officers.”23 As a result, Alito held: “L.P.’s statements clearly were not 
made with the primary purpose of creating evidence for Clark’s prosecution. Thus, their introduction at 
trial did not violate the Confrontation Clause.”24 
 
Instead, he determined that the teachers’ “first objective was to protect L.P.”25 He also pointed out that 
L.P.’s age supported the conclusion that the statements in question were not testimonial, noting that 
“[s]tatements by very young children will rarely, if ever, implicate the Confrontation Clause.”26 In 
addition, he bolstered his reasoning by stating that “there is strong evidence that statements made in 
circumstances similar to those facing L.P. and his teachers were admissible at common law.”27 Justice 
Alito also stressed “the fact that L.P. was speaking to his teachers remains highly relevant.”28 He posited, 
“Statements made to someone who is not principally charged with uncovering and prosecuting criminal 
behavior are significantly less likely to be testimonial than statements given to law enforcement 
officers.”29 In so stating, Alito rejected Clark’s argument that the state’s mandatory reporting obligations 
made teachers the functional equivalent of law enforcement when dealing with suspected child abuse.30  
 
NSBA and the Ohio School Boards Association, along with the National Education Association and the 
American Federation of Teachers, filed an amicus brief31 that successfully urged the U.S. Supreme Court 
to reverse the Ohio Supreme Court’s holding: 
 
(1)that teachers are acting as agents of law enforcement when questioning a minor student regarding 
suspected child abuse pursuant to Ohio’s mandatory reporting law for purposes of the Sixth 
Amendment’s Confrontation Clause; and 
 
(2) that out-of-court statements to a teacher in response to the teacher’s concern about potential child 
abuse qualify as “testimonial” statements subject to the Confrontation Clause. 
 
EEOC v. Abercrombie & Fitch Sales, 14-86, 731 F.3d 1106 (10th Cir.), cert. granted, 135 S.Ct. 44 
(U.S. Oct 02, 2014) (No. 13A1139, 14-86), 135 S. Ct. 2028 (June 1, 2015). 

In an 8-1 split, the Supreme Court reversed the decision of the U.S. Court of Appeals for the Tenth 
Circuit, which held that, under Title VII, an employer is only required to provide an employee or 
prospective employee with a religious accommodation when the employer has actual knowledge of the 
need for accommodation. The eight justice majority held: “To prevail in a disparate-treatment claim, an 
applicant need show only that his need for an accommodation was a motivating factor in the employer’s 
                                                   
23 Id. 
24 Id. 
25 Id. 
26 Id. at 2181-82. 
27 Id. at 2182. 
28 Id. 
29 Id.; see, e.g., Giles v. California, 554 U.S. 353, 376 (2008). 
30 Clark, 135 S. Ct. at 2182. 
31 NSBA’s amicus brief is available at 
http://www.nsba.org/sites/default/files/reports/Ohio%20v%20%20Clark%20Brief%20No%20%2013-1352.pdf 
 

http://www.nsba.org/sites/default/files/reports/Ohio%20v%20%20Clark%20Brief%20No%20%2013-1352.pdf
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decision, not that the employer had knowledge of his need.”32 Justice Scalia, joined by Chief Justice 
Roberts and Justices Kennedy, Ginsburg, Breyer, Sotomayor, and Kagan, delivered the Court’s opinion. 
Justice Alito filed an opinion concurring in judgment. Justice Thomas filed an opinion concurring in part 
and dissenting in part. 

Abercrombie & Fitch’s dress code prohibited employees from wearing caps.33 Samantha Elauf was denied 
a job at Abercrombie because she wears a hajib.34 Though she wore a hajib to her interview, Elauf did 
not tell Abercrombie that she wore a hajib for religious reasons or that she needed an accommodation.35 
The issue was whether an employer can be liable under Title VII of the Civil Rights Act of 1964 for 
refusing to hire an applicant or discharging an employee based on a “religious observance and practice” 
only if the employer has actual knowledge that a religious accommodation was required and the 
employer's actual knowledge resulted from direct, explicit notice from the applicant or employee. 

The Tenth Circuit granted Abercrombie summary judgment because Elauf did not tell Abercrombie that 
she wore a hajib for religious reasons or that she needed an accommodation--even though the 
Abercrombie employee who failed to hire her assumed as much.36  Among other reasons, the Tenth 
Circuit relied on circuit precedent that held that for an employee to receive a religious accommodation 
he or she had to tell the employer about the conflict between his or her religious belief and a work 
rule.37 
 
In reversing the Tenth Circuit’s decision, Justice Scalia, writing for the eight-justice majority, held that 
“[t]o prevail in a disparate-treatment claim, an applicant need show only that his need for an 
accommodation was a motivating factor in the employer’s decision, not that the employer had knowledge 
of his need.”38 The majority concluded that the use of the term “because of” in the disparate treatment 
provision of Title VII “does not impose a knowledge requirement.”39 Emphasizing that Title VII’s 
intentional discrimination provision “prohibits certain motives, regardless of the state of the actor’s 
knowledge,” it pointed out that “[m]otive and knowledge are separate concepts.”40  
 
According to the majority, “If the applicant actually requires an accommodation of that religious practice, 
and the employer’s desire to avoid the prospective accommodation is a motivating factor in his decision, 
the employer violates Title VII.”41 It rejected Abercrombie’s suggestion that the Court adopt a rule 
requiring the employer to have actual knowledge of a conflict between an applicant’s religious practice 
and a work-related rule.42 It found that such a rule would add a knowledge requirement to Title VII that 

                                                   
32 Equal Employment Opportunity Comm’n v. Abercrombie & Fitch, No. 14-86, 135 S. Ct. 2028, 2032 (June 1, 2015). 
33 Id. at 2031. 
34 Id. 
35 Id. 
36 Id. 
37 Id. 
38 Id. at 2030. 
39 Id. at 2032. 
40 Id. at 2033. 
41 Id. 
42 Id. at 2032. 
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does not presently exist in the law, and can only be added by Congress in its legislative capacity.43 Thus, 
the majority concluded that “the rule for disparate-treatment claims based on a failure to accommodate 
a religious practice is straightforward: An employer may not make an applicant’s religious practice, 
confirmed or otherwise, a factor in employment decisions.44   
 
NSBA’s brief made three arguments.45 First, the Title VII religious accommodation framework should 
not be changed because the EEOC chose not to pursue those claims. The rule requiring an employee to 
provide notice of the need for a religious accommodation is straightforward and it makes sense that an 
employer cannot be held liable for failing to accommodate someone’s religion when it had no knowledge 
of that person’s religion.  
 
Second, the rule the EEOC proposes in this case would force employers to rely on stereotypes about 
their employees’ religions in violation of Title VII. The Tenth Circuit’s decision, consistent with other 
Circuit Court rulings, is more in keeping with the policy considerations of Title VII and should therefore 
be upheld. 
 
Third, if the Court reverses the Tenth Circuit decision, thereby requiring employers to inquire into 
prospective employees’ religions, employers will be placed in a Catch-22 situation.  Employers will either 
be sued for failing to ask about an employee or prospective employee’s need for a religious 
accommodation or employers will face potential liability under Title VII for making pre-employment 
inquiries about an employee or prospective employee’s religion based on assumptions and stereotypes. 
 
In addition to these three cases, the Supreme Court decided four other cases that have implications for 
school districts. 
 
Additional Decisions 
 
Obergefell v. Hodges, No. 14–556, 135 S. Ct. 2584, 2593 (June 26, 2015). 
 
In a 5-4 decision, the U.S. Supreme Court ruled that the Fourteenth Amendment requires a state to 
license a marriage between two people of the same sex and to recognize a marriage between two people 
of the same sex when their marriage was lawfully licensed and performed out-of-state.  
 
Michigan, Kentucky, Ohio, and Tennessee define marriage as a union between one man and one woman. 
The petitioners, 14 same-sex couples and two men whose same-sex partners are deceased, filed suits in 
the federal district courts in their home states, claiming that respondent state officials violated the 
Fourteenth Amendment by denying them the right to marry or to have marriages lawfully performed in 
another State given full recognition. Each District Court ruled in petitioners’ favor, but the Sixth Circuit 
consolidated the cases and reversed.46 
                                                   
43 Id. at 2033. 
44 Id. 
45 NSBA’s amicus brief is available at http://www.nsba.org/sites/default/files/reports/EEOC%20v.%20AF%20-
%20Amicus%20Brief%20January%202015.pdf 
46 Obergefell v. Hodges, No. 14–556, 135 S. Ct. 2584, 2593 (June 26, 2015). 
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Justice Kennedy, joined by Justices Ginsburg, Breyer, Sotomayor, and Kagan, delivered the Court’s 
opinion. The majority began with the discussion of the history of marriage from a time when marriages 
of members of the opposite sex were arranged to the time when it became a voluntary contract.47 The 
majority’s review encompassed a discussion of the emergence of gay and lesbian rights in the United 
States. In its discussion, the majority pointed out that the U.S. Courts of Appeals have held that excluding 
same sex couples from marriage violates the Constitution.48 It also noted that there have been a number 
of federal district court decisions “addressing same-sex marriage—and most of them, too, have 
concluded [that] same-sex couples must be allowed to marry.”49  
 
The majority said, “After years of litigation, legislation, referenda, and the discussions that attended these 
public acts, the States are now divided on the issue of same-sex marriage.”50 Turning to the Fourteenth 
Amendment claim, citing Loving v. Virginia, 51the majority pointed out that the Supreme Court “has long 
held the right to marry is protected by the Constitution.”52 While conceding that the Court’s cases 
“describing the right to marry presumed a relationship involving opposite-sex partners,” it stressed that 
“in assessing whether the force and rationale of its cases apply to same-sex couples, the Court must 
respect the basic reasons why the right to marry has been long protected.”53 
 
As a result, the majority concluded that “same-sex couples may exercise the right to marry.”54 Its 
conclusion was based on four principles and traditions:55  
 
▪ The right to personal choice regarding marriage is inherent in the concept of individual autonomy. 
 
▪ The right to marry is fundamental because it supports a two-person union unlike any other in its 
importance to the committed individuals.  
 
▪ The right to marry safeguards children and families, and thus draws meaning from related rights of 
child-rearing, procreation, and education.  
 
▪ This Court’s cases and the Nation’s traditions make clear that marriage is a keystone of our social 
order. 
  

                                                   
47 Id. at 2593-94. 
48 Id. at 2596. 
49 Id. at 2597. 
50 Id. 
51 Loving v. Virginia, 388 U.S. 1, 12 (1967). 
52 Obergefell, 135 S. Ct. at 2598. 
53 Id. at 2598-99. 
54 Id. at 2599. 
55 Id. 
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Mach Mining LLC v. Equal Employment Opportunity Commission, No. 11–879, 2013 WL 319337 
(S.D.Ill., Jan. 28, 2013), 738 F.3d 171 (7th Cir. 2013), cert. granted, 134 S.Ct. 287 (Jun. 30, 2014), No. 13–
1019, 135 S.Ct. 1645 (Apr. 29, 2015). 
 
The U.S. Supreme Court issued a unanimous decision. The Court ruled that federal courts have authority 
to make sure the Equal Employment Opportunity Commission (EEOC) is trying hard enough to settle 
charges of job discrimination before filing lawsuits against employers.56 The justices said that lower courts 
can review whether government lawyers were being reasonable during settlement negotiations with 
companies accused of bias.57 
 
Although the EEOC has a legal duty to try settling cases first, the question was how much a court 
could look into those negotiations to make sure the EEOC was acting in good faith. A number 
of employers have complained that the EEOC has been overly aggressive in recent years, rushing to file 
costly lawsuits without trying to resolve disputes informally. The federal government argued that courts 
should have no role in probing confidential settlement talks. But business groups called for expansive 
review. 

Justice Kagan, writing for the Court, adopted a middle ground. She said the scope of judicial review is 
limited and respects the “expansive discretion” the law gives to the EEOC over settlement talks, known 
as conciliation.58 She said the EEOC must inform an employer about specific charges of discrimination 
and which employees have suffered.59 The EEOC must also try to engage the employer in a discussion 
to give the company a chance to stop practices that may discriminate against racial minorities, women 
or other protected groups.60 

According to Kagan, the EEOC can simply present a sworn affidavit saying it has met these 
requirements.61 If a lower court finds the EEOC has fallen short, it can require the commission to resume 
settlement talks.62 

Elonis v. United States, No. 13–983, 135 S.Ct. 2001 (Jun. 1, 2015). 

The U.S. Supreme Court, in a 7-2 split, held that the Third Circuit’s instruction, requiring only negligence 
with respect to the communication of a threat, was not sufficient to support a conviction under Section 
875(c).63 Elonis’s conviction was premised solely on how his posts would be viewed by a reasonable 
person, a standard feature of civil liability in tort law inconsistent with the conventional criminal conduct 
requirement of “awareness of some wrongdoing.”64 Section 875(c)’s mental state requirement is satisfied 

                                                   
56 Mach Mining LLC v. Equal Employment Opportunity Commission, 135 S.Ct. 1645, 1662-63 (Apr. 29, 2015) 
57 Id. at 1662. 
58 Id. at 1656. 
59 Id. at 1654. 
60 Id. at 1655. 
61 Id. at 1656. 
62 Id. 
63 Elonis v. United States, No. 13–983, 135 S.Ct. 2001, 2012 (Jun. 1, 2015) 
64 Id. at 2011.  
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if the defendant transmits a communication for the purpose of issuing a threat or with knowledge that 
the communication will be viewed as a threat.65 

Chief Justice Roberts, joined by Justices Scalia, Kennedy, Ginsburg, Breyer, Sotomayor, and Kagan, issued 
the Court’s opinion. Justice Alito filed an opinion concurring in part and dissenting in part. Justice Thomas 
filed a dissenting opinion. 

The Roberts led majority pointed out that generally “a guilty mind is a necessary element in the 
indictment and proof of every crime.”66 As a result, it found “criminal statutes are generally interpreted 
to include broadly applicable scienter requirements, even where the statute . . . does not contain them.”67 
The majority concluded: “Elonis’s conviction was premised solely on how his posts would be viewed by 
a reasonable person, a standard feature of civil liability in tort law inconsistent with the conventional 
criminal conduct requirement of ‘awareness of some wrongdoing,’”68 

The issue in this case involves what standard to apply to determine whether an individual’s online postings 
constitute a “true threat” exception to the First Amendment’s free speech protection. The petitioner, 
Anthony Elonis, was charged under federal law with transmitting in interstate commerce communications 
containing a threat to injure the person of another in violation of 18 U.S.C. § 875(c).  

Young v. United Parcel Service Inc., 707 F.3d 437 (4th Cir. 2013), cert. granted, 134 S. Ct. 2898 (U.S. 
July 1, 2014) (No. 12-1226), 135 S.Ct. 1338 (Mar. 25, 2015). 
 
The U.S. Supreme Court, in a 6-3 decision, agreed with a former driver for United Parcel Service (UPS) by 
giving her another chance to argue that the package delivery company discriminated against her when it 
refused to accommodate her request for light duty while she was pregnant.69 The Court’s majority 
revived Peggy Young’s discrimination claim against UPS, vacating a U.S. Court of Appeals for the Fourth 
Circuit three-judge panel’s ruling upholding the federal district court’s dismissal of Young’s claim, and 
remanding the case to the Fourth Circuit panel.70  
 
At issue in this case was whether the Pregnancy Discrimination Act (PDA) requires an employer that 
provides accommodations to employees who are not pregnant to provide those same accommodations 
to pregnant employees. Additionally, under what circumstances must an employer that provides work 
accommodations to non-pregnant employees with work limitations provide those same accommodations 
to pregnant employees who are similar in their ability or inability to work?71 
 
Writing for the majority, Justice Stephen Breyer said the lower court failed to consider the effects of 
UPS policies that covered non-pregnant workers who might have disabilities, injuries or otherwise might 

                                                   
65 Id. at 2013. 
66 Id. at 2009 
67 Id. 
68 Id. at 2003. 
69 Young v. United Parcel Service Inc., 135 S.Ct. 1338, 1355-56 (Mar. 25, 2015) 
70 Id. at 1356. 
71 42 U.S.C. §2000(e) et seq. 
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need accommodations.72 Breyer said there is a “genuine dispute as to whether UPS provided more 
favorable treatment to at least some employees whose situation cannot reasonably be distinguished from 
Young’s.”73 Justice Antonin Scalia, joined by Anthony Kennedy and Clarence Thomas, wrote a dissenting 
opinion accusing the court majority of coming up with “an interpretation that is as dubious in principle 
as it is senseless in practice.”  
 
The impact of the ruling could be limited in part because a 2008 amendment to the Americans with 
Disabilities Act could now protect women in Young’s situation. The U.S. Equal Employment Opportunity 
Commission has said employees must offer accommodations to pregnant women just as they do for 
other workers with similar physical limitations.74 
 
Petition Stage Amicus Brief 
 
Ridley Sch. Dist. v. M.R., 744 F.3d 112 (3d Cir. 2014), petition for cert. filed Jun. 20, 2014 (No. 13-1547), 
review denied, 135 S.Ct. 2309 (May 18, 2015) 
 
On May 18, 2015, the U.S. Supreme Court rejected Ridley School District’s (RSD) petition for certiorari, 
asking the Court to review the U.S. Court of Appeals for the Third Circuit’s decision in Ridley School 
District v. M.R. RSD urged the Supreme Court to reverse the Third Circuit’s holding that the school 
district is obligated to reimburse parents for private school tuition expenses under the Individuals with 
Disabilities Education Act’s (IDEA) stay-put provision until the Court of Appeals affirmed the district 
court’s decision, which overruled the hearing officer’s ruling in the parents’ favor.  
 
NSBA, the Pennsylvania School Boards Association (PSBA), and the National Association of State 
Directors of Special Education (NASDSE) filed an amicus brief75 urging the U.S. Supreme Court to review 
the U.S. Court of Appeals for the Third Circuit’s decision in M.R. v. Ridley School District, which extends 
the school district’s obligation to reimburse parents for private school tuition expenses under the 
Individuals with Disabilities Education Act’s (IDEA) stay-put provision until the Court of Appeals affirmed 
the district court’s decision, which overruled the hearing officer’s ruling in the parents’ favor. 
 
The Third Circuit’s three-judge panel stated: “Nothing in the statute or this circuit’s law provides a basis 
for changing E.R.’s stay-put placement back to the public school during the pendency of the dispute 
process, notwithstanding the school district’s successful appeal of the administrative 
decision.”76  Agreeing with the U.S. Court of Appeals for the Ninth Circuit and the district court, the 
panel concluded that IDEA’s statutory language and the “protective purposes” of the stay-put provision 

                                                   
72 Young at 1355. 
73 Id. 
74 EEOC Enforcement Guidance on Pregnancy Discrimination and Related Issues, Equal Employment Opportunity 
Commission (Jun. 25, 2015), available at http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm 
75 NSBA’s amicus brief is available at http://www.nsba.org/sites/default/files/reports/13-1547NSBA %20 Amicus 
%20Brief.pdf 
76 Ridley Sch. Dist. v. M.R., 744 F.3d 112, 124 (3d Cir. 2014. 

http://www.nsba.org/sites/default/files/reports/13-1547NSBA%20%20%20Amicus%20%20Brief.pdf
http://www.nsba.org/sites/default/files/reports/13-1547NSBA%20%20%20Amicus%20%20Brief.pdf
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demonstrated that Congress intended stay-put placement to remain in effect through the final resolution 
of the dispute, which included the parents’ appeal to the Third Circuit.77 
 
The brief in support of the Ridley School District made two main arguments as to why the Supreme 
Court should review the Third Circuit panel’s decision extending the school district’s obligation to 
provide for tuition reimbursement. 
 
First, NSBA stated that extending “school districts’ obligations to pay for private school placements while 
stay-put continues through litigation—including appeals of trial court rulings in a school district’s favor—
creates a perverse incentive for parents to prolong appeals simply to reap the benefit of private school 
tuition funded by public dollars.” NSBA’s brief stresses that under these circumstances, parents have 
almost no incentive to participate in “IDEA’s collaborative framework which requires educators and 
parents to work together to form education plans, or to hasten resolution of a dispute once a due 
process complaint has been filed.” This results in “prolonged, often futile, litigation [that] frustrates the 
clear purposes of the IDEA to resolve disputes expeditiously.” 

The second argument emphasized that the Third Circuit’s decision imposes a costly financial burden on 
school districts requiring them to continue funding unnecessary placements after a district court has 
determined that the school district has provided a free appropriate public education. NSBA states that 
“[a] clear ruling from this Court regarding the outer limits of the financial obligations of a school district 
for a student’s stay-put placement would make the law consistent throughout the circuits, support the 
IDEA’s collaborative framework, and deter parents from pursuing unnecessary judicial appeals that inflict 
undue financial burdens and educational costs.” 
 
The Supreme Court’s 2014 term also saw the court reject petitions for certiorari in sixteen school law 
cases in addition to Ridley. 
 
Petitions for Certiorari Denied: 
 
Lynch v. Alabama,78 No. 13-1232  
Issues: 1) Whether black public school children and their parents have standing to challenge the validity 
of a law adopted for the purpose of limiting the imposition on whites of property taxes that would be 
used to educate black public school students; 2) Whether the district judge in this case applied the 
correct legal standard in determining that certain state constitutional amendments at issue in this case 
were enacted for a nondiscriminatory purpose; and 3) Whether the equal protection clause was violated 
by a state constitutional amendment adopted for the purpose of entrenching pre-existing race-based 
property tax assessments.  
Review denied October 6, 2014.  
  

                                                   
77 Id. at 125. 
78 739 F.3d 1273 (11th Cir. 2014), cert. denied 135 S.Ct. 53, (2014). 



 
A View From the High Court – Significant Decisions Affecting Public Schools and the NSBA Legal Advocacy 

Agenda 
 

 

Copyright 2015 © National School Boards Association. All Rights Reserved.  13 

Freshwater v. Mt. Vernon City Sch. Dist. Bd. of Educ.,79 Docket No. 13-1311  
Issues: 1) Whether firing a public school teacher for checking out and possessing school library books 
as a form of passive protest violates the First Amendment; and 2) Whether firing a public school teacher 
for teaching the scientific strengths and weaknesses of biological evolution violates the First Amendment. 
Review denied October 6, 2014.  
 
Sammarco v. Prince George’s Cnty. Pub. Sch.,80 Docket No. 14-34I 
Issues: 1) Whether the Loudermill due process meeting and the Loudermill appeal meeting should be 
video-taped or litigated by e-mail in order to eliminate biases, verbal/nonverbal manipulation, sabotage 
and/or human error that jeopardize, infringe upon or deny First, Fifth and 14th Amendment 
constitutional rights of the accused; 2) Whether technological aids such as webcams or video-cameras 
should be utilized in the classroom for an evaluative period of time, in order to monitor the performance 
of any teacher alleged to be incompetent in order to eliminate administrative biases in order to safeguard 
First, Fifth and 14th Amendment rights; 3) How African American Prince George's County Public Schools 
administrators: William Barnes, Jane Spence and Sharon Hodges could appear as witnesses testifying 
against Sammarco, the petitioner during her hearing if they never interacted with the alleged incompetent 
teacher in her classroom environment, and she did not know them; 4) How HIPPA violations could be 
ignored during the Loudermill Appeal and not addressed in federal district court when cited in briefs; 
and 5) Whether PGCPS's school board, in order to receive financial incentives, contracted programs 
which recruit young teachers under age 40 and in doing so, violated the constitutional rights of over age 
40 teachers?  
Review denied October 6, 2014.  
 
D.D-S v. Southold Union Free Sch. Dist.,81 Docket No. 14-218  
Issue: In this claim under the IDEA, did the district court, as affirmed by the Second Circuit, err in 
denying tuition reimbursement for a parental placement at a private school solely on the basis that it did 
not provide the “least restrictive environment” for the student?  
Review denied November 3, 2014.  
 
Wilkening v. Board of Educ. Oldham Cnty., Ky., 10 Docket No. 14-309  
Issues: 1) Whether a right to vote in a referendum, once granted by a state legislature, is fundamental 
and when is “substantially burdened” subject to the Court's strict scrutiny analysis under the due process 
clause; and 2) Does a state's interest in preventing tax refunds give the state an unfettered right to 
retroactively repeal a right to vote in a compulsory referendum on prior tax rates?  
Review denied September 9, 2014. 
 
  

                                                   
79 1 N.E.3d 335 (Ohio 2013), cert. denied 135 S.Ct. 60 (2014). 
80 556 Fed. Appx. 200 (4th Cir. 2014), cert. denied 135 S.Ct. 339 (2014). 
81 506 Fed. Appx. 80 (2d Cir. 2012), Cert. denied 135 S.Ct. 443 (2014). 
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Young-Gibson v. Board of Educ. City of Chicago,82 Docket No. 14-422  
Issue: Whether a reassigned and demoted public jobholder with a contract guaranteeing continued 
employment in a specific position and who is subject to removal only for cause have a constitutionally 
protected property interest in14th Amendment procedural due process?  
Review denied December 15, 2014. 
 
E.M. v. Pajaro Valley Unified Sch. Dist.,83 Docket No. 14-604  
Issues: 1) Whether a school district can exclude a child from receiving services under the Individuals 
with Disabilities Education Act when the child is disabled and obtaining failing grades and the results of 
the district's own IQ testing establish the child's eligibility for special education; 2) Whether the school 
district should be awarded unfettered discretion to determine eligibility under IDEA by awarding 
automatic deference to the opinion of an expert employed by the school district, thereby relieving the 
school district of any burden under Federal Rules of Evidence 702 and 708, and Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579 (1993), and setting a precedent that favors a school district employee's opinion 
over scientific measures from valid test scores in determining eligibility; and 3) Whether the definition 
of “adverse effect” on educational performance under the IDEA requires guidance from the Court to 
provide a clear definition given the competing Ninth Circuit decisions in E.M. I (652 F.3d 999) and E.M. 
II (758 F.3d 1162) which, if left to stand, prevent a child, with an average IQ who is disabled and struggling, 
from qualifying for services, and leading to a dangerous precedent of exclusionary practices? 
Review denied January 12, 2015. 
 
Jones v. Houston Indep. Sch. Dist. Bd. Of Trs.,84 No. 14-536 
Issue: Did petitioner receive constitutionally adequate notice of his termination as a probationary 
teacher when the superintendent of schools—not the School District's Board of Trustees as 
unambiguously required by the Texas Education Code and his teacher contract— notified him of his 
adverse employment action?  
Review denied January 20, 2015. 
 
Estrada v. San Antonio Indep. Sch. Dist.,85 No. 14-648 
Issue: Must courts deciding claims based upon a violation of Section 504 of the 1973 Rehabilitation Act, 
29 U.S.C. §794, first consider if the student has received academic benefit from the educational plan 
pursuant to the Individuals with Disabilities Education Act, 20 U.S.C. §1401?  
Review denied February 23, 2015. 
 
Bronx Household of Faith v. Board of Educ. of the City of New York,86 No. 14-354  
Issues: 1) Whether a government policy expressly excluding “religious worship services” from a broadly 
open forum violate the Free Exercise clause and Establishment clause; and 2) Whether a government 
policy expressly excluding “religious worship services” from a broadly open forum violates the Free 
Speech clause.  
                                                   
82 558 Fed. Appx .694 (7th Cir. 2014), cert. denied 135 S.Ct. 871 (2014). 
83 758 F.3d 1162 (9th Cir. 2014), cert. denied 135 S.Ct. 996 (2015). 
84 575 Fed. Appx. 282 (5th Cir. 2014), cert. denied 135 S.Ct. 1156 (2015). 
85 575 Fed. Appx. 541(5th Cir. 2014), cert. denied 135 S.Ct. 1408 (2015). 
86 750 F.3d 184 (2d Cir. 2014), cert. denied 135 S.Ct. 1730 (2015). 
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Review denied March 30, 2015.16 
 
Dariano v. Morgan Hill Unified Sch. Dist.,87 No. 14-720  
Issue: Did the U.S. Court of Appeals for the Ninth Circuit err by allowing school officials to prevent 
students from engaging in a silent, passive expression of opinion, by wearing American flag shirts, because 
other students might react negatively to the pro-American message?  
Review denied March 30, 2015.18 
 
G.M. v. Saddleback Valley Unified Sch. Dist.,88 No. 14-890  
Issue: When is a public school district's child find obligation triggered under IDEA?  
Review denied March 30, 2015.  
 
Allston v. Lower Merion Sch. Dist.,89 No. 14-926  
Issue: Does a claim of unlawful racial discrimination under Title VI of the Civil Rights Act of 1964 or 42 
U.S.C. §1983 require a plaintiff to produce direct and explicit evidence of a discriminatory animus in 
addition to proof of deliberate indifference?  
Review denied April 6, 2015. 
 
Oliver v. Orleans Parish Sch. Bd.,90 No. 14-1090  
Issues: 1) Whether tenured public school employees' statutory rights to recall and priority 
consideration for re-employment are constitutionally protected property interests which may not be 
denied to petitioners without due process of law; and 2) Whether the 2014 dismissal of petitioners' 
2005 lawsuit is an extreme application of state law preclusion (res judicata) and inconsistent with 
Fourteenth Amendment due process rights.  
Review denied May 18, 2015 
 
G.M. v. Aledo Indep. Sch. Dist.,91 No. 14-1070  
Issues: 1) Whether the petitioner adequately pled her municipal liability claim against the school district, 
pursuant to Federal Rule of Civil Procedure 12(b)(6), and before petitioner had an opportunity to 
conduct discovery, based on an exceedingly high standard for pleading that the school district is liable 
for its “de facto policies” that operated to cause constitutional harm to petitioner; 2) Whether petitioner 
adequately pled her substantive due process—state created danger—claim against the school district 
and the minor plaintiff's elementary school principal when petitioner indicated that the school district 
acted with deliberate indifference to the situation; and 3) Whether the petitioner adequately pled her 
equal protection claim against the school district and the principal when she alleged that the principal 
violated the minor plaintiff's constitutional right to be free from bodily harm when petitioner alleged that 
the minor plaintiff had been intentionally treated differently from others similarly situated and that there 
was no rational basis for the difference in treatment.  

                                                   
87 767 F.3d 764 (9th Cir. 2014), cert. denied 135 S.Ct. 1700 (2015). 
88 583 F. App'x 702 (9th Cir. 2014), cert. denied 135 S.Ct. 1705 (2015).  
89 767 F.3d 247 (3d Cir. 2014), review denied 135 S.Ct. 1738 (2015). 
90 156 So.3d 596 (La., Cir. 2014), cert. denied 135 S.Ct. 2315 (2015). 
91 595 Fed.Appx. 262 (5th Cir. 2014), cert. denied 135 S.Ct. 2830 (2015). 
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Review denied June 8, 2015 
 
Edwards v. Lake Elsinore Unified Sch. Dist.,92 No. 14-1310  
Issues: 1) Whether a compelling governmental interest permits a public school employer to pay a full-
time, highly qualified, black teacher one fourth the salary of full-time white teachers (at the same school 
site, performing the same work) in violation of the 14th Amendment, equal protection and due process 
clauses, Titles VI and VII of the Civil Rights Act of 1964, Fair Pay Act and the California Education Code; 
2) Whether a significant departure from the legislative classification and salary scheme and fraud upon 
the court, having an arbitrary and disparate impact on a highly qualified black teacher, present a federal 
constitutional question; 3) Whether on the face of the complaint, a public school employer infringed 
upon the constitutional and civil rights of a full-time, black teacher by hiring an unqualified white male 
without a valid credential and less qualified white teachers instead of the highly qualified, credentialed 
black teacher in violation of the California Education Code §§ 44830(a), 44225.7, the 14th Amendment, 
equal protection and due process clauses, Titles VI and VII of the Civil Rights Act of 1964, the Age 
Discrimination in Employment Act and the Fair Pay Act; 4) Whether a public employer, receiving federal 
funds, engaged in continuous discrimination and retaliation against a public school teacher for pursuing 
her state mandated and constitutional employment rights; and 5) Whether the California “independent 
judiciary” reasonably protected the due process rights of a full-time Section 45024, highly effective, 
tenured black teacher paid less than minimum wage in violation of the California Education Code.  
Review denied June 29, 2015. 
 
The USSC 2015 Term 
 
NSBA will be joining a number of education groups in an amicus brief at the merits stage in Fisher v. 
University of Texas at Austin,93 No. 14-98. The issue in Fisher is whether the Fifth Circuit's re-
endorsement of the University of Texas at Austin's use of racial preferences in undergraduate admissions 
decisions can be sustained under this court's decisions interpreting the equal protection clause of the 
14th Amendment, including Fisher v. Univ. of Texas at Austin.94 
 
NSBA and the Ohio School Boards Association (OSBA), along with fifteen other national education 
groups, filed an amicus brief with the U.S. Supreme Court at the petition stage, in Schott v. Wenk,95 No. 
15-54, asking the Court to review the U.S. Court of Appeals for the Sixth Circuit’s ruling that individuals 
designated mandatory reporters of suspected child abuse and neglect under state law may be liable for 
reporting such abuse based on a federal retaliation claim.  
 
Although the petition is scheduled for conference on September 28, 2015, the parties are currently 
finalizing a settlement agreement, at which point the case will be dropped from the Supreme Court 
docket. 
 
                                                   
92 767 F.3d 764 (9th Cir. 2014), cert. denied 135 S.Ct. 1700 (2015). 
93 758 F.3d 633 (5th Cir.2014), rehrg en banc denied, 771 F.3d 274 (5th Cir.2014), cert. granted, 135 S.Ct. 2888, 
(Jun. 29, 2015) 
94 133 S.Ct. 2411 (Jun. 24, 2013). 
95 Sub. Nom., Wenk v. O’Reilly, 783 F.3d 585 (6th Cir. 2015), pet. Filed, (No. 15-54 Jul. 14, 2015). 
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THE U.S. Court of Appeals 

There are four pending amicus cases at the federal intermediate appellate level, and two decided cases.  
 
Decided Cases 
 
Does v. Prince George’s Cnty. Bd. of Educ.96  
 
A U.S. Court of Appeals for the Fourth Circuit three-judge panel, in a per curiam opinion, affirmed the 
lower court’s decision granting the school district summary judgment on a student’s Title IX claim of 
peer sexual harassment. The panel applied a deliberate indifference standard, to determine liability under 
Title IX, rather than the negligence standard that the plaintiffs sought.97 The Court also declined to apply 
the U.S. Department of Education‘s (ED) Office for Civil Rights (OCR) guidelines in this case because 
there was no evidence that school officials were aware that their efforts to remediate the harassment 
were ineffective.98  
 
Issue: Whether the deliberate indifference standard established in Davis v. Monroe County Bd. of Educ., 
526 U.S. 629 (1999), should be relaxed to incorporate common law negligence principles? 
 
Facts: A federal district court in Maryland rejected the plaintiffs’ argument that the standard of proof in 
Title IX peer sexual harassment case should change to one of simple negligence, “in which a court would 
look at an ―industry standard for appropriate prevention of and response to harassment in schools, as 
evidenced by [OCR} agency guidance and ―expert reports and testimony.”  
 
Amicus Strategy: NSBA and the Maryland Association of Boards of Education’s (MABE) amicus brief99 
successfully argued that the Fourth Circuit should reject the plaintiffs’ plea to expand Davis using 
the  U.S. Department of Education‘s (ED) Office for Civil Rights (OCR) enforcement guidance and expert 
opinions on proper investigations or interventions. 
 
In addition to arguing against adoption of OCR’s enforcement guidance on the ground it fails to meet 
the Davis standard’s higher bar, the brief asserts that local school officials are in the best position to 
respond to known incidents of harassment or bullying, as demonstrated by long-standing judicial 
precedent deferring “to school officials’ decision-making in matters of student discipline and maintaining 
an orderly, safe learning environment, including peer harassment claims under federal civil rights 
statutes.” 
 

                                                   
96 No. 13-2537 (4th Cir. Apr. 7, 2015), available at 
https://www.nsba.org/sites/default/files/reports/Doe%20v.%20PGCBOE%20-%20Opn%202015.pdf 
97 Id at *21. 
98 Id at*21-22. 
99  NSBA’s amicus brief is available at http://www.nsba.org/sites/default/files/reports/Doe%20v.%20PGCBOE%20-
%20NSBA%20Amicus%20Brief%202014.pdf 
 

http://www.nsba.org/sites/default/files/reports/Doe%20v.%20PGCBOE%20-%20NSBA%20Amicus%20Brief%202014.pdf
http://www.nsba.org/sites/default/files/reports/Doe%20v.%20PGCBOE%20-%20NSBA%20Amicus%20Brief%202014.pdf
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D.A. v. Meridian Joint Sch. Dist. No. 2100  
In an unpublished memorandum opinion, a U.S. Court of Appeals for the Ninth Circuit three-judge panel 
ruled that a student suffering from autism was not eligible for special education services under the 
Individuals with Disabilities Education Act (IDEA). The panel, which agreed with the hearing officer (HO) 
and the district court, found that the student was benefiting from the general education curriculum, even 
though he has the impairment of Asperger’s Syndrome. It concluded, based on the record, that the 
hearing officer and the district court had considered both academic and non-academic factors in 
concluding that the student, despite his autism, did not need special education services.101  
 
Issue: whether a diagnosis of autism itself is sufficient to qualify a student for special education services 
under the Individual with Disabilities Education Act (IDEA)? 
 
Facts: The case originated in the U.S. District Court for the District of Idaho and is presently on appeal 
to the Ninth Circuit. The district court ruled in favor of the school district, holding that a diagnosis of 
autism alone would not make a student eligible under the IDEA for special education services. 
 
Amicus Strategy: NSBA, along with the state school boards associations for Alaska, Arizona, 
California, Idaho, Montana, Nevada, Oregon and Washington State, and the Washington State 
School Directors’ Association, filed an amicus brief,102 which successfully argued that the Ninth Circuit 
should affirm the district court’s decision. NSBA and its amici, in support of the school district, made 
three main arguments in their brief. First, the diagnosis of autism itself does not entitle a student to 
identification as a student with a disability under the IDEA. Second, while grades alone are not a 
determining factor resulting in ineligibility, a student’s overall academic success in a general education 
setting precludes a finding of eligibility. Finally, eliminating the “adversely affects educational performance” 
limitation would allow any student with a disability enumerated in the IDEA to access special education 
and related services.  
 
Pending Cases 
Of the four pending cases briefs have been filed in two of the cases, while other two are at the drafting 
stage. 
 
Briefs filed: 
 
Seth B. v. Orleans Parish School District,103 No. 15-30164 (5th Cir. Amicus brief filed Jun. 8, 2015) 

Issue: Whether the Individuals with Disabilities Education Act (IDEA) requires publicly-funded 
independent educational evaluations (IEEs) to meet state and local school district evaluation criteria? 
                                                   
100 792 F.3d 1054 (9th Cir. 2015). 
101 Id. at 1061, 
102 NSBA’s amicus brief is available at http://www.nsba.org/sites/default/files/reports/D%20A%20%20v%20MJSD2%20-
%20Amicus%20Ninth%20Cir.%202014_0.pdf 
 
103 NSBA’s amicus brief available at 
http://www.nsba.org/sites/default/files/reports/Seth%20B%20%20v%20%20Orleans%20Parish%20School%20Board%20-
%20Amicus%20Brief.pdf. 

http://www.nsba.org/sites/default/files/reports/D%20A%20%20v%20MJSD2%20-%20Amicus%20Ninth%20Cir.%202014_0.pdf
http://www.nsba.org/sites/default/files/reports/D%20A%20%20v%20MJSD2%20-%20Amicus%20Ninth%20Cir.%202014_0.pdf
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Facts: The parents of a child with autism and suspected learning disabilities requested an IEE, a right 
provided under the federal Individuals with Disabilities Education Act (IDEA) to parents who disagree 
with the school district’s evaluation of their child’s special education needs. The Orleans Parish School 
District informed the parents that the IEE must meet the standards for special education evaluations 
established by the Louisiana Board of Elementary and Secondary Education (BESE), along with cost 
limitations for the proposed evaluation. Because the completed evaluation failed to meet BESE criteria, 
the school district denied reimbursement for the IEE. Though a district court ruled in favor of the school 
district, the parents appealed to the Fifth Circuit.  
 
Amicus Strategy: The brief urges the Fifth Circuit to affirm the federal district court in Louisiana’s 
holding requiring publicly-funded independent educational evaluations (“IEEs”) to meet state and local 
school district evaluation criteria. 
 
The NSBA et al. brief makes two main arguments. First, an IEE provides parents with the opportunity to 
submit relevant and meaningful data for the IEP team to consider in developing a child’s individualized 
educational program and upholding the regulatory requirement that publicly-funded IEEs meet the school 
district’s criteria for educational evaluations is educationally and fiscally sound.  
 
The second argument is divided into four sub-arguments: (a) The regulatory language unambiguously 
requires that publicly-funded IEEs are to meet the criteria the school district applies to its own 
evaluations; (b) Compliance with school district criteria increases the likelihood that IEEs will be 
meaningful and relevant to the development of an IEP that meets the unique needs of the child; (c) School 
districts must be able to rely on the regulatory requirement that IEEs must comply with school district 
criteria; and (d) Requiring districts to fund IEEs that do not meet school district criteria is not fiscally 
sound public policy and does not contribute to the development of the IEP. 
 
The amicus brief concludes: “The end result of a policy requiring school districts to fund IEEs regardless 
of whether they meet established criteria is fewer safeguards for all stakeholders involved – the child, 
the parent, and the school district.” 
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K.G. v. Irvine Unified School District,104 Nos. 14-56457/14-56524 (9th Cir. amicus brief filed Mar. 25, 
2015) 

Issue: Is a prevailing party entitled to "automatic attorneys' fees and costs under the Individuals with 
Disabilities Education Act (IDEA) or is a court required to consider the degree of success achieved by 
the “prevailing party” in determining the size and appropriateness of the award of attorneys’ fees and 
costs?  

Facts: A student with disabilities, “KG,” was a ward of the state of California. The student’s attorney 
brought suit against the state department of education, the county department of education, and Irvine 
Unified School District, seeking funding for the student’s out of state residential placement. All three 
defendants agreed that one of them was obligated to fund the placement, but disputed which of them 
was legally responsible. In an earlier ruling, the Ninth Circuit assigned the responsibility to the state 
consistent with the student’s contention throughout almost all the litigation that the state was ultimately 
responsible. After numerous appeals, this decision was reconsidered and the school district was ordered 
to fund the placement. The student’s attorney then sought to recover legal fees from the school district, 
including for proceedings she pursued after the student had graduated from high school. After initially 
denying the request, the district court reversed course and ordered the school district to pay the 
attorney $175,000.  

Amicus Strategy: NSBA, along with the California School Boards Association (CSBA), argues 
that courts should award attorney’s fees based on equitable considerations and not automatically to 
parties that achieve no real change in their legal position. The CSBA/NSBA brief makes two main 
arguments: (1) that the federal district court, in changing its fee analysis, backtracked from the correct 
legal standard and shifted to an “automatic” fee grant”; and (2) “the district court’s interpretation and 
application of fee-shifting imposes significant additional costs on school districts already overburdened 
by the enormous expense of providing special education.” 

In urging the Ninth Circuit to reject allowing the “automatic” grant of fees, the brief contends 
that attorney fee awards are not automatic once a party is determined to be a prevailing party. It also 
asserts that the district court failed to properly consider the degree of success achieved by the “prevailing 
party” in determining the size and appropriateness of the award of attorney’s fees and costs. With regard 
to the financial burden imposed on school districts, the CSBA/NSBA asserts that litigation costs, including 
attorney fee awards, are a significant additional burden under the IDEA. Their brief also stresses 
that Congress has yet to appropriate the promised level of funding for special education and related 
services that school districts must provide under the IDEA. 

Awaiting Filing of Brief 

These briefs have not been filed: 

  

                                                   
104 NSBA’s amicus brief available at http://www.nsba.org/sites/default/files/reports/KG_v_IrvineUSD%20-
%20Amicus%20Brief%20March%202015.pdf. 
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Salazar v. South San Antonio Independent School District (5th Cir.) 

Issue: Whether a school district may be held liable under Title IX of the Education Amendments of 
1972 for the sexual assault of a student by a school principal when the abuser was the only school official 
with actual knowledge of the wrongdoing? 
 
Facts: A student, Adrian Salazar, filed a Title IX claim against the South San Antonio Independent School 
District and its former employee, Michael Alcoser, based on the alleged sexual abuse of Salazar by 
Alcoser.  Prior to trial, the parties stipulated that (i) Alcoser abused Salazar while Alcoser was the vice 
principal and principal of two elementary schools in the District; (ii) no one with the District other than 
Alcoser had knowledge of Alcoser’s abusive conduct; and (iii) Alcoser’s abusive conduct violated the 
District’s policies. Based on these stipulations, the District moved for judgment as a matter of law on 
the ground that it lacked “actual notice” of the alleged abuse, but the district court denied the motion. 
After a two-day trial, the jury found the District liable for damages under Title IX, and awarded Salazar 
$4.5 million in compensatory damages. The district court permitted the award, reasoning that, because 
the perpetrator was an official who would ordinarily have authority to take corrective action against 
sexual harassment, his knowledge of his own wrongdoing could be imputed to the District and satisfy the 
Title IX liability requirements of actual knowledge and failure to respond. The district is appealing this 
decision to the U.S. Court of Appeals for the Fifth Circuit and has requested NSBA’s support. 

Amicus Strategy:  NSBA would argue that the liability regime created by the district court’s decision 
will dramatically expand school district liability under Title IX in a manner not contemplated by the law.  
In urging the appeals court to reverse the lower court ruling, NSBA would point out that the Title IX 
liability standard set forth by the U.S. Supreme Court in Gebser v. Lago Vista Indep. Sch. Dist., 324 U.S. 274 
(1998), specifically noted that the knowledge of a wrongdoer of his own sexual misconduct does not 
satisfy the actual knowledge requirement.   

Because a wrongdoer is likely to keep his misdeeds secret, the district has no actual knowledge of the 
harm and no opportunity to take steps to correct the situation.  The lower court’s ruling would make a 
school district strictly liable for the covert sexual misconduct of all school officials authorized to remedy 
sex discrimination despite the fact that the offending official’s activities violate the district’s own policies.  
School districts should not be held responsible for wrongdoing of which they have no knowledge or 
opportunity to correct. 

SB v. Board of Educ. of Harford County (4th Cir.) 

Issue: Is a school district liable under Section 504 of the Rehabilitation Act and the Americans with 
Disabilities Act for the repeated harassment at school of a student with disabilities although school 
officials had responded effectively to all known incidents of harassment against the student?   
 
Facts: This case involves asserted violations of Section 504 of the Rehabilitation Act and the Americans 
with Disabilities Act based on the alleged repeated harassment of a high school student with a learning 
disability who received special education services from the Harford County (MD) Board of Education 
and on the board’s failure to have a specific policy on the handling of bullying and harassment based on 
a person’s disabilities. The students’ parents, who are employed by the Board, also claimed that they 
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were subjected to retaliation for advocating on behalf of their son. The district court allowed extensive 
discovery on these claims but then found that there was no evidence to sustain them as the Board had 
responded reasonably to all reported incidents of harassment of the student and that the parents 
remained employed by the district and had suffered no adverse action. The parents now appeal this 
decision to the U.S. Court of Appeals for the Fourth Circuit.  Legal counsel for the Harford County 
Board has requested NSBA’s support on the harassment claim. 
 
Amicus Strategy: The amicus brief would focus on how the adoption of the OCR standard in lawsuits 
will expose school districts to liability for monetary damages even when they have responded reasonably 
to known harassment. The brief would demonstrate how the plaintiffs’ position—that despite effective 
response to individual, reported incidents of harassment, a school district can still be found to be 
deliberately indifferent if bullying or harassment by others continues, regardless of the district’s 
awareness of that continued behavior—will result in changing the standard from deliberate indifference, 
not just to negligence but arguably to strict liability. Strict liability is such a severe standard that school 
districts would be virtually unable to defend claims on this basis. In effect schools’ educational choices 
might be chilled for fear of legal reprisal, resulting from this erosion of the historical deference courts 
have given to schools when making educational judgment. 
 
The brief will also argue that effective strategies for combating bullying and harassment are best 
developed by school officials who are knowledgeable about their communities, work closely with 
students in their schools, are aware of community resources, and understand the educational and 
emotional needs of the children entrusted to their care. Courts should continue to give deference to 
the judgments of educators in responding to incidents of alleged harassment and should refrain from 
finding deliberate indifference based on a comparison of a school official’s actions with the specific 
strategies outlined in the OCR letter or other asserted best practices.  In addition, the brief will argue 
that failure to adhere strictly to the district’s own harassment policies and procedures alone does not 
demonstrate deliberate indifference. 
 
State Courts 
 
NSBA filed an amicus brief in the North Carolina school voucher program litigation in the North Carolina 
Supreme Court. In July 2015, that court issued a decision upholding the validity of the program under 
the North Carolina Constitution. 
 
Richardson v. State of North Carolina, No. 384A14 (N.C. Jul. 23, 2015) 
The North Carolina Supreme Court, in a 4-3 per curiam decision,105 held that North Carolina’s 
Opportunity Scholarship Program (OSP) does not violate any of state constitutional provisions that 
address public education, the right to education, the use of public funds for a public purpose, or religious 
discrimination. The supreme court’s majority rejected all of the plaintiffs’ claims and called into question 

                                                   
105 The North Carolina Supreme Court held: “For the reasons stated in Hart v. State, ___ N.C. ___, ___, ___ S.E.2d ___, ___ 
(2015) (372A14), the decision of the trial court is reversed.” Richardson v. State, No. 384A14 (N.C. Jul. 23, 2015), available 
at https://appellate.nccourts.org/opinions/?c=1&pdf=33174.  (The companion case Hart v. State, No. 372A14 (N.C. Jul. 23, 
2015) is available at https://appellate.nccourts.org/opinions/?c=1&pdf=33175. 

https://appellate.nccourts.org/opinions/?c=1&pdf=33174
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the plaintiffs’, as taxpayers, standing to raise the religious discrimination claim based on the constitution’s 
equal protection provision.106  
 
NSBA’s amicus brief in support of the plaintiffs’ challenge of the voucher program argued that the 
program fails to pass constitutional muster on two grounds.107 First, the voucher program’s lack of 
accountability harms North Carolina taxpayers. Second, the program harms public education in two 
ways: (1) it undermines the significant role of public education in America; and (2) the program’s diversion 
of public dollars away from schools harms North Carolina public schools.  

                                                   
106 Hart v. State, No. 372A14, at *5 (N.C. Jul. 23, 2015). 
107 NSBA’s amicus brief is available at 
http://www.nsba.org/sites/default/files/reports/Richardson%20v%20%20N%20C%20%20Amicus%202015.pdf. 
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