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I. INTRODUCTION 

 In his classic 1971 work A THEORY OF JUSTICE, the political philosopher John Rawls 
presented a thought experiment in which the participants were called upon to create rules for a 
new society without knowing what their sex, status, wealth, intelligence, or natural abilities 
would be in the newly created society.  Because one might end up occupying any position once 
the “veil of ignorance” was lifted, Rawls posited that the participants would be forced “to 
consider society from the perspective of all members, including the worst-off and best-off 
members.” In theory, at least, the veil of ignorance may prompt better treatment for those at the 
bottom.  
 
 State and federal anti-discrimination laws impose an expectation similar to Rawls’ veil of 
ignorance by requiring employers to make personnel decisions without considering candidates’ 
race, religion, sex, age, disability, and other protected characteristics.  In theory, the hiring 
process is an objective one that focuses solely on the candidates’ qualifications.  In the real word, 
however, there is no true veil of ignorance. The hiring authority often knows the information that 
he or she is forbidden to consider, either because the information is obvious during an interview 
(e.g., the candidate’s sex) or because the information is revealed or discovered during the hiring 
process.  Additionally, even assuming one could erase one’s knowledge of the candidate’s 
protected characteristics, some aspects of the hiring process are inherently subjective, such as a 
candidate’s performance at an interview.   See generally Warnock v. Savannah-Chatham County 
Pub. Sch. Dist., 2014 WL 3973922 (S.D. Ga., Aug. 13, 2014) (citing authorities). 
 
 The demands of the hiring process remain as risky as they ever have been, as evidenced 
by the 2015 case EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028, 2031 (2015).  In 
Abercrombie, the U.S. Supreme Court held that an employer may be held liable for religious 
discrimination even if the hiring authority does not have “actual knowledge” of an applicant’s 
need for a religious accommodation.  The plaintiff in Abercrombie was a Muslim woman who 
wore a headscarf during her job interview. No discussion about religion or religious 
accommodation occurred during the interview; however, she was not hired because the hiring 
authority believed that the headscarf conflicted with the store’s grooming policy.  The Court held 
that proof of actual knowledge was not necessary to establish liability and that it was sufficient 
that the employer was motivated by a desire to avoid having to accommodate the woman.  The 
Court’s rejection of an “actual knowledge” standard demonstrates that there is little room for 
error, guesswork, or casual decision-making in the hiring process.  The hiring process must be 
regimented and supervised by a vigilant human resources department, and all decision-makers 
need regular training on the laws that affect the hiring process.  This paper will provide practical 
guidelines for complying with the most common federal anti-discrimination employment laws 
that apply to school districts. 
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II. RISKY PRACTICES ASSOCIATED WITH THE HIRING PROCESS 
 
1. Making inappropriate small talk that inadvertently asks about a protected class 

(e.g., “That’s an unusual last name.  Where is it from?”). 
 
2. Making inappropriate notes (e.g., circling the year of graduation on a resume, 

underlining the name of a church identified on a resume). 
 

3. Changing a published job posting after receiving applications or interviewing 
candidates or rewriting a job posting in a manner that appears to favor or disfavor 
a specific person. 

 
4. Not following hiring procedures or deadlines (e.g., accepting an application after 

the deadline and then offering the position to the one person who applied late). 
 
5. Failing to develop standardized interview questions in advance of candidate 

interviews. 
 
6. Failing to maintain a record of the scoring and ranking sheets and interview notes.    
 
7. Hiring a candidate who is missing a required credential while rejecting candidates 

who possess the credential.  
 

8. Engaging in informal investigations on the Internet or social media or through 
friends and back channels and obtaining hearsay or prohibited information. 

 
9. Failing to apply the hiring criteria consistently to all applicants (e.g., rejecting a 

candidate because he did not fill out the application properly when the evidence 
shows that the successful applicant also did not fill out the application properly). 

 
10. Inquiring during an interview about off-limits subjects, such as religion, child-

care needs, marital status, sexual orientation, and political beliefs.  The EEOC 
presumes that, if information is requested on an application or during an 
interview, it will be used to form a personnel decision; otherwise, why ask for the 
information?  See http://www.eeoc.gov/laws/practices/inquiries_race.cfm. 

 
11. Not training the hiring authority or members of the hiring committee/selection 

committee regarding discrimination laws and state and local procedures 
governing the hiring process. 

 
 
 
 
 
 
 
 

http://www.eeoc.gov/laws/practices/inquiries_race.cfm
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III. Federal Anti-Discrimination Statutes  
 
Numerous federal laws affect the employment of school district employees.  The most 

commonly litigated anti-discrimination statutes in the hiring context include the following: 
 
(1) Race and color discrimination – Prohibited by Title VII of the Civil Rights 

Act of 1964, 42 U.S.C § 2000e. 
 

“[E]mployers should not request information that discloses or tends to disclose an 
applicant’s race unless it has a legitimate business need for such information. If an 
employer legitimately needs information about its employees’ or applicants’ race for 
affirmative action purposes and/or to track applicant flow, it may obtain the necessary 
information and simultaneously guard against discriminatory selection by using a 
mechanism, such as ‘tear-off’ sheets. This allows the employer to separate the race-
related information from the information used to determine if a person is qualified for 
the job. Asking for race-related information on the telephone could probably never be 
justified.”1 

 
(2) Gender discrimination and pregnancy discrimination – Prohibited by Title 

VII. The Pregnancy Discrimination Act is a 1978 amendment to Title VII. 
 

 “Questions about an applicant’s sex, (unless it is a bona fide occupational 
qualification (BFOQ) and is essential to a particular position or occupation), marital 
status, pregnancy, medical history of pregnancy, future child bearing plans, number 
and/or ages of children or dependents, provisions for child care, abortions, birth 
control, ability to reproduce, and name or address of spouse or children are generally 
viewed as non job-related and problematic under Title VII.  Any pre-employment 
inquiry in connection with prospective employment expressing or implying 
limitations or special treatment because of sex (unless based upon BFOQ) or any 
inquiry made of members of one sex and not the other, is similarly troublesome.”2 

 
“Questions about marital status and number and ages of children are frequently used 
to discriminate against women and may violate Title VII if used to deny or limit 
employment opportunities. It is clearly discriminatory to ask such questions only of 
women and not men (or vice-versa). Even if asked of both men and women, such 
questions may be seen as evidence of intent to discriminate against, for example, 
women with children. Generally, employers should not use non job-related questions 
involving marital status, number and/or ages of children or dependents, or names of 
spouses or children of the applicant. Such inquiries may be asked after an 
employment offer has been made and accepted if needed for insurance or another 
legitimate business purposes.”3 
 

                                                 
1 www.eeoc.gov/laws/practices/inquiries_race.cfm. 
2 www.eeoc.gov/laws/practices/inquiries_gender.cfm. 
3 www.eeoc.gov/laws/practices/inquiries_marital_status.cfm. 

http://www.eeoc.gov/laws/practices/inquiries_race.cfm
http://www.eeoc.gov/laws/practices/inquiries_gender.cfm
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Permissible:  Stating the required hours for the position and asking whether the 
candidate can work the required hours.  Impermissible:  Questions about marital 
status or sexual orientation.  Questions concerning number and age of children or 
dependents. Questions regarding pregnancy or future childbearing plans.  Questions 
regarding arrangements for child care (“Can you get a babysitter on short notice if 
needed?”).  Questions regarding names and addresses of spouses or children of adult 
candidates.  Questions regarding with whom the candidate lives.  Questions regarding 
employment status of spouse. 

 (3) Disability discrimination – The Americans with Disabilities Act, 42 U.S.C. § 
12101, and Section 504 of the Rehabilitation Act prohibit discrimination on 
the basis of disability.  They also require schools to make a reasonable 
accommodation to candidates during the employee selection process.  

“Under the law, employers generally cannot ask disability-related questions or require 
medical examinations until after an applicant has been given a conditional job offer. 
This is because, in the past, this information was frequently used to exclude 
applicants with disabilities before their ability to perform a job was evaluated. 
Employers are permitted to ask limited questions about reasonable accommodation if 
they reasonably believe that the applicant may need accommodation because of an 
obvious or voluntarily disclosed disability, or where the applicant has disclosed a 
need for accommodation. Employers may ask if the applicant will need an 
accommodation to perform a specific job duty, and if the answer is yes, the employer 
may then ask what the accommodation would be. The employer may not ask any 
questions about the nature or severity of the disability.”4 

“The ADA places restrictions on employers when it comes to asking job applicants to 
answer medical questions, take a medical exam, or identify a disability.  An employer 
may not ask a job applicant, for example, if he or she has a disability (or about the 
nature of an obvious disability). An employer also may not ask a job applicant to 
answer medical questions or take a medical exam before making a job offer.”5 

“An employer may ask a job applicant whether they can perform the job and how 
they would perform the job. The law allows an employer to condition a job offer on 
the applicant answering certain medical questions or successfully passing a medical 
exam, but only if all new employees in the same job have to answer the questions or 
take the exam.”6  

At the pre-offer stage, an employer may not ask how many days an applicant was sick 
at a prior job because these questions relate directly to the severity of an individual’s 
impairments and could elicit information about a disability. An employer may not ask 
applicants about job-related injuries or workers’ compensation history.  Employers 
may ask applicants about current illegal use of drugs but cannot ask about 

                                                 
4 www.eeoc.gov/laws/practices/inquiries_disability.cfm. 
5 www.eeoc.gov/laws/practices/inquiries_disability.cfm. 
6 www.eeoc.gov/laws/practices/inquiries_medical.cfm. 
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medications prescribed by a doctor.7  
 
Requests for accommodation during a job interview.  According to the EEOC guide 
on disability-related inquiries, “when an employer could reasonably believe that an 
applicant will need reasonable accommodation to perform the functions of the job, 
the employer may ask that applicant certain limited questions.”8  The employer may 
ask whether the applicant needs a reasonable accommodation and what type of 
reasonable accommodation would be needed to perform the functions of the job.  
According to the EEOC, the employer may ask these questions under the following 
circumstances: (i) “the employer reasonably believes the applicant will need 
reasonable accommodation because of an obvious disability”; (ii) “the employer 
reasonably believes the applicant will need a reasonable accommodation because of a 
hidden disability that the applicant has voluntarily disclosed to the employer”; or (iii) 
“an applicant has voluntarily disclosed to the employer that s/he needs reasonable 
accommodation to perform the job.”9 
 
The EEOC guidance gives two examples.  The first example is an individual with 
diabetes who applies for a receptionist position and who voluntarily discloses that she 
will need periodic breaks to take medication.  According to the EEOC, the employer 
may ask the applicant questions about the reasonable accommodation such as how 
often she will need breaks, and how long the breaks must be.  “Of course, the 
employer may not ask any questions about the underlying physical condition.”10  The 
second example is an applicant with a severe visual impairment who applies for a job 
involving computer work.  The EEOC advises: 

 
If the applicant says that he will need accommodation, the employer 
may ask questions about the type of required accommodation such as, 
“What will you need?” If the applicant says he needs software that 
increases the size of text on the computer screen, the employer may 
ask questions such as, “Who makes that software?” “Do you need a 
particular brand?” or “Is that software compatible with our 
computers?”  However, the employer may not ask questions about the 
applicant’s underlying condition.  In addition, the employer may not 
ask reasonable accommodation questions that are unrelated to job 
functions such as, “Will you need reasonable accommodation to get to 
the cafeteria?”11 

                                                 
7 See generally EEOC, PRE-EMPLOYMENT DISABILITY-RELATED QUESTIONS AND MEDICAL EXAMINATIONS (Oct. 10, 1995) 

at www.eeoc.gov/policy/docs/preemp.html; see also EEOC, QUESTIONS AND ANSWERS: ENFORCEMENT GUIDANCE ON 
DISABILITY-RELATED INQUIRIES AND MEDICAL EXAMINATIONS OF EMPLOYEES UNDER THE AMERICANS WITH DISABILITIES ACT (ADA) at 
www.eeoc.gov/policy/docs/qanda-inquiries.html. 

8 EEOC, PRE-EMPLOYMENT DISABILITY-RELATED QUESTIONS AND MEDICAL EXAMINATIONS (Oct. 10, 1995) at 
www.eeoc.gov/policy/docs/preemp.html. 

9 Id. 
10 Id. 
11 Id. 

http://www.eeoc.gov/policy/docs/preemp.html
http://www.eeoc.gov/policy/docs/qanda-inquiries.html
http://www.eeoc.gov/policy/docs/preemp.html
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 (4) National origin discrimination – Prohibited by Title VII.   According to the 

EEOC, an employer can require an employee to speak fluent English only if 
fluency in English is necessary to perform the job effectively. An “English-
only rule” that requires employees to speak only English on the job is allowed 
only if it is needed to ensure the safe or efficient operation of the employer’s 
business and is put in place for nondiscriminatory reasons. An employer may 
not base an employment decision on an employee’s accent unless the accent 
seriously interferes with the employee’s job performance. 

Permissible: Questions regarding languages the candidate reads, speaks, or writes.  
Inadvisable: “How long have you lived in the United States?” “You don’t sound like 
you are from around here. Where are you from originally?” Questions regarding (i) 
whether the candidate, candidate’s parents, or spouse are native born or naturalized 
citizens; (ii) questions regarding birthplace of the candidate, candidate's spouse or 
parents; (iii) questions regarding nationality of the candidate, candidate's spouse or 
parents.   

(5) Age discrimination – The Age Discrimination in Employment Act, 29 U.S.C. 
§ 621, prohibits discrimination against those who are 40 and older. 

“The ADEA generally makes it unlawful to include age preferences, limitations, or 
specifications in job notices or advertisements. A job notice or advertisement may 
specify an age limit only in the rare circumstance where age is shown to be a bona 
fide occupational qualification (BFOQ) reasonably necessary to the normal operation 
of the business.  … The ADEA does not specifically prohibit an employer from 
asking an applicant’s age or date of birth. However, because such inquiries may deter 
older workers from applying for employment or may otherwise indicate possible 
intent to discriminate based on age, requests for age information will be closely 
scrutinized to make sure that the inquiry was made for a lawful purpose, rather than 
for a purpose prohibited by the ADEA. If the information is needed for a lawful 
purpose, it can be obtained after the employee is hired.”12 

The EEOC gives the example of a help-wanted ad that seeks “recent college 
graduates” as discouraging people over 40 from applying and thus “may violate” the 
law.13 

Permissible:   “Are you at least 18 years of age?”  “What are your career 
goals/objectives?”  “Why are you interested in this position?”  Inadvisable:  “What is 
your birthdate?”  “When did you graduate high school?”  Questions that ask about 
retirement:   “How much longer do you plan on working before you retire?” “Is your 
husband retired?”  “Why are coming back from retirement?”  

(6)  Religious discrimination – Prohibited by Title VII.  Additionally, employers 
have a duty to reasonably accommodate the exercise of employees’ religious 

                                                 
12 www.eeoc.gov/eeoc/publications/age.cfm. 
13 www.eeoc.gov/laws/practices/index.cfm#job_advertisements. 

http://www.eeoc.gov/laws/practices/index.cfm%23job_advertisements
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beliefs unless to do so would cause an undue hardship. Individuals also may 
file free exercise claims pursuant to the First Amendment and 42 U.S.C. § 
1983. 

“Questions about an applicant’s religious affiliation or beliefs (unless the religion is a 
bona fide occupational qualification (BFOQ)), are generally viewed as non job-
related and problematic under federal law. Religious corporations, associations, 
educational institutions, or societies are exempt from the federal laws that EEOC 
enforces when it comes to the employment of individuals based on their particular 
religion. In other words, an employer whose purpose and character is primarily 
religious is permitted to lean towards hiring persons of the same religion. This 
exception relieves religious organizations only from the ban on employment 
discrimination based on religion. It does not exempt such organizations from 
employing individuals due to their race, gender, national origin, disability, color, 
and/or age. Other employers should avoid questions about an applicant's religious 
affiliation, such as place of worship, days of worship, and religious holidays and 
should not ask for references from religious leaders, e.g., minister, rabbi, priest, 
imam, or pastor.”14 

Title VII requires public schools to accommodate the religious practices of an 
employee or a prospective employee, unless the school district can demonstrate that 
the accommodation would result in undue hardship.  The reasonable accommodation 
offered by the employer must be sufficient to: (1) eliminate the conflict between the 
employee's religious practice and the district's employment policy; and (2) maintain 
the employee’s employment status without any loss in pay, benefits, or any other 
terms or conditions of employment. See Ansonia Board of Educ. v. Philbrook, 479 
U.S. 60 (1986).  The district satisfies its duty to an employee once it offers all 
reasonable means of accommodation that are possible without undue hardship.  The 
district is not required to provide the employee with the “best” accommodation. If the 
employer offers the employee a reasonable accommodation, then it need not show 
that each of the individual’s suggested accommodations would result in undue 
hardship.  
 
For a discussion about responding to requests for religious accommodation that may 
occur during the pre-employment process, see Sections VII(D) and VIII. 

 
Permissible:  Stating the required hours for the position and asking whether the 
candidate can work the required hours.  Reviewing the job duties on the job posting 
and asking the candidate if he or she can perform the job duties.  Reviewing the 
clothing/uniform and working environment requirements with the candidate and 
asking if he or she can comply with those requirements. Impermissible:  Asking the 
candidate’s religion.  Asking whether the candidate needs a particular day off for 
religious services.  Commenting on the religious nature of the applicant’s 
undergraduate school (“That’s a Lutheran school, isn’t it?”).    Questions about where 
an applicant’s children attend school also should be avoided because this inquiry 

                                                 
14 www.eeoc.gov/laws/practices/inquiries_religious.cfm. 
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could reveal that the children attend a private religious school.15 
 
(7) Genetic information – The Genetic Information Non-Discrimination Act 

(GINA) prohibits discrimination on the basis of a candidate’s genetic 
information or history. “The prohibition on the use of genetic information in 
employment decision-making is absolute, since the possibility that someone 
may develop a disease or disorder in the future has nothing to do with his or 
her current ability to perform a job.”16  

(8) Citizenship – Employers should not ask whether or not a job applicant is a 
United States citizen before making an offer of employment. The Immigration 
Reform and Control Act of 12986 (IRCA) makes it illegal for employers to 
discriminate with respect to hiring, firing, or recruitment or referral for a fee, 
based on an individual's citizenship or immigration status. For example, the 
law prohibits employers from hiring only U.S. citizens or lawful permanent 
residents unless required to do so by law, regulation or government contract; it 
also prohibits employers from preferring to hire temporary visa holders or 
undocumented workers over qualified U.S. citizens or other protected 
individuals, such as refugees or individuals granted asylum. 

The EEOC states:  “IRCA requires employers to verify the identity and employment 
eligibility of all employees hired after November 6, 1986, by completing the 
Employment Eligibility Verification (I-9) Form, and reviewing documents showing 
the employee's identity and employment authorization. The law prohibits employers 
from rejecting valid documents or insisting on additional documents beyond what is 
legally required for employment eligibility verification (or the Department of 
Homeland Security (DHS) Form I-9), based on an employee's citizenship status or 
national origin. For example, e.g., an employer cannot require only individuals the 
employer perceives as ‘foreign’ to verify their employment eligibility or produce 
specific documents, such as Permanent Resident (‘green’) cards or Employment 
Authorization Documents. It is the employee's choice which of the permitted 
documents to show for employment eligibility verification. As long as the document 
appears reasonably genuine on its face, and relates to the employee, it should be 
accepted. Because of potential claims of illegal discrimination, employment 
eligibility verification should be conducted after an offer to hire has been made. 
Applicants may be informed of these requirements in the pre-employment setting by 
adding the following statement on the employment application: ‘In compliance with 
federal law, all persons hired will be required to verify identity and eligibility to work 

                                                 
15  When candidates volunteer that they have children, it may seem perfectly natural for educators to 

inquire where the candidate’s children attend school.  This inquiry, however, should be avoided because it may 
lead to inquiries about child care, marital status, and religion.  Applicants have a constitutional right to send their 
children to private school, whether or not religious.  In Barrow v. Greenville Indep. Sch. Dist., 332 F.3d 844 (5th Cir. 
2003).  In Barrow, a teacher allegedly was removed from the applicant list for assistant principal because she 
declined to enroll her children in public school.   A jury later found in her favor, and an attorney’s fee award of 
$631,000.00 was upheld on appeal.   See Barrow v. Greenville Indep. Sch. Dist., 2007 WL 30885028 (5th Cir., Oct. 23, 
2007), cert. denied, 553 U.S. 1053 (2008). 

16 www.eeoc.gov/laws/regulations/gina-background.cfm. 

http://www.eeoc.gov/laws/regulations/gina-background.cfm
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in the United States and to complete the required employment eligibility verification 
document form upon hire.’”17 

Permissible:  “Are you legally authorized to work in the United States?”  
Inadvisible:  “Are you a U.S. citizen?”  “How long have you lived in the United 
States?” 

IV. Other Restrictions and Areas of Impermissible or Risky Inquiry 

A. Height/Weight – The EEOC and many courts have ruled that minimum height 
and weight requirements are unlawful if they screen out a disproportionate number of minorities 
or women and the employer cannot show that height/weight standards are essential to the safe 
performance of the job in question. “[U]nless job-related, inquiries about height and weight 
should be avoided.”18  

B. Financial information – The EEOC has taken the position that certain financial 
inquiries are off limits.  “Financial information” includes current or past assets, liabilities, or 
credit rating, bankruptcy or garnishment, refusal or cancellation of bonding, car ownership, 
rental or ownership of a house, length of residence at an address, charge accounts, furniture 
ownership, or bank accounts.  Federal law does not expressly prevent employers from asking 
about financial information.  But the federal EEO laws do prohibit employers from illegally 
discriminating when using financial information to make employment decisions. First, employers 
must not apply a financial requirement differently to different people based on their race, color, 
national origin, religion, sex, disability, age, or genetic information.   Second, an employer must 
not have a financial requirement if it does not help the employer to accurately identify 
responsible and reliable employees, and if, at the same time, the requirement significantly 
disadvantages people of a particular race, color, national origin, religion, or sex.  Third, an 
employer might have to make an exception to a financial requirement for a person who cannot 
meet the requirement because of a disability.  

Permissible:  “What is your address?”  “How can we reach you?”  Inadvisable:  
Questions regarding whether the candidate owns or rents home.  Questions 
regarding length of residence at current or previous addresses.  Questions 
concerning a candidate’s bankruptcy or garnishment.  

C. Prior discrimination complaints and prior use of leave under the FMLA – 
Questions about prior grievances, EEOC complaints, and FMLA leave are always off limits.  All 
federal anti-discrimination statutes prohibit retaliation against employees who exercise their 
statutory rights by filing EEOC charges or participating in a covered proceeding.  See, e.g., 42 
U.S.C. § 2000e-2(a).  Similarly, the Family Medical Leave Act, which grants eligible employees 
the right to protected leave for certain medical conditions and certain family and military leave 
situations, prohibits retaliation against those who exercise their FMLA rights.  29 U.S.C. § 
2615(a)(1).  Hiring managers should not inquire about these matters, nor should they review 
records related to such matters.  Additionally when grievances and EEOC charges are filed, the 

                                                 
17 www.eeoc.gov/laws/practices/inquiries_citizenship.cfm. 
18 www.eeoc.gov/laws/practices/inquiries_height_weight.cfm. 
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filing of such complaints should not be publicized; knowledge should be limited only to those 
with a legitimate need to know. 

D.  Political activities – Applicants occasionally will include organizational activities 
on their resumes, including participation in groups such as the Young Republicans or Young 
Democrats or groups seeking political change in the local community.  Participation in such 
activities generally is protected by the First Amendment to the United States Constitution and, 
therefore, should not be a factor when making a hiring decision.   

E. Fair Credit Reporting Act – The Fair Credit Reporting Act, 15 U.S.C. § 1681, et 
seq., also affects the pre-employment process. The FCRA is administered by the Federal Trade 
Commission.  Under the FCRA, when the district obtains background information from a credit 
or criminal background report from a company in the business of compiling background 
information, impermissible information in the information should be screened so that it is not 
available to the hiring authority. Additionally, under the FCRA, additional procedures usually 
will apply.  In particular, the FCRA requires the employer to inform the applicant or employee 
that the employer might use the information for decisions about his or her employment.  This 
notice must be in writing and in a stand-alone format. The notice can't be in an employment 
application.  If the district obtains an actual investigative report that includes personal interviews 
concerning a person’s character, general reputation, personal characteristics, and lifestyle, then 
the district must also tell the applicant or employee of his or her right to a description of the 
nature and scope of the investigation.  The district should obtain the applicant’s or employee’ 
written permission for the background check. This can be part of the document used to notify the 
person that a report will be obtained. 

When taking an adverse action (for example, not hiring an applicant or firing an 
employee) based on background information obtained through a company in the business of 
compiling background information, the FCRA has additional requirements.  The employer must 
give the applicant or employee: (i) a notice that includes a copy of the consumer report you 
relied on to make your decision; and a copy of “A Summary of Your Rights Under the Fair 
Credit Reporting Act.”  The employer must tell the applicant or employee (orally, in writing, or 
electronically) that he or she was rejected because of information in the report; the name, 
address, and phone number of the company that sold the report; that the company selling the 
report didn't make the hiring decision, and can't give specific reasons for it; and that he or she has 
a right to dispute the accuracy or completeness of the report, and to get an additional free report 
from the reporting company within 60 days.19 

F. Misuse of Social Security Number – In 2015, a federal district court held that a 
public employer was not justified in asking candidates whether they had previously used a 
different Social Security number other than the one they were currently using.  The court in 
Guerrero v. Calif. Dep’t of Corrections & Rehab., 2015 WL 4463537 (N.D. Calif., July 21, 
2015), held that the inquiry had a disparate impact on Latinos.  The plaintiff in Guerrero was 
born in Mexico and, as a juvenile, was brought to the U.S. by his parents.  As a teenager, at the 
urging of his parents, he invented an invalid social security number, i.e., one not actually issued 
by the Social Security Administration. The invented number eventually was issued to a real 
person in 2004.  At 17, the plaintiff applied for a validly issued SSN.  While his application 

                                                 
19  www.eeoc.gov/eeoc/publications/background_checks_employers.cfm. 



12 
 

remained unaddressed, Guerrero continued to use his invalid SSN to keep employment.  He 
eventually received a valid SSN. 

  G. Discharge from Military Service – An employer should not, as a matter of 
policy, reject candidates with less than honorable discharges from military service.  Minority 
service members have a higher proportion of general and undesirable discharges than 
non-minority members of similar aptitude and education.  A requirement that to be eligible for 
employment, ex-members of the armed services must have been honorably discharged may have 
a disproportionate effect on minorities and may be a violation of Title VII.  

 
V. Use of Criminal History Information 
 

A. 2012 EEOC Guidance 
 

In 2012, the EEOC issued a new guidance entitled ENFORCEMENT GUIDANCE ON THE 
CONSIDERATION OF ARREST AND CONVICTION RECORDS IN EMPLOYMENT DECISIONS UNDER 
TITLE VII OF THE CIVIL RIGHTS ACT OF 1964.20   The EEOC has stated that the purpose of the 
guidance is to ensure that criminal history information is not used in a discriminatory way.  Since 
its release, the Guidance has been the subject of considerable debate, criticism, and litigation.21  
Notwithstanding the controversy regarding the Guidance, school districts must continue to 
exercise caution when considering criminal history information.  Questions about arrests and 
convictions should not be discussed during a job interview.  The review of criminal history 
information should be conducted by human resources personnel, not by the hiring authority or 
screening committee, and any candidate exclusions must be based on job-related criteria and 
consistent with business necessity.   

 
The EEOC has acknowledged that it “does not have the authority to prohibit employers 

from obtaining or using arrest or conviction records.”22  In the Guidance, however, the EEOC 
strongly discourages the use of arrest and conviction information on the ground that the use of 
such information has a disparate impact on African-American and Hispanics who are arrested 
and convicted at rates that are disproportionate to their representation in the general population.  
The Guidance discourages the use of arrest information on the ground that an arrest is not a 
reflection of guilt.  With respect to convictions, the EEOC advises employers to consider the 
relationship between a conviction and the candidate’s fitness for a particular job based on the so-
called Green factors: (i) the age of the offense, (ii) seriousness of the crime, and (iii) nature of 
the violation.  

 
In the Guidance, the EEOC states that it will rely on national data showing 

arrest/conviction rates.  This is a concerning to critics because actual data in a particular region 
                                                 

20  www.eeoc.gov/laws/guidance/arrest_conviction.com. 
21 See, e.g., EEOC v. Freeman, 778 F.3d 463 (4th Cir. 2015) (rejecting EEOC’s statistics and granting 

summary judgment for employer); Letter from Patrick Morrisey, Attorney General of State of W. Virginia et al, to 
U.S. EEOC (July 24, 2013); “House GOP Members Criticize the EEOC on Background Checks, Enforcement Tactics,” 
www.bna.com/house.gop.members (June 10, 2014); “EEOC Guidance for Criminal Records Hotly Debated but 
Remains Key Concern for Employers in 2015,” www.erscheck/wordpress/2014/12/15/eeoc-guidance-criminal-
records-hotly-debated-remains-key-concerns-employers-2015/. 

22 www.eeoc.gov/eeoc/newsroom/wysk/arrest_conviction_records.cfm. 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.eeoc.gov/laws/guidance/arrest_conviction.com
http://www.bna.com/house.gop.members
http://www.erscheck/wordpress/2014/12/15/eeoc-guidance-criminal-records-hotly-debated-remains-key-concerns-employers-2015/
http://www.erscheck/wordpress/2014/12/15/eeoc-guidance-criminal-records-hotly-debated-remains-key-concerns-employers-2015/
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may show more favorable (non-discriminatory) hiring trends.  When defending against an EEOC 
charge, employers may present data showing that African-American and/or Hispanic individuals 
are not arrested or convicted disproportionately in the employer’s geographical area.  Employers 
also may use their own applicant data to show that there has been no disparate impact.  However, 
according to the Guidance, an employer’s evidence of a racially balanced workforce will not be 
enough to disprove disparate impact.  Additionally, the EEOC will “closely consider” whether 
the employer has a “reputation” for excluding candidates with criminal records. 

 
Regarding arrests, the EEOC stresses that the “fact of an arrest does not establish that 

criminal conduct has occurred.”  Accordingly, an exclusion based solely on an arrest “is not job 
related and consistent with business necessity.”  On the other hand:  “Although an arrest record 
standing alone may not be used to deny employment opportunity, an employer may make an 
employment decision based on the conduct underlying the arrest if the conduct makes the 
individual unfit for the position in question.”  In Example 4 in the Guidance, the EEOC describes 
an assistant principal who is arrested for inappropriately touching girls.  He is placed on leave 
pending an investigation.  The school interviews the girls.  The school believes the girls, not the 
assistant principal, and he is terminated.  The EEOC states that the termination is proper because 
“the exclusion [termination] is made based on descriptions of the underlying conduct, not the 
fact of the arrest.” 

Regarding convictions, the Guidance states that blanket exclusions against candidates 
with a criminal record are not job-related and consistent with business necessity. The employer 
must show that the hiring policy operates to “effectively link” specific criminal conduct and its 
dangers with the risks inherent in the duties of a particular position.  The Guidance refers to the 
concept of a “targeted screen.”  With the targeted screen, the employer will evaluate the so-
called Green factors (nature of the crime, time elapsed, nature of the job) and give the applicant 
the chance to demonstrate why the exclusion should not apply to him. 

In evaluating policies that exclude certain convictions based on the nature and age of the 
conviction, the Guidance states that recidivism studies will be relevant.23  When there is a “tight 
nexus” between a particular offense and a particular job, Title VII does not necessarily require an 
individualized assessment. However, the Guidance states, “the use of individualized assessments 
can help employers avoid Title VII liability.” 

The EEOC recommends an individualized assessment before making a final employment 
decision.  This means giving the applicant notice that he has been excluded and an opportunity to 
provide additional information or to explain why he should not be excluded.   If the individual 
does not respond, the employer may make its decision without the individual’s input. 

When conducting an “individualized assessment,” employers are advised to look at the 
following:  the facts or circumstances of the offense or conduct; number of offenses; age at the 
time of conviction; work record since the conviction; length and consistency of employment 
history before and after the offense; rehabilitation efforts; education and training since the 
conviction; employment or character references; and whether the individual is bonded. 
                                                 

23 Unfortunately, recidivism data is not available for all offenses, and recidivism studies often focus only 
on criminal conduct occurring one, two, and three years after release from prison.  Thus, current studies do not 
assist school districts in evaluating a candidate who was convicted of a major felony 10 or 15 years earlier.   
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In the Guidance, the EEOC recommends, but does not expressly prohibit, that employers 
not ask about criminal history on job applications.  The Guidance states that the inquiry should 
be “late in the selection process” and should be limited to convictions for which exclusion would 
be job-related and consistent with business necessity.  If an employer does ask about criminal 
history on a job application, the application should make clear that disclosure of criminal history 
information will not automatically preclude employment.  The application also should invite the 
applicant to provide explanatory information.  The applicant’s response should not be shared 
with the hiring authority.    

B. 2013 EEOC “Clarification” 

In July 2013, nine state attorneys general wrote to the EEOC urging it to reconsider the 
Guidance.  That letter criticized the EEOC for the “illegitimate expansion” of Title VII’s 
protection to former criminals, and it criticized the EEOC’s discussion of individualized 
assessments.  On August 29, 2013, the EEOC responded with a clarification letter.  The letter 
defended the disparate-impact analysis, noting that the Supreme Court first recognized this 
theory of liability in 1971.  Disparate impact liability arises “if an employer uniformly 
administers a criminal background check that disproportionately excludes people of a particular 
race, national origin, or other protected characteristic, and is not ‘job-related for the position(s) in 
question and consistent with business necessity’ within the meaning of Title VII.” 

 
EEOC’s response makes “clear” that “it is not illegal for employers to conduct or use the 

results of criminal background checks, and the EEOC has never suggested that it is.”   The 
states’ objection to individualized assessments “appears” to be based on a “misunderstanding” 
that the Guidance urges employers “to use individualized assessments rather than bright-line 
screens.  This is incorrect.  The Guidance does not urge or require individualized assessments of 
all applicants and employees.”  (EEOC Letter at 3.)  Instead, the Guidance encourages a two-step 
process, with individualized assessment as the second step.   The first step is the “targeted 
screen” based on the Green factors.  Once the targeted screen has been administered, the 
Guidance “encourages employers to provide opportunities for individualized assessment for 
those people who are screened out.”  (Id., emphasis in original.)  An employer may decide 
“never to conduct an individualized assessment if it can demonstrate that its targeted screen is 
always job related and consistent with business necessity.”  Id.  The individualized assessment is 
a “safeguard” when an employer cannot demonstrate that the targeted screen alone is job related 
and consistent with business necessity. 

 
C. Litigation involving criminal history review procedures 
 

 EEOC v. Freeman, 778 F.3d 463 (4th Cir. 2015) – The EEOC alleged that Freeman’s 
background check process had an unlawful disparate impact on black and male job applicants. 
The district court granted summary judgment to Freeman after excluding the EEOC’s expert 
testimony as unreliable under Federal Rule of Evidence 702. Without this testimony, the district 
court found that the agency failed to establish a prima facie case of discrimination. The court of 
appeals affirmed.  At Freeman, criminal background checks were required for all applicants, and 
credit history checks for “credit sensitive” positions involving money handling or access to 
sensitive financial information. Freeman’s credit and criminal background check policies 
excluded applicants whose histories revealed certain prohibited criteria. If an applicant’s history 
included one of the listed criteria, like a conviction for a crime of violence, the applicant was not 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER702&originatingDoc=Ide84368fb9f511e4b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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hired. The district court identified an “alarming” number of errors and analytical fallacies in 
Murphy’s reports, making it impossible to rely on any of his conclusions. Freeman provided the 
EEOC with complete background check logs for hundreds, if not thousands, of applicants who 
Murphy did not include in his database of fewer than 2,014 background checks conducted 
largely before October 14, 2008.  Only 19 post-October 14, 2008 applicants were included in 
Murphy’s database, all but one of whom failed the checks. However, Freeman, through its 
background check vendor, “conducted more than 1,500 criminal background investigations and 
more than 300 credit investigations on applicants between October 15, 2008 to August 31, 2011” 
with Freeman producing in discovery “race and gender information for hundreds of these 
applicants.” Murphy furthermore omitted data from half of Freeman’s branch offices. This is 
despite the fact that he did not seek to utilize a sample size from the relevant time period, but 
purported to analyze all background checks with verified outcomes. 
  
 The district court found a “mind-boggling” number of errors and unexplained 
discrepancies in Murphy’s database. For example, looking at a subset of 41 individuals for whom 
the EEOC was seeking back pay, 29 had at least one error or omission. Seven were missing from 
the database altogether. Seven were listed in the database without a race code, “one was 
incorrectly coded as passing the criminal background check, two were incorrectly coded as 
failing the criminal background check, one ha[d] an incorrect race code, five ha[d] incorrect 
gender codes, nine [we]re listed twice and double-counted in Murphy’s results, and three who 
failed the credit check [we]re not coded with a credit check result.”  The EEOC claimed that the 
errors were present in the original data, a contention dispelled by comparing the information 
from the discovery materials to Murphy’s database. It was in fact Murphy who introduced these 
errors into his own analysis.  A concurring judge wrote separately “to address my concern with 
the EEOC’s disappointing litigation conduct.” 
 
 EEOC v. Kaplan Higher Educ. Corp., 748 F.3d 749 (6th Cir. 2014) – The EEOC sued 
the defendants for using the same type of background check that the EEOC itself uses. The 
EEOC’s personnel handbook recites that “[o]verdue just debts increase temptation to commit 
illegal or unethical acts as a means of gaining funds to meet financial obligations.” Because of 
that concern, the EEOC runs credit checks on applicants for 84 of the agency’s 97 positions. The 
defendants had the same concern and thus Kaplan ran credit checks on applicants for positions 
that provide access to students’ financial-loan information, among other positions. For that 
practice, the EEOC sued Kaplan. The EEOC alleges that Kaplan’s use of credit checks causes it 
to screen out more African-American applicants than white applicants, creating a disparate 
impact in violation of Title VII.  Proof of disparate impact is usually statistical proof in the form 
of expert testimony; and here the EEOC relied solely on statistical data compiled by Kevin 
Murphy, who holds a doctorate in industrial and organizational psychology. For two reasons, 
however, the district court excluded Murphy’s testimony on grounds that it was unreliable. First, 
the EEOC presented “no evidence” that Murphy’s methodology satisfied any of the factors that 
courts typically consider in determining reliability under Federal Rule of Evidence 702; and 
second, as Murphy himself admitted, his sample was not representative of Kaplan’s applicant 
pool as a whole. The district court therefore granted summary judgment to Kaplan. The court of 
appeals affirmed.   “The EEOC brought this case on the basis of a homemade methodology, 
crafted by a witness with no particular expertise to craft it, administered by persons with no 
particular expertise to administer it, tested by no one, and accepted only by the witness himself. 
The district court did not abuse its discretion in excluding Murphy’s testimony.” 
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 U.S. Equal Employment Opportunity Commission v. Dolgencorp LLC, 2015 WL 
2148394 (N.D. Ill., May 2015) – In discovery requests, Dollar General sought the EEOC’s 
policies regarding its own use of background checks and criminal history records when making 
employment decisions, including any “hiring matrix” that demonstrates how the EEOC considers 
various crimes. Dollar General also asked the EEOC to identify various facts relating to its use of 
background checks in making hiring decisions. According to Dollar General, information 
regarding the EEOC’s background checks was discoverable because it is relevant to Dollar 
General’s business necessity and estoppel defenses. The Court disagreed, distinguishing cases 
from other districts. “Under a disparate impact theory of employment discrimination, once a 
plaintiff shows that a challenged employment practice has a disparate impact, the burden shifts to 
the employer to show that ‘the challenged practice is job related for the position in question and 
consistent with business necessity.’” (citations omitted, emphasis in original).  “Dollar General is 
a retail operation, and there is no indication that the functions performed by its employees are in 
any way comparable to those undertaken by the EEOC’s employees.” Regarding Dollar 
General’s requests for documents relating to what the EEOC considers to be reasonable or 
acceptable criminal background check policies, policies or processes, the EEOC directed Dollar 
General to its ENFORCEMENT GUIDANCE ON THE CONSIDERATION OF ARREST AND CONVICTION 
RECORDS IN EMPLOYMENT DECISIONS UNDER TITLE VII OF THE CIVIL RIGHTS ACT OF 1964 (April 
25, 2012).  “Dollar General complains that this response is ‘neither specific nor exhaustive,’ and 
that the Guidance is 55 pages long yet the EEOC does not direct Dollar General to a specific 
portion that supports its answer. Dollar General also notes that the Guidance does not list specific 
examples of background check policies that the EEOC has previously found to be job-related and 
consistent with business necessity.”  The EEOC argued that the question of what constitutes an 
acceptable background check is irrelevant because that issue is specific to each employer, the 
jobs at that employer, the employer’s policy, and the nature of the business necessity justification 
for the policy. “This is a valid argument up to a point. If the EEOC establishes that Dollar 
General’s hiring practices caused a disparate impact, however, Dollar General will have the 
opportunity to argue that there was a reasonable business justification for its background check 
policy.  Puffer v. Allstate Ins. Co., 675 F.3d 709, 717 (7th Cir. 2012). Upon such a showing, the 
EEOC would then have to establish that there were less discriminatory alternatives available. Id. 
To the extent the EEOC will attempt to counter any asserted business justification with evidence 
of less discriminatory alternatives, the EEOC must produce that evidence during discovery in 
order to avoid the perils of trial by ambush. Accordingly, the EEOC is directed to respond to 
Dollar General’s Request for Production No. 43 and Interrogatory No. 16. The EEOC shall also 
supplement its response to Request for Production No. 41 to provide any additional non-
confidential, general—i.e., not employer specific—guidance published by the agency regarding 
the use of criminal background check policies or process.” 
 
VI.    Social Media and the Hiring Process 
 
 It is naturally tempting for a hiring manager to seek out information that is publicly 
available in living color via a few clicks on a computer.  A quick scan of a “Linked In” profile, a 
blog, or old newspaper article may reveal valuable job-related information.  It also may lead to 
discovery of information that is not job-related and that a candidate would never include on a job 
application:  race, politics, religion (or lack thereof), disability, sexual preferences, past lawsuits, 
a favorite Netflix show.  
 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027383770&pubNum=0000506&originatingDoc=Iaae18730f47711e48cb2e12b655d7643&refType=RP&fi=co_pp_sp_506_717&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_506_717
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 Although it may appear counter-intuitive, each school district should have a protocol that 
prohibits the hiring authority or screening committee members from conducting Internet 
investigations and other informal investigations.  Any such investigations should be conducted 
by Human Resources, which can evaluate whether any of the information is job-related and 
credible and worthy of sharing with the hiring authority and a hiring committee.  The policy 
should address:  (1) what types of sites may be reviewed; (ii) the purpose in reviewing such sites 
and how the information will be used; (iii) the stage at which such a review might occur; and (iv) 
the importance of consistency in the treatment of candidates.  Finally, applicants should be 
informed about the existence of such policy. 
 
 Case examples: 
 
 Age claim based on employer’s alleged Google search and review of applicant’s 
“LinkedIn” profile:  In Nieman v. Grange Mutual Casualty Co., 2012 WL 1467562 (C.D.Ill., 
April 27, 2012), the plaintiff claimed that the vice president of human resources learned his age 
based on the inclusion of the year that he graduated from college (1989) on his profile on 
LinkedIn.  The company moved to dismiss on the ground that the plaintiff did not plead that the 
VP actually reviewed the LinkedIn profile.  The court denied the motion to dismiss.  The 
plaintiff alleged in the lawsuit that, during telephone interviews, the VP did “inquire about and 
confirm” the year the plaintiff earned his degree.  Based on the facts as alleged by the plaintiff, 
someone outside the protected class was hired; therefore, at the pleading stage, the plaintiff had 
stated an age claim.  The court also denied the motion to dismiss a retaliation claim.  This 
particular plaintiff previously had filed a discrimination lawsuit against another company.  A 
copy of that lawsuit was available on the Internet.  The plaintiff pleaded that it was a “common 
practice” for hiring managers to “‘Google’” job applicants and that presumably every employer 
knew about his previous protected activity.   Although the company denied using the Internet to 
research the plaintiff and although plaintiff’s claim was largely speculative, these were matters to 
be decided at summary judgment. 
 
 Religion claim based on review of candidate’s personal web site:  In Gaskell v. 
University of Kentucky, 2010 F.Supp.2d 4867630 (E.D. Ky., Nov. 23, 2010), an astronomer was 
the frontrunner to be selected as the director of a new observatory at a public university.  The 
plaintiff was interviewed by phone, and he performed well, achieving the highest score among 
those interviewed.  Subsequently, one of the selection committee members viewed his personal 
web site and found an article, “Modern Astronomy, the Bible, and Creation,” that she circulated 
to the entire committee.  The committee was concerned that the candidate had blended religion 
and scientific theory.  The committee also learned of the candidate’s public statements about 
evolution.  Subsequently, the University offered the position to a different, allegedly lesser 
qualified candidate. He sued for religious discrimination.  The university moved for summary 
judgment.  The evidence suggested that the astronomer’s religious postings did influence the 
hiring committee.  The astronomer later settled for $125,000. 
  
 Free speech claim based on review of plaintiff’s web site:  In San Diego v. Roe, 543 
U.S. 77 (2004), a police officer posted on the Internet photos of himself in his police uniform 
while engaging in sexually oriented activities. The police department terminated his 
employment.  The Supreme Court held that the officer’s on-duty activities were not protected 
speech. His speech did not involve a matter of public concern and served only to bring the 
department into disrepute. 



18 
 

 
 Free speech claim based on review of plaintiff’s MySpace page:  In Snyder v. 
Millersville Univ., 2008 WL 5093140 (E.D. Pa. 2008), a student/teacher posted a photo of herself 
drinking and dressed in a pirate hat.  The caption said “drunken pirate.”  The student/teacher was 
denied her teaching certificate. The court held that the adverse action did not violate the First 
Amendment because her speech did not involve a matter of public concern. 

 
VII. Defending Against Discrimination Claims 
 

A. Gearing Up to “Prove a Negative” 
 

Although rejected applicants bear the burden of proof in an employment lawsuit, it is 
often the case that school districts and other employers are put in the position of having to “prove 
a negative” – prove that discrimination did not occur.  Courts and juries expect the school district 
to have good reasons for selecting one applicant over another applicant, and they expect that the 
paperwork will support those reasons. The absence of paperwork and the appearance of 
inconsistent reasons may sabotage an otherwise fair and non-discriminatory hiring process.  
Because one never knows which hiring process this year will result in next year’s lawsuit, school 
districts must do a good job of following their procedures and creating a good record with each 
employment decision.   
 

B. Direct or Circumstantial Evidence Allowed 

Title VII plaintiffs must show that discrimination occurred “because of” their protected 
characteristic.  EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028, 2031 (2015).   Age 
discrimination plaintiffs must show “but for” causation.  See Gross v. FBL Financial Servs., Inc., 
557 U.S. 167, 177-178 (2009).  Intentional discrimination may be proven by either direct or 
circumstantial evidence.  See Hill v. Lockheed Martin Logistics Mgmt Inc., 354 F.3d 277 (4th Cir. 
2004); Russell v. McKinney Hosp. Venture, 235 F.3d 219, 222 (5th Cir. 2000). Direct evidence is 
evidence which, if believed, “requires the conclusion that unlawful discrimination was at least a 
motivating factor in the employer’s actions.”  Tepper v. Potter, 505 F.3d 508, 515 (6th Cir. 2007) 
(citation omitted).  Direct evidence does not require the factfinder to draw any inferences in 
order to conclude that the challenged employment action was motivated by discriminatory intent.  
Remarks to the effect that “I won’t hire you because you’re a woman,” or “I’m firing you 
because you’re not a Christian,” are obvious examples of direct evidence of discrimination.  See 
Venters v. City of Delphi, 123 F.3d 956, 973 (7th Cir. 1997).  Remarks and other evidence that 
reflect a propensity by the decision-maker to evaluate employees based on illegal criteria can 
suffice as direct evidence of discrimination even if the evidence stops short of a virtual 
admission of illegality. See Shager v. Upjohn Co., 913 F.2d 398, 402 (7th Cir. 1990); Robinson 
v. PPG Indus., Inc., 23 F.3d 1159, 1164–65 & fn. 2–3 (7th Cir. 1993).  
  

If there is no direct evidence of discrimination, then courts rely on the framework 
established in the Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), 
and Texas Department of Community Affairs v. Burdine, 450 U.S. 248 (1981). Under this 
framework, the plaintiff carries the burden of proving by a preponderance of the evidence a 
prima facie case of discrimination.  If the plaintiff is able to prove a prima facie case, then the 
burden shifts to the defendant to articulate some legitimate, nondiscriminatory reason for the 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000634298&pubNum=506&originatingDoc=Ief54ad3a090411e3a98ec867961a22de&refType=RP&fi=co_pp_sp_506_222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_506_222
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013651961&pubNum=506&originatingDoc=Ibf59723bfd5211df852cd4369a8093f1&refType=RP&fi=co_pp_sp_506_515&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_506_515
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employee’s rejection.  If the defendant is able to carry this burden, then the plaintiff must prove 
by a preponderance of the evidence that the legitimate reasons offered were not true reasons but 
were a “pretext” for discrimination.  See, e.g., Burrell v. Dr. Pepper/Seven Up Bottling Grp., 
Inc., 482 F.3d 408, 411 (5th Cir. 2007). 

 
In a circumstantial case, the plaintiff must allege discrimination by establishing a prima 

facie case:  (1) he belongs to a protected class; (2) he applied for and was qualified for a position 
for which applicants were being sought24; (3) he was rejected; and (4) the position remained 
open or a person outside of his protected class was hired for the position.  If the plaintiff 
succeeds in making the prima facie case, the burden shifts to the employer to “articulate some 
legitimate, nondiscriminatory reason” for the employer’s action.  McDonnell Douglas, 411 U.S. 
at 802. If the employer offers a non-discriminatory reason, the burden shifts back to the plaintiff 
to show that “the defendant’s proffered reason is not true, but instead is a pretext for intentional 
discrimination.” Price v. Federal Exp. Corp., 283 F.3d 715, 720 (5th Cir. 2002); see also Reeves 
v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143 (2000); Landmesser v. Hazleton Area 
Sch. Dist., 574 Fed. App’x. 188, 189 (3d Cir. 2014), citing Sarullo v. U.S. Postal Serv., 352 F.3d 
789, 797 (3d Cir. 2003).  A plaintiff may demonstrate pretext by “showing that the employer’s 
proffered explanation is false or unworthy of credence.” Laxton v. Gap Inc., 333 F.3d 572, 578 
(5th Cir.2003) (internal quotation marks omitted). “An explanation is false or unworthy of 
credence if it is not the real reason for the adverse employment action.” Id.  A “fact finder can 
infer pretext if it finds that the employee was ‘clearly better qualified’ (as opposed to merely 
better or as qualified) than the employees who are selected.” EEOC v. La. Office of Cmty. Servs., 
47 F.3d 1438, 1444 (5th Cir. 1995). 

 
The plaintiff can discredit the proffered reasons by “demonstrat[ing] such weaknesses, 

implausibilities, inconsistencies, incoherencies, or contradictions in the [defendant's] proffered 
legitimate reasons for its action that a reasonable factfinder could rationally find them unworthy 
of credence, and hence infer that the [defendant] did not act for the asserted non-discriminatory 
reasons.” Alternatively, to show that discrimination was the likely cause of the adverse action, a 
plaintiff can show, for example, that the defendant had previously subjected the same plaintiff to 
“unlawful discriminatory treatment,” that it had “treated other, similarly situated persons not of 
his protected class more favorably,” or that it had “discriminated against other members of his 
protected class or other protected categories of persons.” Anderson v. Wachovia Mortg. 
Corp., 621 F.3d 261, 277 (3d Cir. 2010).  
  

The decision-maker’s “subjective reason for not selecting a candidate, such as a 
subjective assessment of the candidate’s performance in an interview, may serve as a legitimate, 
nondiscriminatory reason for the candidate’s non-selection.” Alvarado v. Tex. Rangers, 492 F.3d 
605, 616 (5th Cir. 2007).  However, an employer “must articulate in some detail a more specific 
reason than its own vague and conclusional feeling about the employee.” Patrick v. Ridge, 394 
F.3d 311, 317 (5th Cir. 2004). 
 

                                                 
24 The failure to formally apply for a job vacancy will not prevent the plaintiff from establishing a prima 

facie case; however, the plaintiff must show that he or she made every reasonable attempt to convey interest in 
the job to the employer.  See Blasi v. Pen Argyl Area Sch. Dist., 2013 WL 6388493 (E.D. Pa., Dec. 5, 2013) (one 
phone call to the athletic director was insufficient). 
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 Pretext:  In many cases, the central focus of the case is whether the school district’s 
reasons for not hiring the candidate are pretextual or false.  Summary judgment is less likely in 
cases in which hiring officials repeatedly failed to follow usual procedures, ignored hiring 
criteria, and made veiled statements suggesting discrimination. The lesson learned from case law 
is simple:  every district needs policies to ensure a uniform selection process and, once those 
processes have been established, all administrators need to follow them unless there is a really, 
really good reason for excusing non-compliance in a specific case.  A combination of too many 
mistakes will preclude early dismissal or, at a minimum, result in expensive litigation. 
 
 Case examples: 
 
 Brown v. Unified School Dist. No. 501, 459 Fed. App’x 705 (10th Cir., Feb. 1, 2012) – 
Plaintiff was a black male who was employed by the school district from 1980 to 1996 as a 
physical education teacher and coach. During that period, he received a number of critical 
teacher evaluations, was transferred from coaching girls’ basketball based on a report of 
inappropriate conduct, and was discharged as a boys’ coach due to performance issues. He sued 
the school district for race discrimination and retaliation and lost. He continued teaching in the 
school district, moved away, but then returned and applied for a position.  He received a letter 
from human resources that, due to his past employment record with the school district, he “will 
not be considered for rehire by this district.”  He continued to apply for positions.  He claimed 
that a high school principal told him that he would hire Brown as head coach if the current coach 
left. Although Brown later complained that he was denied an assistant coach position, it is 
undisputed that he did not apply for the assistant coach position. A school board member 
allegedly reported to Brown that another board member commented during a meeting that “All 
[Mr. Brown] wants to do is sue us.”  The board member also told Brown that the board’s lawyer 
advised the Board that the School District might face liability if Brown were hired and a sexual 
incident occurred between a student and Brown.  Brown was later told he would not be 
considered for any position.  He sued.  The trial court granted summary judgment, and the 
appeals court affirmed.   
 

On appeal, Brown contended that the following evidence demonstrated pretext: (1) the 
School District retained him as an employee from 1980 to 1996, and his performance reviews 
during that period included positive statements; (2) his 2001 meeting with the School District’s 
human resources manager demonstrated her view that he was a “worthy candidate”; (3) the 
principal comment that he would hire Brown for a head coaching position indicated that Brown 
was eligible for rehire; (4) a substitute services coordinator’s invitation to meet demonstrated 
that “certain members of the district felt [Mr. Brown’s] qualifications were sufficient for rehire,”; 
(5) the superintendent who made the decision in 2001 not to rehire Brown did not consult 
Brown’s personnel file before making the decision; (6) Brown was improperly required to go 
through the formal job-application process, while some employees were hired outside the 
process, as evidenced by a newspaper article and his own opinion; (7) between 1999 and 2009, 
the school district hired numerous white female teachers and few African–American teachers; (8) 
other employees who were “convicted of crimes,” were not discharged and still others were 
rehired even though they had been terminated for misconduct; (9) the school district had a fear of 
litigation and acted upon that fear when it refused to rehire Brown; and (10) the remarks 
allegedly made at school board meetings.  The court rejected these contentions.  “The decision 
not to rehire Mr. Brown was made solely by Dr. Singer, not the school board or any of its 
members. Dr. Singer stated that although he was aware of Mr. Brown’s prior lawsuits, neither 
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those lawsuits nor Mr. Brown’s race affected his decision not to rehire him.”  Accordingly, 
Brown’s reliance on statements allegedly made by other employees such as the human resources 
manager or the high school principal, was “misplaced.”  Finally, the statement by the board’s 
lawyer was privileged, while the statement by the board member was hearsay.  The board 
member was not involved in the decision-making process affecting the employment action 
involved, so the statement did not qualify as an admission of a party opponent. 
 
 Morris v. Bessemer Board of Educ., 2013 WL 549896 (N.D. Ala., Feb. 13, 2013) – The 
plaintiff, Connie Morris, is a woman who “roared for years about equality for the girls basketball 
program in the Bessemer City School system.”  She filed EEOC charges and a lawsuit.  In her 
latest case, she challenged her “termination as Head Girls Basketball Coach, noted that the Board 
hired a younger woman for the position, and claimed that it discriminated against Morris on the 
basis of age. Further, she claimed that beginning in March 2010, the board subjected her to 
retaliation and discrimination based on gender in the terms and conditions of her employment, 
including refusing to hire her for positions of either Training Coach or Strengthening Coach, and 
hiring men instead.”  The court denied the school district’s summary judgment as to many of 
Morris’s claims.  The court’s ruling indicated the following: 
  

• The human resources director and the high school principal, Cook, testified 
differently about the interview process.  

• The principal told the superintendent that he was not going to rehire Morris even 
though she had a successful year with no complaints. Cook testified that he 
wanted a “change in direction.”  That spring, all coaches received notices of non-
renewal. 

• Assistant Principal Douglas testified that in the spring of 2010 Cook advised him 
that he had personal issues with Coach Morris, calling Morris a “b-i-t-c-h ... any 
time he would say anything to her ... she would sue or threaten to sue or 
something along that line.”  

• After the girls’ head coach position was posted, Morris informed Cook of her 
interest in remaining in her position and confirmed that communication with a 
Letter of Interest. Morris was not offered or scheduled for an interview.   

• Another woman, Benita Gordon, allegedly applied for the position by sending an 
email.  However, Gordon testified that she did not recognize the email and she did 
not recall being interviewed for the position.  Gordon was not a teacher at the high 
school and had no coaching experience at the high school or collegiate level. 

• “Cook testified that because he was looking for a change and because only two 
people applied for the Girls Head Basketball Coach position, he felt no need to 
interview Morris for the job. He did call Gordon and talk to her about the position 
over the phone, but he did not establish a panel to interview her. Despite the 
posted requirement that the candidate have prior experience coaching at the high 
school or college level, Cook deemed Gordon’s coaching experience at the middle 
school level to be satisfactory.” 

• The superintendent said that that Cook’s recommendation of Gordon instead of 
Morris did not raise any red flags.  However, the HR director said that the 
recommendation did raise red flags because of Morris’s successful coaching 
history. 

• In his deposition testimony, Cook explained that “different direction” meant he 
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wanted to increase the potential for capturing a state title. He further testified that 
although Gordon had learned under Morris, he hoped Gordon could identify better 
with her players and provide new energy because she was younger. 

• Although Cook never told Morris, he testified that another reason for replacing 
her was that she violated state athletic association rules. Cook acknowledged, 
however, that he did not keep any record of the violation, the year it occurred, and 
the fine, if any, that the school may have paid. The evidence presented did reflect 
letters advising Cook of violations and related fines involving the boys football 
and basketball programs but not the girls basketball program, and those coaches 
were reappointed.  

 
Summary judgment was denied because “Morris has presented evidence that, if the jury 

believed it and/or accepted the inferences raised, could establish that the Board’s articulated 
reasons were false and that retaliation was the real reason for the adverse employment actions.” 
For example, “Douglas’s testimony about Cook’s real reason for his ‘new direction’ indicates 
that Cook was tired of Morris’s complaints and wanted to get rid of her for that reason.”  Further, 
the replacement, Benita Gordon, did not meet the posted qualifications for the position. The 
evidence also was in dispute “regarding whether Cook had the ability to make a unilateral 
decision to deem Gordon’s qualifications satisfactory even when they varied from the posted 
qualifications, and whether he had the ability to make a unilateral decision to hire her for a new 
position without invoking an interview panel.” In light of these disputes, “a jury could find that 
Cook deviated from Board policies and procedures by hiring Gordon for the Head Coach 
position without invoking an interview panel and/or without obtaining Board approval for 
alternatives to the posted qualifications. Once again, a deviation from Board policies and 
procedures evidences pretext.” 

 
Marconi v. Moon Area Sch. Dist., 2015 WL 2167300 (W.D. Pa., May 8, 2015) – A 

substitute teacher sought a permanent position.  She sued the district when it declined to hire her 
for several different permanent and long-term substitute teaching positions during three 
successive school years in favor of several substantially younger individuals, all of whom were 
all around twenty years younger than she was at the time. The court found that Marconi 
presented “a particularly strong prima facie case of age discrimination because she was a finalist 
for three teaching positions for which Moon admits she was qualified and the District hired three 
different individuals who were each around 20 years younger than her to fill these roles.”  The 
court found that the school district presented “shifting and inconsistent reasons” for the hiring 
decision’s given that it has pronounced at times that all of the finalists were sufficiently qualified 
but later claimed that Marconi was “not as qualified” and “not as experienced” as the other 
candidates.  Marconi also could demonstrate that she had superior qualifications to the other 
candidates, contrary to the district’s contention.  “Here, Marconi possessed a graduate degree 
while Wilson and Mangan had only undergraduate degrees. Marconi had four years of substitute 
teaching experience, including three years filling long-term substitute positions at Moon while 
the others had one year or less substitute teaching.”  The jury could also reject Moon's 
characterizations of Marconi's oral interview as “substandard” and “totally lackluster,” as post 
hoc fabrications or rationalizations given that she scored a 3, “average,” or 4, “good,” in every 
category and received 22 of 30 possible points, making her an average to good candidate based 
on Moon's own scoring system and Milanovich’s assessment. 
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C. Disagreements about candidates’ qualifications are generally insufficient to 
support a discrimination claim unless the differences are compelling. 

Ash v.  Tyson, 456 U.S. 454 (2006) – The plaintiffs were African–American men who 
sought promotions to fill two open shift manager positions, but two white males were selected 
instead.  The jury found for the plaintiffs. The employer renewed its motion for judgment, which 
the district court granted. The court of appeals affirmed in part and reversed in part.  The 
Supreme Court held that the Court of Appeals erred in two respects.  “First, there was evidence 
that Tyson’s plant manager, who made the disputed hiring decisions, had referred on some 
occasions to each of the petitioners as ‘boy.’  Petitioners argued this was evidence of 
discriminatory animus. The Court of Appeals disagreed, holding that ‘[w]hile the use of ‘boy’ 
when modified by a racial classification like ‘black’ or ‘white’ is evidence of discriminatory 
intent, the use of ‘boy’ alone is not evidence of discrimination.’  Although it is true the disputed 
word will not always be evidence of racial animus, it does not follow that the term, standing 
alone, is always benign. The speaker’s meaning may depend on various factors including 
context, inflection, tone of voice, local custom, and historical usage.”  The court of appeals also 
erred in articulating the standard for determining whether the asserted nondiscriminatory reasons 
for Tyson’s hiring decisions were pretextual.  The plaintiffs had introduced evidence that their 
qualifications were superior to those of the two successful applicants.  The court of appeals said 
that “Pretext can be established through comparing qualifications only when ‘the disparity in 
qualifications is so apparent as virtually to jump off the page and slap you in the face.’”  The 
Supreme Court rejected this standard.  “The visual image of words jumping off the page to slap 
you (presumably a court) in the face is unhelpful and imprecise as an elaboration of the standard 
for inferring pretext from superior qualifications.”  The Court, however, declined to define the 
standard.  The case was remanded. 

 
A fact-finder may infer pretext if it finds that the applicant was “clearly better qualified” 

as opposed to merely better qualified than the person who was selected.  Churchill v. Texas 
Dep’t of Crim. Justice, 539 Fed. App’x 315 (5th Cir., Aug. 19, 2013).  This means that the 
disparity in qualifications must be of such weight and significance that no reasonable person, in 
the exercise of impartial judgment, could have chosen the candidate selected over the plaintiff 
for the job in question.   

 
 Warnock v. Savannah-Chatham County Pub. Sch. Dist., 2014 WL 3973922 (S.D. Ga., 
Aug. 13, 2014) – The well documented interview process demonstrated that the plaintiff 
performed much more poorly than the top candidate.  Therefore, the school district was justified 
in not hiring the plaintiff despite her work experience.  Poor interview performance, even though 
it is necessarily subjective, constitutes a legitimate reason for failing to hire or promote someone. 
E.g., Porter v. Am. Cast Iron Pipe Co., 427 F. App’x 734, 736–37 (11th Cir.2011). “Personal 
qualities ... factor heavily into employment decisions concerning supervisory or professional 
positions. … Traits such as ‘common sense, good judgment, originality, ambition, loyalty, and 
tact’ often must be assessed primarily in a subjective fashion [during an interview], Watson v. 
Fort Worth Bank & Trust, 487 U.S. 977, 991, 108 S.Ct. 2777, 2787, 101 L.Ed.2d 827 (1988), yet 
they are essential to an individual’s success in a supervisory or professional position. … Given 
Warnock’s consistently poor interview results here, her ‘experience and advanced degree ... [did] 
not make her such a superior candidate that no reasonable person, in the exercise of impartial 
judgment, could have chosen [Hilliard] over her.’”  
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Autry v. Fort Bend Indep. Sch. Dist., 704 F.3d 344 (5th Cir., Jan. 7, 2013) – The court 
affirmed summary judgment in a race discrimination case despite allegations of stray remarks by 
the hiring authority and despite allegations that the successful candidate was under-qualified.  
The plaintiff Autry, a black male, applied for a facilities support manager position.  Under the 
heading “Qualifications,” the posting listed “Bachelor’s Degree in engineering, business 
administration, facilities management or related field.” Autry had joined the FBISD facilities 
department two years earlier. In his capacity as an operations area supervisor, Autry managed the 
custodial staffs of at least sixteen school buildings and had other extensive related experience.   
He also spent eleven years at another area school district and held a bachelor’s degree in social 
work. 

 
The facilities director and a committee of FBISD facilities department employees met 

with Autry to discuss his application for the support manager job opening. However, FBISD 
ultimately awarded the new position to a white female who had no formal education beyond the 
high-school level and who apparently had no prior connection to the district, having worked for 
eleven years as an escrow coordinator for a title insurance company. The record did not reflect 
what her prior work as an escrow coordinator entailed.  The interview committee included two 
African Americans.  Based on interview scores, the female candidate had the best performance, 
and the job was offered to her.  Autry argued that FBISD’s proffered reason is pretextual, urging 
that he was more qualified for the support manager position than Baker. “Here, though Autry’s 
qualifications are sterling, Autry failed to introduce any evidence shedding light on Baker’s 
credentials or work experience. Indeed, in his deposition, Autry conceded that he had never met 
Baker, did not know how Baker had performed in her interview, had no idea what Baker’s 
former job as an escrow officer entailed, and had never seen Baker’s résumé.”  Additionally, 
while Autry points out that Baker did not satisfy the job posting’s degree qualification, “Autry’s 
bachelors degree in social work also failed to satisfy that requirement.”  Moreover, the school 
district submitted an affidavit from a human relations employee who verified that he erroneously 
had failed to indicate on the job posting that degree-equivalent work experience was to be an 
acceptable alternative.   The court also rejected Autry’s claim that Johnson made two anti-
Obama comments.  The first comment – Obama “will ruin the damn country if he gets elected” – 
was political, not racial, in nature.  Autry also alleged that Johnson had said that “[i]f President 
Obama’s elected, they’re going to have to take the Statute of Liberty and put a piece of fried 
chicken in his [sic] hand.” While FBISD challenged the statement as rank hearsay, the district 
judge rejected it as political, observing that “no black individually and no blacks collectively 
owns [sic] the sensitivity rights to fried chicken or anything else.” The court of appeals wrote 
that the “district judge’s comment misses the mark, as it overlooks the racial component of 
Johnson’s alleged statement.”   However, the court agreed that Autry’s deposition testimony was 
without force in the face of a motion for summary judgment. 

 
 Kokes v. Angelina College, 220 F.Supp.2d 661 (E.D. Tex. 2002) – The plaintiff was a 
65-year-old white male who sued for discrimination over his non-hiring.  The plaintiff had 
applied for a psychology position.  The posting stating the prior community college experience 
was preferred.  Twenty-seven applicants applied for the job.  A screening committee reviewed 
the applications and reduced the pool to nine finalists.  The campus president and the screening 
committee separately interviewed the nine.  The screening committee recommended four 
candidates to the president, including the plaintiff.  Although the committee's list was unranked, 
it showed that the plaintiff had the highest score.  The president chose a 35-year-old black 
female.  The plaintiff claimed that he was clearly more qualified than the successful candidate.  
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He held a Ph.D., had extensive clinical experience, was well published, and had decades of 
teaching experience, including 20+ years at four-year universities (and one semester at 
Angelina).   The black female did not hold a doctorate, but she had four years of teaching 
experience at Angelina. She received the third highest score from the committee. The plaintiff 
claimed that his qualifications were so superior that the Angelina's stated reasons for selecting 
her must be pretextual.  The court rejected this argument, stating that disparities in credentials 
may raise a fact question only when the disparities are such that "no reasonable person, in the 
exercise of impartial judgment, could have chosen the candidate selected over the plaintiff for 
the job in question."   The court wrote: 

“Certainly different employers may weigh candidates' qualities in various ways and 
qualities that one employer would say are essential might not be that important to another 
employer in the same field.  For example, the court believes it is safe to say that the University of 
Texas and Angelina Junior College might look for different attributes in the people they hire to 
teach their students.  In this case, the College provided several legitimate, non-discriminatory 
reasons for why it selected Jackson.  This court lacks the training and experience to appreciate 
what sometimes might be subtle differences between the needs of various employers and the 
court refuses to handcuff the president of Angelina Junior college by second-guessing his 
employment decision in this case, especially when all parties agree the person chosen to fill the 
vacancy was qualified….” 
 

D. Employer’s actual knowledge of candidate’s religious preference is not required to 
prove religious discrimination. 

 
 EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028, 2031 (2015) – The U.S. 
Supreme Court considered the claims of a Muslim woman who was denied employment at an 
Abercrombie & Fitch Store. The young woman wore a headscarf for religious reasons but did not 
discuss religion during her job interview.  The applicant met the store’s criteria to be hired, but 
the store’s assistant manager was concerned about the applicant’s headscarf conflicting with 
Abercrombie’s “Look Policy.”  The Look Policy is a company policy that governs employees’ 
dress style and includes a prohibition on “caps” as being too informal for the Abercrombie 
image.  Ultimately, the applicant was not hired based on a decision by Abercrombie’s district 
manager, who was told by the assistant manager that interviewed the applicant that the applicant 
wore a headscarf that was believed—by the assistant manager—to be worn because of the 
applicant’s faith.  The district manager felt that the applicant’s headscarf would violate 
Abercrombie’s Look Policy.  The EEOC sued on the applicant’s behalf, and the young woman 
won.  Abercrombie sought review in part on the ground that it did not actually know that the 
woman wore a head scarf for religious reasons.  The woman had never mentioned her religion, 
and she had never requested an accommodation. 

 The Supreme Court, in an 8-1 opinion by Justice Scalia, rejected the retailer’s argument 
that disparate treatment cannot be proven without first showing that the employer had “actual 
knowledge” of an applicant’s need for accommodation.  The Court explained that Title VII 
merely bars employers from refusing to hire someone “because of” religion; there is no 
requirement that the employer actually know that there could be “a conflict between an 
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applicant’s religious practice and a work rule.”25  Therefore, a job applicant need only show that 
her or his need for accommodation was a “motivating factor in the employer’s decision.”  135 S. 
Ct. at 2032. The Court held that Title VII requires that the religious practice be only a 
“motivating factor” in the employer’s employment decision. Id. at 2032-2033. Thus, an employer 
may not make an applicant’s religious practice a factor in employment decisions.  Id. at 2033.   
Moreover, the neutrality of a policy (in this case, the store’s “look” policy) was irrelevant 
because Title VII gives religion favored treatment; the law requires that the policy “give way to 
the need for an accommodation” of an applicant’s religious practices.  Id. at 2034.  Of course, an 
employer may still show that it would be unable to reasonably accommodate the observance 
without undue hardship on the employer’s business.  See 42 U.S.C. § 2000-e(j). 

 The opinion concludes with a cautionary note for employers: if an employer thinks but 
does not know for certain that an employee has a religious belief or practice that will conflict 
with the employee’s job, the employer will violate Title VII if the employee or applicant actually 
requires an accommodation of that religious practice and the employer’s desire to avoid 
accommodation is a factor in the decision not to hire. 135 S. Ct. at 2033.  However an employer 
who has knowledge of the need for an accommodation does not violate Title VII by refusing to 
hire someone if avoiding the accommodation is not his motive.  The case ultimately split between 
the majority and concurrence on whether an employer’s motive is implicated, for liability 
purposes, only when the employer knows or at least “suspects” that an applicant’s practice is 
religious.  The majority reserved the question, given the lack of briefing and the fact that 
Abercrombie knew or at least suspected the applicant’s practice was religious.  135 S.Ct. at 
2033, n. 3.  The concurrence disagreed with the majority’s reservation of the issue of liability 
being related to what an employer knew or suspected.  Id. at 2035.  Instead, the concurrence 
would impose liability on an employer only when the employer knows that the employee engages 
in a practice for a religious reason.  Id.  The concurrence was concerned about an employer being 
held liable, under a no knowledge requirement for Title VII, when there is no fault because of a 
complete lack of knowledge by an employer.  

 Abercrombie Aftermath:  Supporters of Abercrombie have argued that job candidates 
such as the teenager in this case often lack the experience and sophistication to know that they 
need to ask for an accommodation.  The young woman attended the interview without thinking 
or knowing that she needed to discuss her headscarf or her ability or inability to comply with 
grooming standards.  These supporters have argued that employers are in a better position to 
assist job candidates navigate these issues.  The concern on the side of management, however, is 
that the ruling encourages stereotyping and requires interviewers to speculate whether certain 
clothing, objects, or statements are reflective of a religious practice that will need to be 
accommodated should the candidate receive the position. 
 
 To minimize risk, school interviewers must avoid making any assumptions about job 
applicants based on their appearance, speech, or information on their applications.   Instead, 
school interviewers must focus job interviews on the content of the job posting:  can the 
candidate perform the (i) duties of the job, (ii) in the prescribed work environment, (iii) during 

                                                 
25 In contrast, the Court acknowledged that, under the Americans with Disabilities Act (ADA), the 

employer is obligated to accommodate only “known” disabilities. 
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the hours specified, and (iv) while wearing clothing required for the position?  Job interviewers 
should be familiar enough with the job site to be able to describe the work environment and 
uniform requirements, whether it is working in food services, in the transportation center, an 
agriculture barn, or the athletic office. 
 
 If, during a job interview, an applicant expressly asks about a specific religious 
accommodation, the interviewer ordinarily will not make an on-the-fly decision about whether to 
grant or deny the request.  First, the interviewer might lack the authority to grant the request.  
Second, multiple candidate interviews often are scheduled on the same day, and the time set 
aside for each interview might be brief; therefore, a full exploration of a religious objection and 
an accommodation could prevent completion of the remainder of the interview regarding the 
candidate’s qualifications.  Additionally, an extended discussion unnecessarily may expose 
committee members to information that they should not consider.  Accordingly, in response to a 
request for religious accommodation during a job interview, the interviewer should begin by 
explaining the general process for addressing such matters.  For example, the interviewer may: 
(1) state that the human resources department coordinates the interactive process to ensure 
compliance with legal requirements regarding accommodations; (2) explain that the candidate 
will be asked to identify which aspects of the job description will require an accommodation and 
to identify any proposed accommodations (the candidate may choose to provide this information 
to the interview committee or to human resources after the interview); and (3) explain that the 
focus of the interview committee is to evaluate each applicant’s education, training, and work 
experience.  Human Resources will evaluate the request in light of current legal standards 
pertaining to undue hardship.   
 
 The committee may not ask the candidate to identify his or her religion or to explain the 
tenets or other requirements of the religion. The committee should not offer any commentary or 
prediction in the presence of the candidate on whether the request for accommodation can be 
granted, even if the committee feels certain that the request could not be granted (e.g., the 
applicant for a high school math position states that, due to his religion, he cannot teach female 
students).  Finally, after the candidate exits the interview, the committee members should not 
chat about the requested accommodation, other than to confirm any details provided by the 
candidate so that the information can be given to human resources.  The information provided to 
human resources should be factual and neutral. 
 

E. Manipulating a job posting or disregarding posted hiring criteria may give 
rise to an inference of discrimination or retaliation. 

 
 Dolgaleva v. Virginia Beach City Public Schs., 364 Fed. App’x 820 (4th Cir., Jan. 29, 
2010) – Dr. Irina Dolgaleva, a Russian national, sued when she was rejected for a position in 
favor of a candidate from Belarus.  Dolgaleva alleged that the successful candidate had no 
experience teaching Russian and had presented false proof of a degree from a Russian university. 
In contrast, Dolgaleva alleged that she had a Ph.D. in linguistics from a Russian university and 
had 20 years of teaching experience.  She also explained that Russia and Belarus are not the 
same national origin.  Dolgaleva alleged that when she was interviewed she was assured the job 
was still open, but she later learned that the job had already been given to the candidate from 
Belarus.  Dolgaleva alleged that a school official told Dolgaleva that her Russian credentials 
were “worthless.”  She also alleged that she was told that her teaching experience at Brigham 
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Young University was worthless because that university was associated with the Church of 
Latter Day Saints.  The court of appeals held that the plaintiff stated a claim.  The facts as 
alleged showed that the decision-makers deviated from district hiring procedures, and the 
plaintiff was told her Russian credentials were worthless.  The religious discrimination claim, 
however, was untimely. 

 Vadie v. Mississippi State Univ., 218 F.3d 365 (5th Cir. 2000) – A tenured professor lost 
his discrimination claim but prevailed on his retaliation claim based on modifications to a job 
posting that prevented him from obtaining a position.  The professor held a position in the 
petroleum engineering department, which was slated to close.  The university had a policy of 
considering displaced faculty for open positions in other departments.  Three positions opened in 
the chemical engineering department.  Although the plaintiff did not possess a doctorate in 
chemical engineering, he had all of the coursework necessary for a doctorate in chemical 
engineering.  The plaintiff was not offered one of the three open positions.  The chemical 
engineering faculty said that it would be "highly counterproductive" to place him in their 
department.  The third position was filled in 1993 by an inexperienced, external American 
candidate who had just received her Ph.D. 

 The plaintiff, who was Iranian, filed an EEOC charge alleging race and national origin 
discrimination.  Four months later, he was offered a non-tenured "senior research engineer" 
position in the university's Water Resources Research Institute.  The plaintiff accepted this 
position.  Thereafter, a chemical engineering faculty member died, and the university sought to 
fill the vacancy.  The qualifications for the position were changed from requiring a degree in a 
"related area" to requiring a Ph.D. in chemical engineering, which the plaintiff did not have.  The 
position was filled by a Hispanic in 1995.  The plaintiff filed a retaliation charge, and he later 
sued.  A jury found in his favor on the discrimination and retaliation claims, and the plaintiff was 
awarded $300,000 for mental suffering.  On appeal, the university argued that the claim based on 
the 1993 non-selection was time-barred.  The court of appeals agreed that it was error to submit 
the 1993 position to the jury.  Once the 1993 replacement was hired, the plaintiff knew that he 
had lost his bid, and the statute of limitations began to run.  Regarding the 1995 claim, the court 
agreed with the university's argument that there was no evidence of national origin 
discrimination.  Although it is true that the successful candidate in 1995 had weak credentials 
compared to the plaintiff, "[a]ll that it proves … is that MSU's decision-makers had some 
unidentifiable reason for not wanting to hire [the plaintiff]."  Thus, the university was entitled to 
judgment as a matter of law. 

 The court affirmed the judgment in favor of the plaintiff on the retaliation claim.  
Although the university claimed that the plaintiff lacked a requirement for the job (a chemical 
engineering doctorate), a jury reasonably could have concluded – as the plaintiff argued – that 
the requirement was manufactured to eliminate him from consideration.  The evidence in the 
case included the faculty's “emotional” reaction to a newspaper article that said that the professor 
planned to sue over his original non-selection in 1993; the fact that the university failed to apply 
its displaced faculty policy, and the fact that, at the time of trial, the chemical engineering 
department was advertising yet another vacancy but the new vacancy did not require a doctorate 
in chemical engineering. 

 Fisher v. City of Winston-Salem, 2015 WL 471425 (M.D.N.C., Feb. 4, 2015) – A 
rejected applicant for police officer sued for age discrimination.   He initially was on the list to 
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be tested for the next cadet class but allegedly was rejected after the department determined his 
age.  The plaintiff alleged that he was told that the department previously had hired an older 
recruit but then had to fire the person due to performance issues.  The department moved to 
dismiss.  The court denied the motion in part; the allegations were sufficient to state a claim.  
The department claimed that the plaintiff failed to allege that he could pass the physical agility 
test; however, the website qualifications did not mention the agility test.  It merely required that 
candidates be in “good physical condition.”  The department contended that the plaintiff lacked 
past experience with a “like agency” but the posting did not define “like agency.”  The Court 
“also notes … that the WSPD deviated from its normal application process by conducting a 
background check on Plaintiff before giving him an interview….” 

F. Repeatedly not interviewing a well-qualified candidate may prevent  summary 
judgment 

Stennett v. Tupelo Sch. Dist., No. 13-60783 (5th Cir. Jul. 30, 2015) – The court held 
that a former teacher/administrator presented sufficient evidence to raise a genuine issue of 
material fact as to whether the school district’s proffered legitimate reason for not hiring her was 
pretext for discrimination on the basis of age. The panel concluded that “[i]n light of [the 
teacher/administrator’s] exemplary qualifications, pertinent experience, and excellent 
performance reviews, a reasonable juror could find it suspect that she would not even be 
provided the opportunity to interview for the vast majority of the positions she applied for with 
the school district.”  The plaintiff, Stennett, was employed by the Tupelo Public School District 
(TPSD), for the last 20 of 38 years as a public school teacher and administrator.  After being 
assigned to the Fillmore Center, an alternative school, as a teacher/assistant principal, she was 
informed in May 2010 that TPSD planned to “outsource” operations of the Fillmore Center to a 
private contractor due to financial issues.  Thereafter, Stennett applied for three different 
positions for the 2010–2011 school year, but did not receive any interviews. Ultimately, TPSD 
re-hired several younger Fillmore Center employees but did not re-hire the four oldest 
employees, including Stennett.   After outsourcing the alternative school program for the 2010-
11 school year, TPSD reclaimed control of the program for the 2011-12 school year. The 
alternative school was now called the “Structured Day Program,” and the former director of the 
Fillmore Center was re-hired as director of the reestablished alternative school.  Stennett initially 
was contacted by the director about an English-teaching position at the school, but she was never 
called back or interviewed, and the position was filled by someone else.  Thereafter, Stennett, 
who was then 66 years old, applied for seven positions.  She interviewed for only two of them, 
and all seven were filled by people who were substantially younger.  Stennett sued, and the trial 
court granted summary judgment.   

 
The Fifth Circuit panel reversed: “Stennett has presented additional evidence that, 

considered in tandem with her prima facie case, would support a jury finding that TPSD’s 
proffered reasons for not hiring her are ‘unworthy of credence.’”  First, it found she had provided 
“substantial evidence showing her exemplary qualifications for the positions in question: three 
advanced degrees; four administrative and teaching certifications (two of which were AAA); 
thirty eight years of educational experience overall; and twenty years of experience within 
TPSD.” Second, Stennett had “produced substantial evidence showing that her experience was 
directly pertinent to all of the positions in question, whereas some of the successful younger 
candidates lacked any pertinent experience.” It found that “[a] reasonable jury could consider the 
strength of Stennett’s qualifications vis-à-vis the successful younger applicants as undermining 

http://www.ca5.uscourts.gov/opinions/unpub/13/13-60783.0.pdf
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the credibility of TPSD’s proffered hiring rationale—i.e., that the younger successful applicants 
were selected because they were all better qualified than her.”  The court also found that TPSD’s 
failure to interview her for five of the seven positions she applied for “provides further support 
for a finding of pretext.” It stated: “In light of Stennett’s exemplary qualifications, pertinent 
experience, and excellent performance reviews, a reasonable juror could find it suspect that she 
would not even be provided the opportunity to interview for the vast majority of the positions.”  
Although principals had discretion to decide whom to interview, “the record nevertheless 
supports a finding that the individual principals conferred in deciding not to interview Stennett.”   
The court found “that a jury reasonably could determine that it was not a mere coincidence that 
Stennett was denied interviews for the vast majority of these positions notwithstanding her 
exemplary qualifications, pertinent experience, and excellent performance reviews, particularly 
where some of the principals indisputably conferred in their decision-making process and where 
the superintendent was clearly aware of Stennett’s interest in the available positions.” 

The court found that Stennett had produced “evidence showing that TPSD’s explanation 
for its hiring decisions relies upon qualifications nowhere listed in the job postings, some of 
which are ‘subjective’ in nature.” She also pointed to “evidence indicating that some of TPSD’s 
hiring decisions were purportedly based, in part, upon subjective considerations.” The court 
acknowledged that Stennett’s “hiring-criteria” evidence when viewed in insolation “might not be 
sufficient to support a rational inference that TPSD’s proffered hiring rationales are pretextual.” 
However, it stated that when “[c]onsidered in conjunction with other evidence probative of 
pretext, a rational jury could conclude that TPSD’s significant reliance upon unlisted and, in 
some instances, subjective job qualifications for filling the positions contributes to its suspicion 
of the veracity of TPSD’s purported hiring rationale.” 
 

G. Slight evidence of pretext would not defeat summary judgment where 
 primary decision-maker was same race as the applicant 
 

 Churchill v. Texas Dep’t of Crim. Justice, 539 Fed. App’x 315 (5th Cir., Aug. 19, 
2013) – The court affirmed summary judgment in favor of the employer.  The plaintiff, 
Churchill, was a 55–year–old African-American male who was denied an instructor position. 
The position went to a white female who Churchill contended was substantially less qualified for 
the position.  At the time of his application, Churchill worked for the TDCJ for approximately 
twenty-five years. After six months of retirement, Churchill sought to return to work and applied 
for the Training Instructor position. In order to qualify for the position, a candidate needed a high 
school diploma or GED and a minimum of two years of full time correctional custody or law 
enforcement experience. Churchill and nine other candidates—including the female applicant, 
Mossbarger—met the minimum qualifications and interviewed for the position. Major Siringi, 
who is also African American, was the primary interviewer and he, along with Brian Blanchard, 
the assistant director of training, conducted the interviews. While he did not participate in the 
interview process or make the hiring decision, Jason Heaton, the Director of TDCJ’s 
Correctional Training and Staff Development Department, reviewed the packet of candidate 
selection documents and signed off on the decision. 
 

The interview of each applicant lasted approximately fifteen minutes. For ten minutes, 
candidates were asked a specific set of identical questions. Siringi transcribed the candidates’ 
answers. For five minutes, candidates gave a presentation on a topic of their choosing.  Out of a 
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possible 70 points, Churchill scored 64; Mossbarger scored 68.   Siringi and Blanchard agreed to 
select Mossbarger.  On a forum under the heading “Rationale for Selection,” Siringi wrote: 
“Training background along with agency policies experience related to Human Resources and 
offender classification knowledge.”  Churchill sued, claiming race discrimination.  He argued 
that the reasons listed on the form were not listed in the posting for the position.  Churchill cited 
a prior case, Moss v. BMC Software, Inc., 610 F.3d 917, 926 (5th Cir. 2010), which states: “An 
employer’s reliance on a previously unmentioned job requirement to justify a challenged hiring 
decision would raise a genuine issue of material fact as to pretext.”  He also cited a prison policy 
that required decision-makers to focus on interview ability and prior experience.  He also noted 
that the prison’s interrogatory answer stressed different information. 

 
While Churchill offered “at least some evidence of pretext,” the court affirmed the 

summary judgment.  First, the “mere fact that an employer uses subjective criteria is not ... 
sufficient evidence of pretext.” …  Additionally, as this court has stated many times, “[A]n 
employer’s ‘disregard of its own hiring system does not of itself conclusively establish that 
improper discrimination occurred or that a nondiscriminatory explanation for an action is 
pretextual.’ ”  “It is true that Siringi and Blanchard may not have followed ‘by the book’ TDCJ 
hiring policy, and in retrospect Siringi admitted in his deposition that the rationale he wrote for 
selecting Mossbarger did not include everything he ‘wanted to put in it.’ He asserts that the 
information in the blank was accurate, but her interview performance was an additional 
justification for her selection.  Even so, we must remain cognizant that the ultimate issue is 
“whether the employer’s selection of a particular applicant over the plaintiff was motivated by 
discrimination.”  Further, it was relevant that Siringi was African American and had selected 
African Americans for training positions in the last three openings he filled.  
 
VIII. Practical Considerations for Minimizing Risk 
 
 A. Interviewing Candidates – Preparation is key 

 
Proper interviewing requires practice, experience, and patience.  The interviewer assesses 

the candidate’s poise, confidence, and substantive responses while eliciting additional 
information about the candidate’s qualifications and capabilities.  The candidate might give 
excellent, detailed responses, or he or she might give vague or generic answers.  Some 
candidates might give answers that are inconsistent with an application or that reveal lack of 
knowledge about an important subject.  The candidate might be nervous, which could mask 
intelligence and poise.  Whether the candidate performs well or not, the interviewer’s notes 
generally should reflect this performance.  Should the individual who is not selected later files an 
EEOC charge, the notes will help reconstruct the interview process and explain why certain 
candidates advanced and certain candidates did not.  

 
The focus of the interview needs to be the pre-planned, standardized questions based on 

the job posting and the candidate’s ability to perform the duties on the job posting. The focus of 
the interview should be the requirements of the job and the qualifications and skills necessary for 
the effective performance of that job.  The interviewer must understand the job, what it entails, 
its responsibilities, and the essential requirements for the position.  Pre-planned questions are 
preferred because it ensures that all candidates receive the same questions, and it minimizes the 
risk of too much “small talk” that can result in legal claims.  Developing a list of pre-planned 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022447283&pubNum=506&originatingDoc=Ief54ad3a090411e3a98ec867961a22de&refType=RP&fi=co_pp_sp_506_926&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_506_926


32 
 

questions does not preclude other questions, such as questions based on the applicant’s resume; 
however, even those questions should be planned ahead whenever possible to ensure that all 
questions are job-related and non-discriminatory. 

While some may view small talk as a pleasant gesture to make the candidate feel 
comfortable, it is fraught with risk.  If the applicant is a current employee, friendly banter may 
convey a lack of seriousness or it may quickly tread into protected territory (“Is Tom enjoying 
retirement?”).  The prudent practice is to thank the candidate for coming to the interview and 
then getting right to business by introducing those in the room or describing the process that will 
be used for the interview. 

Finally, interviewers need instructions on how to take notes – what is appropriate to jot 
down and what is not appropriate to jot down.  For example, if a candidate is asked to give an 
example of leadership in managing a large-scale event and she describes a large fundraising 
carnival at her church, the relevant information is the carnival, not the church.   Likewise, 
comments about sick leave, health, childcare, and grievances should not be noted because they 
are not relevant.  Even non-verbal marks – such as placing a checkmark by a date – can be 
misinterpreted.   

 
B. Handling disclosures of personal or protected information by the candidate 

during the interview 

What should the hiring authority do when the candidate mentions on his resume or 
application that he has a disabled son, went to a Catholic university, and is a precinct chair in the 
local Democratic Party?  What if the candidate during the interview tells the committee about 
last year’s episode with breast cancer or mentions that she is happily four months pregnant?  

In many situations, the reference will be fleeting and inconsequential and need not, and 
should not, be commented upon.  For example, if the committee asks the candidate to give an 
example of leadership in managing a large event and the candidate references a carnival or 
capital campaign for her church, the relevant subject is management of the carnival or capital 
campaign.  The committee should not ask anything about the church.   

If a candidate begins to volunteer information regarding impermissible areas of inquiry 
and the information is not related to a request for accommodation, the interviewer may take the 
following steps: (i) politely ask the candidate to cease revealing the information; (ii) state that 
such information is not required and that the district does not make decisions based on such 
information; and (iii) explain that the interview committee is focused on performance of the 
duties in the job vacancy notice.  In some instances, it may appear harsh to cut off the candidate, 
such as when a candidate explains that she stopped working for a year to care for her sick 
husband.  Although the interviewer may respond with sympathy and understanding, the 
interviewer must convey that the district’s practice is to focus on work experience. 

 Requests for accommodation during a job interview.  In some situations, the candidate 
will disclose information because he or she is attempting to convey the need for a religious 
accommodation or a disability-related accommodation. Although religious discrimination is 
distinguishable from disability discrimination in several important respects, both categories 
require reasonable accommodation and an interactive process.  As discussed in Sections III and 
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VII, the hiring authority or interviewing committee should be prepared to explain the general 
process for addressing such matters, including explaining that the human resources department 
will coordinate the interactive process. The candidate may be asked to identify which aspects of 
the job description will require an accommodation and to identify any proposed 
accommodations.  Human Resources will evaluate the request in light of current legal standards 
pertaining to undue hardship. Human Resources should communicate any final decisions 
regarding proposed accommodations to the candidate.  
  

C. Update forms, and train all decision-makers 

Whether a hiring decision is made by a single person or by a committee, the process 
should utilize standardized forms for the following activities:  (1) a form that list the applicants 
and the date of their application; (2) a “screening” form with the minimum job criteria that will 
be used to screen out candidates who are not eligible to advance in the process; (3) a form with 
the interview questions, room for the interviewer to write notes, and place for a score or value to 
be assigned to each answer to each question; and (4) interview scoring and ranking sheets and a 
recommendation form.   The committee should be instructed to provide a thoughtful explanation 
for its recommendations.  The statements should be specific.  Generic statements are seldom 
useful because they could be applicable to other candidates as well.  Too generic:  “great 
experience, interviewed well.”  Better:  “All three finalists are well qualified and show genuine 
passion for at-risk students.  Mr. Jones, however, spent five years in ABC School District 
developing a special program for ninth-graders that reduced drop-out rates by 22%.  He 
described a specific plan for implementing these ideas here.  His responses to interview 
questions demonstrated depth and scholarship.” 

Additionally, interviewers and decision-makers need to know that the reasons for hiring 
or rejecting a candidate cannot change over time.  The reasons given on the candidate 
recommendation form must be the same reasons given during a subsequent grievance, in an 
EEOC position statement, or in a deposition during a lawsuit.  The Marconi case (on page 22) 
shows that a change in the reasons might be seen as pretext for discrimination or retaliation.  

Finally, all individuals in the hiring process need periodic training on employment law.  
In addition to understanding the basic “do’s and don’ts,” they need to understand why it is 
problematic to disregard a posted credential that is listed as mandatory or to accept a late 
application after the deadline.   
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