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The Job Interview, Circa 1970

Mr. Grant: What 
religion are you?
Ms. Richards: Mr. 
Grant, I don’t quite 
know how to say this, 
but you’re not 
allowed to ask that 
when someone’s 
applying for a job.  
It’s against the law.
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The Job Interview, Circa 1970
Mr. Grant: Wanna 
call a cop?
Ms. Richards: No.
Mr. Grant: Good. 
Would you think I 
was violating your 
civil rights if I asked 
if you’re married?
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The Job Interview, Circa 1970

Ms. Richards:
Presbyterian.
Mr. Grant: Huh?
Ms. Richards: I 
decided to answer 
your first question.
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Legal Restrictions, Circa 2015
• Numerous laws prohibit discrimination and thus restrict 

the types of information that can be considered during 
the hiring process.  Major statutes include:
• Title VII of the Civil Rights Act of 1964
• Americans with Disabilities Act
• Age Discrimination in Employment Act
• First Amendment
• Genetic Information Non-Discrimination Act
• Numerous anti-retaliation laws, e.g., anti-retaliation 

provisions in the Family & Medical Leave Act and the Fair 
Labor Standards Act. 
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Direct vs. Circumstantial Evidence

• Direct evidence – permits the conclusion that 
the decision-maker was motivated by 
discriminatory intent without inference.
• Example:  “We can’t have women in 

management.”  Sennello v. Reserve Life Ins. Co., 872 F.2d 
393 (11th Cir. 1989). 

• Circumstantial evidence – the discriminatory 
motive is implied.
• “Circumstantial evidence is not only sufficient, but 

may also be more certain, satisfying and 
persuasive than direct evidence.”  Desert Palace Inc. 
v. Costa, 539 U.S. 90 (2003). 
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The Circumstantial Case
• Typically, the job applicant establishes a prima 

facie case:  (i) he was a qualified for the position, 
(ii) he was rejected, and (iii) the position 
remained open or a person outside the 
protected class was hired.

• Once the applicant presents a prima facie case, 
the burden shifts to the school district to show a 
legitimate, non-discriminatory reason for the 
decision.

• The burden then shifts back to the applicant to 
show that the district’s explanation is false or 
unworthy of credence.
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Pretext

• The job applicant can show pretext by 
demonstrating such weaknesses, 
implausibilities, inconsistencies, 
incoherencies, or contradictions in 
the district’s explanation that a 
rational fact-finder could rationally 
find the reasons unworthy of 
credence.
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Case Study:   Pretext

• Morris v. Bessemer Bd. of Educ., 2013 WL 
549896 (N.D. Ala. 2013) – A successful 
girls’ basketball coach was not rehired 
after filing EEOC charges and a lawsuit.  A 
younger woman was hired to replace her.  
The school district’s motion for summary 
judgment was denied.  The court 
identified numerous factual disputes.
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Case Study:  Pretext

• The high school principal never interviewed the plaintiff, 
Morris.  The high school principal and the HR director 
testified differently about whether an interview was 
required.

• The assistant principal testified that the principal said 
that Morris was a “b-i-t-c-h … any time he would say 
anything to her … she would sue or threaten to sue or 
something along that line.”

• The job posting required prior coaching experience at the 
high school or collegiate level. The successful applicant, 
Gordon, had taught only at the middle school level. 
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Case Study No.  1:  Pretext

• Gordon was hired without having to apply for 
the job or having to give an interview.

• The principal claimed that Gordon showed 
interest in the position by sending an email.  
When Gordon was shown the email at her 
deposition, she did not recognize the email and 
said she did not remember sending it.
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Case Study:  Pretext

• The principal alleged that an additional reason 
for not hiring Morris was her violation of state 
athletic association rules, but there were no 
records of such violations, and no violations had 
ever been communicated to Morris. 

• There were records of violations involving the 
boys football and basketball programs, but those 
male coaches were reappointed.
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Risky Hiring Practices
• Making comments that directly reference a protected 

status (e.g., “Do you think you could work for a 
supervisor who is 30 years younger than you?”)

• Making inappropriate small talk that inadvertently asks 
about a protected class (e.g., “That’s an unusual last 
name.  Where is it from?”)  

• Making inappropriate notes on hiring documentation 
(e.g., underlining the name of a church identified on a 
resume; underlining a graduation date)

• Not following hiring procedures and deadlines
• Failing to develop standardized interview questions
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Risky Hiring Practices

• Failing to maintain proper records of a hiring 
decision

• Failing to apply the hiring criteria consistently 
to all applicants

• Engaging in informal investigations on the 
Internet or social media or through back 
channels

• Failing to train decision-makers on 
employment law
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General Goals of the Hiring Process

• Conduct a thorough background 
examination to confirm suitability for 
employment

• Select the most qualified candidate 
for the position

• Prevent liability for the recruiting, 
interviewing, and hiring process
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Preventive Measures
• Develop standardized forms

• Applicant flow chart
• Interview score sheets/ranking forms
• Recommendation form

• Document information obtained and 
preserve for time periods required by law

• Training interviewers how to deal with the 
“unexpected” during interviews.
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• Focus on job-related inquiries based 
on a thoughtfully written job 
description/job vacancy notice.
• The hiring criteria should be determined 

before seeking applications.  Determine 
in advance which requirements are 
mandatory and which are merely 
preferred.

Applicant Interviews – The Basics
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• Develop questions in advance so that the 
candidates will be given the chance to 
answer the same questions.  
• This does not preclude asking tailored 

questions based on a candidate’s resume; 
however, a large portion of the interview 
should be spent on standardized questions.  
This approach allows the hiring authority to 
compare apples-to-apples.

Applicant Interviews – The Basics
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Can I Ask That?
• Inquiries that directly ask about a protected status are 

obviously forbidden.  Do not ask  about religion.  Do not 
ask whether a candidate has a disability.  Do not ask a 
black person if he could work with a white supervisor or 
whether a man could accept working in a department 
with all female coworkers.   Do not ask an older person 
about working with younger supervisors.

• The real challenge is the more subtle inquiry that 
indirectly inquires about a protected characteristic.
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Impermissible Inquiries
• Name – “What’s your maiden name?” “Do you 

prefer to be addressed as Mrs., Miss, or Ms.?”  
“What’s the origin of your last name?”

• Age - “Why did you decide to return to work 
after retirement?”  “How much longer do you 
plan on working?  We’re looking for a long-term 
commitment.”
• Risky small talk with a current employee:  “How are 

your grandkids?”  “How is Tom enjoying retirement?”
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Impermissible Inquiries
• National origin/citizenship – “You have a lovely 

accent.  Where are you from?” “Are you an 
American?”  “How long have you lived here in 
the U.S.?” “Where did you grow up?”  “Where 
were your parents born?”
• Risky small talk:  commenting on jewelry or clothing 

that appears to have cultural significance.
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Impermissible Inquiries
• Sex, marital status, sexual orientation - “Where 

does your husband [wife] work?”  “What is your 
spouse’s name?” “You stayed home with your 
kids for two years while your wife worked?”

• Family status, children - “Do you plan on having 
children?” “What are the names and ages of 
your children?”  “How will you handle child care 
if you have to work late?”  “Where do your 
children go to school?”  “Who do you live with?”
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Impermissible Inquiries
• Genetics – “I know your mother had breast cancer, God bless 

her.  How are you doing with your health?”
• Religion – “I see that you attended ___ University.  That’s a 

Catholic school, isn’t it?”  Asking the candidate questions to 
confirm that he or she is not an atheist. Referencing an 
upcoming Christian holiday weekend to see how the candidate 
responds.  Inquiring whether the applicant’s children attend a 
private religious school.

• Disability – “That campus is a high-stress place, I have to tell 
you.  Have you ever been treated for stress or any mental 
health problem?”  “How often did you use sick leave at your 
prior job?”  “Did you ever file a workers’ compensation 
claim?”  “Are you taking any medications?”  FMLA inquiries.
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• A 2012 Guidance from the EEOC is 
concerned that the use of criminal history 
records has had a disparate impact on 
African-American and Hispanic employees 
who are arrested and convicted at rates 
that are disproportionate to their 
representation in the general population.

Use of Criminal History
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• Candidate exclusions based on criminal 
history must be based on job-related 
criteria and consistent with business 
necessity.

• Whether a prior criminal offense is 
relevant will depend on how old the 
offense is, the nature of the offense, and 
the relationship of the offense to the job 
at issue.

Use of Criminal History
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Use of Criminal History
• In general, inquiries about criminal history should not

occur during a job interview.  These inquiries should be 
performed by human resources in accordance with 
specific procedures established by the district, and the 
information obtained must be treated confidentially and 
not shared with the hiring authority.

• The EEOC strongly discourages inquiries about arrests 
because an arrest does not establish guilt.  However, the 
EEOC states that an employer may make an employment 
decision based on the conduct underlying the arrest if 
the conduct makes the individual unfit for the position in 
question.
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Use of Criminal History

• EEOC encourages the use of “targeted screens” and 
an “individualized assessment.”  With an 
individualized assessment, the candidate is given an 
opportunity to explain why he should not be 
excluded.

• When there is a tight nexus between a particular 
offense and a particular job, the EEOC states that 
Title VII does necessarily require an individualized 
assessment. 

• The 2012 Guidance is the subject of on-going 
litigation. 
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Disability-Related Inquiries
• The district cannot ask a job applicant if he or she 

has a disability or about the nature of an obvious 
disability (e.g., the candidate uses a wheelchair).

• The district cannot ask an applicant to answer 
medical questions or take a medical exam before 
making a job offer.

• The district cannot ask about prior use of sick leave, 
medical leave, or workers’ compensation.

• The district may ask applicants about current illegal 
use of drugs but not about prescription medications. 
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Disability and Reasonable 
Accommodation Inquiries

• The district may ask applicants whether they can 
perform the job and how they would perform the 
job. 

• Reasonable accommodation inquiries are permitted 
in limited circumstances: If the hiring authority 
reasonably believes the applicant will need a 
reasonable accommodation because of an obvious 
disability or if the applicant has voluntarily disclosed 
the disability to the hiring authority, the school 
district may ask whether the applicant needs a 
reasonable accommodation and what type of 
reasonable accommodation would be needed to 
perform the essential functions of the job.



30

Disability and Reasonable 
Accommodation Inquiries

• Example from EEOC’s guidance on pre-
employment inquiries:
• An individual with diabetes applies for a 

receptionist position.  She voluntarily discloses 
that she will need periodic breaks to take 
medication.  The employer may ask the applicant 
questions such as how often she will need breaks 
and how long the breaks must be.  “Of course, the 
employer may not ask any questions about the 
underlying physical condition.”
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Religion and
Reasonable Accommodation

• In June 2015, the U.S. Supreme Court ruled in 
EEOC v. Abercrombie & Fitch Stores, Inc. that 
an employer’s decision not to hire a 
candidate out of a desire to avoid 
accommodating a religious belief will violate 
Title VII if the employee actually requires an 
accommodation and the employer’s desire to 
avoid the accommodation is a factor in the 
decision not to hire. 
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Religion and
Reasonable Accommodation

• The plaintiff in Abercrombie was a young 
Muslim woman who wore a headscarf 
during her job interview. No discussion 
about religion or religious accommodation 
occurred during the interview; however, 
she was not hired because the hiring 
authority believed that the headscarf 
conflicted with the store’s grooming policy. 
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Religion and
Reasonable Accommodation

• In Abercrombie, the employer argued that it should not 
be held liable because it did not have actual knowledge
of the woman’s religion or need for an accommodation. 

• The Court held that proof of actual knowledge was not 
necessary to establish liability and that it was sufficient 
that the employer was motivated by a desire to avoid 
having to accommodate the woman.  

• The Court’s rejection of an “actual knowledge” standard 
demonstrates that there is little room for guesswork or 
casual decision-making in the hiring process. 
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After Abercrombie
• What could the store managers in Abercrombie have 

done differently?  The prudent practice is for the hiring 
authority to focus on the job posting and to make sure 
the candidate understands the requirements of the 
position:  can the candidate perform (i) the duties of the 
job, (ii) in the prescribed work environment, (iii) during 
the hours specified, and (iv) while complying with any 
mandatory grooming standards?

• If an applicant asks about a religious accommodation 
before or during an interview, the “interactive process” 
will be somewhat similar to the interactive process from 
the disability context.
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After Abercrombie
• If the applicant asserts an objection during a job interview, the 

hiring authority should explain the general process for 
addressing such matters:  (i) state that the human resources 
department coordinates the interactive process; and (ii) 
explain that the candidate will be asked to identify which 
aspects of the job will require an accommodation and to 
identify specific proposed accommodations (the candidate 
may provide during the interview or to human resources after 
the interview).

• Human Resources will evaluate the request in light of the 
undue hardship standard (assuming the applicant is otherwise 
qualified for the position).  
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Handling Disclosures  of 
Information by the Candidate

• Scenario: The interview committee asks 
for an example of leadership in managing 
a large, multi-day event, and the applicant 
references a carnival at her church.
• Because the relevant subject is the 

carnival, not the church, the interview 
committee should not ask any questions 
about the church.
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Handling Disclosures  of 
Information by the Candidate

• Scenario: The candidate explains that her 
contract was not renewed in 2012 at ABC 
School District because she “was in the 
middle of a difficult divorce and ended up in 
rehab, which I concluded successfully, thanks 
to the support of my church.”
• “ I have taught successfully for the last 

three years at our church school and am 
ready to return to the public schools.”



38

Handling Disclosures  of 
Information by the Candidate

• The hiring authority should politely inform 
the candidate to cease the disclosure.

• The hiring authority should state that 
information about her personal situation is 
not necessary – that the interview 
committee is focused on training, work 
experience, and qualifications. 
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Retention Requirements
• Federal law requires retention of “documents 

and materials reviewed, prepared or considered 
in the hiring process” (as well as documents 
generated during employment).

• Includes applications, resumes, interview notes, 
questionnaires, tests, requests for 
accommodation and any other documents used 
or generated during the hiring process.
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The Internet 
and the Hiring Process

DILBERT  © Scott Adams. Used By Permission of UNIVERSAL UCLICK. All rights reserved.
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A New Source of Liability?

• One recent survey indicated that 45% of 
employers used social sites to evaluate a 
candidate

• 35% of respondents discovered content 
that caused them not to hire someone
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A New Source of Liability?
• Gaskell v. University of Kentucky: An astronomer was the 

frontrunner to be selected as the director of a new 
observatory.  The hiring committee viewed his personal web 
site and found material that led them to believe he was a 
creationist who mixed science and religion.
• The university offered the position to an allegedly less 

qualified candidate. 
• The astronomer sued for religious discrimination
• The university moved for summary judgment and lost – the 

evidence suggested the Internet posts actually influenced 
the hiring committee.

• Case later settled for $125,000.
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A New Source of Liability?

• Nieman v. Mutual Casualty Co: The job applicant 
sued for age discrimination and retaliation, 
claiming that the hiring manager learned about 
his age (date of graduation) from his “LinkedIn” 
profile and learned about a prior lawsuit that 
was available on the Internet.  The court denied 
the employer’s motion to dismiss, holding that 
the case needed to proceed to the evidentiary 
stage.
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Social Media:  Minimizing Risk
• Any searches should be conducted by Human Resources, 

not the hiring authority or the interview committee. The 
person who conducts the search should focus on job-
related inquiries. If the search reveals personal, 
protected information, this information should not be 
shared with the hiring authority.

• Develop a policy to address how and when Internet 
obtained material may be used to evaluate candidates.  
Disclose the policy to candidates. 

• Determine at what stage a search might be conducted. 
Establish standards/guidelines to ensure uniform 
searches.
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Social Media:  Minimizing Risk
• Stick to publicly available sites. Document results.

• There is a difference between a public Facebook profile 
and “friending” a candidate to discover information.

• Other informal, “back channel” investigations should be 
avoided.  If the district intends to rely on adverse 
information to exclude a candidate from consideration, 
that information needs to be in the official file.
• In the event of an EEOC charge or lawsuit, the district 

will need to be able to point to all relevant evidence 
that justified not hiring the applicant.
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THANK YOU!

Lisa A. Brown
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