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Section I – Introduction. 

The following is simply a broad overview of this topic.  It is anticipated that the live presentation 
will allow for the sharing of actual lessons learned by colleagues across the country. In this session, 
participants will consider the personal, professional and political dynamics that can impact the 
decision making process for School Boards.  We will also look at how this effects counsel for the 
board with respect to knowing when to intervene and when not to.  In addition, participants will 
consider various authorities, such as state law and local rules, which may govern the interpersonal 
relationships on the dais and assist in refocusing the board’s work. 

Section II – Remember who you serve. 
 
As a lawyer working with a school board who seeks wisdom in dealing with your client, let’s start 
by answering this question: “Who (or what as the case may be) is my client?”  Whether you are 
in-house or outside counsel, you most likely have a contract and someone signed that contract and 
is paying you for legal services.  The name on those contracts is ________ School Board.  You 
have been hired and are paid by the government entity.  As a lawyer for a local government, your 
legal duty and responsibility is to the entity and not any one of the individuals that makes up the 
entity or who work for it.  Your “client” is the board and nothing but the board. 
 
The ABA Model Rule for organizational clients is as follows:    
 

Client-Lawyer Relationship 
Rule 1.13 Organization As Client 
(a) A lawyer employed or retained by an organization represents the 
organization acting through its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or other 
person associated with the organization is engaged in action, intends to act or 
refuses to act in a matter related to the representation that is a violation of a 
legal obligation to the organization, or a violation of law that reasonably might 
be imputed to the organization, and that is likely to result in substantial injury 
to the organization, then the lawyer shall proceed as is reasonably necessary in 
the best interest of the organization. Unless the lawyer reasonably believes that 
it is not necessary in the best interest of the organization to do so, the lawyer 
shall refer the matter to higher authority in the organization, including, if 
warranted by the circumstances to the highest authority that can act on behalf 
of the organization as determined by applicable law. 

(c) Except as provided in paragraph (d), if 



Page 2 of 7 
 

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest 
authority that can act on behalf of the organization insists upon or fails to 
address in a timely and appropriate manner an action, or a refusal to act, that is 
clearly a violation of law, and 

(2) the lawyer reasonably believes that the violation is reasonably certain to 
result in substantial injury to the organization, 

then the lawyer may reveal information relating to the representation whether 
or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer 
reasonably believes necessary to prevent substantial injury to the organization. 

(d) Paragraph (c) shall not apply with respect to information relating to a 
lawyer's representation of an organization to investigate an alleged violation of 
law, or to defend the organization or an officer, employee or other constituent 
associated with the organization against a claim arising out of an alleged 
violation of law. 

(e) A lawyer who reasonably believes that he or she has been discharged 
because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who 
withdraws under circumstances that require or permit the lawyer to take action 
under either of those paragraphs, shall proceed as the lawyer reasonably 
believes necessary to assure that the organization's highest authority is 
informed of the lawyer's discharge or withdrawal. 

(f) In dealing with an organization's directors, officers, employees, members, 
shareholders or other constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should know that the 
organization's interests are adverse to those of the constituents with whom the 
lawyer is dealing. 

(g) A lawyer representing an organization may also represent any of its 
directors, officers, employees, members, shareholders or other constituents, 
subject to the provisions of Rule 1.7. If the organization's consent to the dual 
representation is required by Rule 1.7, the consent shall be given by an 
appropriate official of the organization other than the individual who is to be 
represented, or by the shareholders. 

The rule makes it clear that the lawyer represents the organization and is to act to protect the 
organization.  You must act to protect it when you “know” that someone in the organization 
(officer, staff or otherwise) is acting, intends to act or is refusing to act contrary to a “legal 
obligation” or in violation of the law.  The rule requires the lawyer to report the knowledge to the 
highest authority and escalate his or her response from there.  This may require “revealing” client 
information where necessary to protect the organization.  Florida’s parallel rule on organizational 
clients indicates that resignation from representing the client may be appropriate under certain 
circumstances. 
 
The conduct that sometimes complicates the job of a school lawyer does not always, thankfully, 
implicate an ethical dilemma.  More often than not, the behavior or difficult situations facing the 
lawyer involve complex interpersonal and/or political relationships involving unsettled, unclear or 
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esoteric areas of the law.  While the school lawyer’s job is to be neither a therapist nor a law 
professor, these situations do test the lawyer’s skills as an advisor or counselor.   
The ABA model rule in this area is as follows: 

Counselor 
Rule 2.1 Advisor 
In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer 
not only to law but to other considerations such as moral, economic, social and 
political factors that may be relevant to the client's situation. 

As stated in the rule, the lawyer confronted with difficult or uncomfortable questions and/or 
situations may bring to bear many different sources of information or means of looking at the 
problem.  
 
Section III - Internal School Board Disputes. 
 
When individuals are appointed or elected to a collegial body, internal disputes are bound to 
happen.  For purposes of this paper, we define “internal disputes” as a member or members of a 
collegial body disagreeing with the action or inaction of another member or members of the same 
collegial body.   
 
The disputes may be based on deep-seated ideology, or simply personality differences.  The 
disputes may be based on a misunderstanding of roles and responsibilities, or a lack of knowledge 
of procedure.  These types of disputes tend to occur without warning at a public meeting, and as 
the attorney for a School Board (a collegial body) it is important to maintain a calm, impartial 
demeanor while members shout over each other “that’s not legal” thereby placing you in the 
middle.  
  
If the School Board had the foresight to anticipate the fact that internal disputes are bound to 
happen, perhaps there are laws or local procedures in place to resolve such disputes.   If there are 
no laws or local procedures, the following cases are examples of why being proactive can be 
helpful.   
 
Marta Perez v. Rudolph Crew and The School Board of Miami-Dade County, No. 07-156-CA-02 
(Fla. 11th Cir. Ct. 2007)  
 
Ms. Perez, an elected member of the School Board of Miami-Dade, sued the School Board and its 
appointed Superintendent for refusing to allow her to place an item on a meeting agenda.  After a 
lengthy discussion of the Florida statutory roles and responsibilities of the School Board and 
Superintendent, the Circuit Court determined the “agenda policy adopted by the board does not 
require the superintendent to include items in the agenda submitted by individual board members” 
and dismissed those claims.  The Board’s adopted policy did allow an individual Board member 
to propose issues for discussion by Board members and upon receiving a second in accordance 
with Robert’s Rules of Order, engage in full discussion of the issue. 
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Lesson Learned:  If not already established by law, consider developing procedures for Board 
meetings and how a Board member may or may not introduce a topic at a meeting. 
 
 
Blair v. Bethel School District, et al, 608 F.3d 540 (9th Cir. 2010) 
 
Mr. Blair, an elected member of the School Board, was also elected by the other School Board 
members as the Board Vice President.  Mr. Blair’s “relentless criticism” of the Board’s appointed 
Superintendent led the other Board members to remove him as their Vice President.  Mr. Blair 
sued, alleging he was removed as Vice President in retaliation for exercising his first amendment 
rights to free speech, to which the Court did not agree.  On appeal, the appellate court determined 
Mr. Blair “was removed from a titular position on a school board” by a procedurally legitimate 
vote.  A majority of the Board viewed the Superintendent’s performance differently, and wanted 
to distance itself from Mr. Blair’s criticism.   
 
Lesson Learned: If not already established by law, consider developing procedures for selection 
and removal of internal board leadership.   
 
 
Westfall v. City of Crescent City, et al, 2011 WL 4024663 (N.D. Calif. 2011) 
 
Ms. Westfall, an elected City Council member, “repeatedly and vigorously questioned the City’s 
transparency, accountability, and expenditures of public funds” in the handling of a waste water 
treatment plant project.  The other City Council members passed a resolution censuring Ms. 
Westfall for multiple issues, including using false and inaccurate information regarding the project; 
treating fellow council members and staff with lack of curtesy and civility when in disagreement; 
repeatedly being disrespectful to council members and staff; and abusing her position by 
contacting City staff at their homes outside of work hours, all apparently in violation of the adopted 
code of ethics for Council members. Among other things, the censure removed Ms. Westfall as a 
City appointed representative on eight different committees. After Ms. Westfall sued on first 
amendment grounds, the Court determined the censure expressed the Council members’ 
disapproval of Ms. Westfall’s behavior but did not prevent her from expressing her freedom of 
speech.  
 
Lesson Learned: If not already established by law, consider developing Board member conduct 
expectations. Attached is an example of a Code of Boardsmanship adopted by a Florida School 
Board.  
 
 
The above cases are a small sampling of internal School Board disputes.  A few recurring themes 
are: have policies and procedures in place for how you want to do business, and while you probably 
cannot censor an elected member of a collegial body without running afoul of the First 
Amendment, the Board may still be able to distance itself from the views and behaviors of a 
member with which it does not agree.   
 
Section IV - School Board and Superintendent Disputes. 
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Similar to the internal School Board disputes discussed in the preceding section, School Board and 
Superintendent disputes can occur for a variety of reasons.  In these situations it is imperative you 
remember who your client is and the advice you can give that person (superintendent or individual 
Board member) or entity (School Board). Also, be mindful of attempts by an individual member 
of the School Board to direct the work of the Superintendent or his/her staff.  It is imperative to 
have clearly defined roles and responsibilities.  As with any other dispute, if the roles and 
responsibilities of the School Board and Superintendent are not defined by law, having procedures 
in place and training all stakeholders in implementing the procedures is helpful. Be sure to consult 
your local laws and regulatory requirements for guidance.   
 
 
McCalister v. School Board of Bay County, 971 So.2d 1020 (Fla. 1st DCA 2008) 
 
The elected Superintendent of the Bay County School Board recommended to the School Board 
the transfer of a school principal from one school to another.  The School Board rejected the 
Superintendent’s recommendation and instead directed that the principal be retained at his current 
school for the next two school years.  Due to the specific roles and responsibilities of School 
Boards and Superintendents regarding personnel recommendations in Florida law, and due to the 
fact that the Superintendent was elected, the Superintendent sued the School Board. After winding 
through the administrative review process, the appellate court determined the School Board did 
not have the statutory authority to reject the Superintendent’s recommendation to transfer the 
principal and the School Board did not have the statutory authority to direct the Superintendent to 
retain the principal at a specific school.  
 
Lesson Learned: Know the line of demarcation between School Board authority and 
Superintendent authority.   If the roles and responsibilities are not set out by law, consider 
developing them. 
 
 
Cox v. School Board of Osceola County, 669 So.2d 353 (Fla. 5th DCA 1996) 
 
The elected Superintendent of the Osceola County School Board declined to nominate an 
employee for reappointment to his position, and the employee sued the School Board claiming that 
the School Board was required to reappointment him since the Superintendent’s reason for not 
recommending reappointment was improper.  Due to the roles and responsibilities of School 
Boards and Superintendents regarding personnel recommendations in Florida law, the Court 
determined the School Board lacked the authority to reinstate Mr. Cox, as the Superintendent 
refused to nominate him.  
 
Lesson Learned: If the duties and responsibilities between the School Board and the 
Superintendent are not established by law, consider developing procedures to address the situation 
when the Superintendent declines to do something. 
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Finally, while mentioned briefly in the Westfall case in the previous section, it is important to 
define the chain of command, and to whom an individual School Board member may go for 
information.  Some procedures require all questions to be presented to the Superintendent, and 
only allow the Superintendent to respond with the requested information.  Some procedures allow 
individual School Board members to speak to certain levels of administrators in the organization, 
and some procedures allow anyone and everyone in the organization to respond to individual 
School Board member questions. Each has its pros and cons.  If the chain of command is not 
established by law, consider establishing a chain of command that is right for your School Board, 
Superintendent, and staff, and clearly communicate the process to everyone.     
 
Section V – The tools of the trade.  
 
At the beginning of this paper, we discussed what governs a lawyer’s conduct when dealing with 
difficult or uncomfortable situations.  We then looked at examples of some of those situations and 
the lessons we can learn from the challenges of others. Now, let’s look at what tools a lawyer can 
apply to the people and personalities as he or she seeks to assist the client in moving the work of 
the school district forward. 
 
In working with people, it is always important to remember their respective roles within the school 
district and their responsibilities to the school district.  Sometimes difficult situations arise when 
the wrong people are involved in decision making or the right people are mishandling their 
responsibilities.    Knowing who the right people are and who should be doing what can sometimes 
be the trick.  A school lawyer may need to consider various sources to straighten out any 
misunderstandings or conflicts.  Employment contracts and job descriptions are always good 
sources.  In addition, as is the case in Florida, you will often need to refer to state law to set 
appropriate boundaries.  In Florida, the basic division of authority and responsibility between the 
board and the superintendent is set forth in statute.  Statute also establishes certain rights and 
responsibilities directly with teachers and school administrators.   
 
Sometimes the problem is not who has what authority or what responsibility, but how those in 
authority are interacting.  When these interactions occur during public meetings, the most logical 
tool to reach for in solving conflict are the meeting rules.  Robert’s Rules of Order or whatever 
parliamentary procedure adopted by your organization, can be invaluable in establishing or 
reestablishing order.  The meeting rules can be flexible when the parties are working well together 
but also provide solid structure and means for moving forward when cooperation is not very strong.  
The authority of the chair to keep order may ultimately rest in state law as well.  In Florida, the 
chair has relatively little independent authority.   
 
In addition to parliamentary rules, the parties to a meeting can also look to any state or local codes 
of conduct.  In Florida, there is a state ethics code but such governs individual behavior and has 
little to do with governing their ability, or lack thereof if that is the case, to work well with their 
other team members.  With regard to self-imposed codes of conduct, they often do not have much 
in the way of enforcement at the board level as they are independently elected officials and 
ultimately not subject to one another’s oversight.  
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One other means of heading off conflict or helping to resolve it is getting the board and the other 
parties to acknowledge the legal parameters surrounding the issue at hand.  Very often, local, state 
and / or federal law sets limits on what and how the board and the administration can accomplish 
a task.  Much to the disdain of board members and administration alike, this is commonly referred 
to as the proverbial “box.”  While they often don’t like or appreciate the “box,” it can be a useful 
tool to help with conflict.  The existence of limiting rules or law can take the steam out of an 
argument when the parties realize some external source is the cause of their consternation.  It can 
actually become the object of their dislike rather than a person and can even become the focus of 
a new cause...enter the lobbyists!! 
 
Besides using tools to take on conflict directly, a lawyer may sometimes call in the cavalry.  It 
includes those outside consultants and professional resources and groups that can sometimes 
deliver bad news or say the hard to hear things without retribution.  There are both national and 
state level organizations for boards and superintendents alike where they can get training and 
receive information on the “box” and what works and does not work in “winning friends and 
influencing people.”  Many of these groups also offer team training to work on relationships and 
governance issues.   
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