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I. Introduction 

We each begin practice as a new attorney. Throughout each stage of our careers, we find 

ourselves facing new challenges.  At every stage of practice, from the newly admitted attorney, to 

the growing practitioner, to the senior associate/ junior partner, to the senior partner, finally to the 

attorney preparing to retire, we grow by accepting new responsibilities, handling new matters, and 

dealing with new clients.   The Rules of Professional Responsibility provide our best guide for 

meeting those obligations and duties, giving us the opportunity for success in building client 

relationships, and feeling successful as a practitioner. This paper will examine the most common 

ethical issues that lawyers face at different career points, and provide guidance on how to navigate 

those challenges. 

II. The Newly Admitted Attorney  

Perhaps the most common mistake made by newly admitted attorneys is assuming they 

know more than they do, and not appreciating the difference between the theory they learned in 

law school and the reality of law practice.  The ancient Greek philosopher Epictetus gave us the 

adage of “two ears and one mouth,” solid advice for a new attorney to remember to listen twice as 

much as you speak.   

Not surprisingly, the rule most relevant to the novice attorney is the very first one:  
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Rule 1.1 Competence 
 
A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness, and preparation 
reasonably necessary for the representation.1 
 
A brand new attorney is deemed competent in most general areas of practice, meaning that 

competence can be assumed by careful and conscientious study of the issue, and association with 

a more experienced or established attorney in the field.2  However, substantive competence in most 

areas requires more than just a passing grade on the bar exam.  The field of school law is becoming 

more and more complex, now requiring attorneys to handle matters ranging from special education 

to labor/personnel to litigation to real estate matters.  It is difficult, if not impossible, for any school 

attorney, and especially a new attorney, to be well-versed in all areas of school law.   

The basic issue with regard to competency, as used in Rule 1.1, is whether that attorney 

should have undertaken the representation in the first place.  This does not mean that a new school 

attorney cannot work on a tenured teacher dismissal, a special education matter, or a school 

construction contract; however, you must be sure that you either have the knowledge, or the ability 

to learn the area, so you can provide competent representation to your client.   In most cases, the 

new attorney will be working under the supervision of a more senior lawyer, who can provide her 

with the substantive guidance and oversight to assure competence.  For a solo practitioner who 

does not have another attorney in her practice to guide her, it will be critical to take advantage of 

others in the field to assist you.  COSA, with its seminars, listservs, legal resources and experienced 

staff, provides an invaluable way for any young attorney to attain that level of competence. 

1 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.1.  Throughout this paper, citations are to the ABA’s 
Model Rules of Professional Conduct.  Readers are advised that each jurisdiction has adopted its own version of the 
Rules.  It is essential to check those Rules, and not rely on the Model Rules, as several states have changed or even 
eliminated certain provisions. 
2 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.1, cmt 2. 
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Mandatory CLE is another way in which the bar assures competence.  Most U.S. states and 

territories and three Canadian jurisdictions require their attorneys to complete a specified number 

of hours of continuing legal education per reporting period.3  In some states, newly-licensed 

attorneys are subject to additional continuing legal education requirements in order to acclimate 

them to the practice and increase their familiarity with the rules of professional conduct for the 

jurisdiction in which they are now licensed.  For example, in Illinois, new attorneys in their first 

year of practice must complete an additional 15 hours of continuing legal education focused on 

basic lawyering skills and professionalism.4   

New attorneys may also feel challenged in understanding their duty of zealous 

representation.  The duty of zealous representation is first found in the Preamble to the Model 

Rules, an indication of its supreme importance, and it is mentioned there not once but three times:   

As advocate, a lawyer zealously asserts the client’s position under the rules of 
the adversary system.  

 
Thus, when an opposing party is well represented, a lawyer can be a zealous 

advocate on behalf of a client and at the same time assume that justice is being 
done. 

 
These principles include the lawyer’s obligation zealously to protect and pursue 

a client’s legitimate interests, within the bounds of the law, while maintaining a 
professional, courteous, and civil attitude toward all persons involved in the legal 
system.5  
 

Despite this emphasis, there is little guidance offered to attorneys as to what zealous representation 

entails: does it mean acting in furtherance of your client’s interest without bound or regard for 

3 http://www.americanbar.org/cle/mandatory_cle.html.  A state-by-state list of continuing legal education 
requirements can be found on the ABA website. 
4http://www.mcleboard.org/files/AttorneyMCLERequirement.aspx?MenuType=Attorney&subMenuType=mclerequ
irement. 
5 Preamble, Am. Bar Ass’n. Model Rules of Prof’l. Conduct, clauses 2, 8 and 9. 
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other ethical obligations, including engaging in criminal conduct or obstructing justice?  Clearly 

not, but learning where to draw the line takes practice.  

Until the Model Rules were revised in 2009, Canon 7 provided the following guidance: 

“… zealous representation is not conduct that is ruthless or oppressive or mindless or unfair, but 

rather the duty of all attorneys to seek resolution of disputes with the least cost in time, expense 

and trauma to the involved parties and the courts.”6 The guidance in Canon 7 remains the standard 

to which we should aspire today.  Young attorneys (all attorneys, really) would be well-advised to 

remember that one never regrets remaining civil in an encounter, and your school district client 

will appreciate your representation all the more for it. 

As an attorney, you are the public face of your school district.  In this age of “citizen 

journalists” who post cellphone videos with the speed of light, never forget that a moment of bad 

temper can haunt you for years.  For a stunning example of unprofessional conduct by a school 

board attorney, turn to the 2013 YouTube video of the infamous East Ramapo school board 

meeting, and the later confrontation between one of the District’s attorneys and a parent in the 

parking lot.7  In case anyone thinks that clients like this sort of notoriety, the attorney no longer 

works for the firm, although it appears that the firm represented the client until July 2015.8   

When law students interview for jobs, they usually ask about “client contact” because they 

crave the opportunity to get out into the real world, and begin experiencing the day-to-day practice 

of law.  However, as experienced practitioners know, communicating with clients requires advance 

preparation and knowledge of the subject matter, as well as a little practice in how not to answer 

6 Am. Bar Ass’n. Code of Prof’l Responsibility, Canon 7 (2009). 
7 https://www.youtube.com/watch?v=qsOcR2mYKq0  and https://www.youtube.com/watch?v=x1P-BWF5X4s. 
8 http://www.lohud.com/story/news/education/2015/07/07/east-ramapo-hires-new-lawyer/29837029/. 
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too quickly when the question requires research or consultation. Rule 1.4 dictates the framework 

for client communication: 

Rule 1.4 Communication 
 

(a) A lawyer shall: 
(1) promptly inform the client of any decision or circumstance with respect to 
which the client’s informed consent, as defined in Rule 1.0(e), is required by 
these Rules; 
(2) reasonably consult with the client about the means by which the client’s 
objectives are to be accomplished; 
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and 
(5) consult with the client about any relevant limitation on the attorney’s 
conduct when the attorney knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation.9 
 

The overarching theme in this Rule is promptness and reasonableness, which are also keys to client 

satisfaction. This will allow your school district client to participate effectively in the 

representation.     

Next, young attorneys must grasp the sanctity of the attorney-client relationship and the 

obligation to maintain client confidences.   This is the hallmark of the attorney-client relationship:  

the client is encouraged to seek assistance from counsel, and to be free to speak openly and 

honestly with her attorney.10  The attorney depends on this communication to understand the 

client’s situation fully, represent the client’s interests effectively and advise the client correctly.11 

Rule 1.6 identifies the broad parameters of the attorney’s duty to maintain a client’s confidence: 

Rule 1.6 Confidentiality of Information 
 
(a) A lawyer shall not reveal information relating to the representation of a client 
unless the client gives informed consent, the disclosure is impliedly authorized in 
order to carry out the representation or the disclosure is permitted by paragraph (b). 

9 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.4. 
10 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.6, cmt 2. 
11 Ibid. 
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(b) A lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or fraud that is reasonably 
certain to result in substantial injury to the financial interests or property of 
another and in furtherance of which the client has used or is using the lawyer’s 
services;  
(3) to prevent, mitigate, or rectify substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the 
client’s commission of a crime or fraud in furtherance of which the client has 
used the lawyer’s services; 
(4) to secure legal advice about the lawyer’s compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or 
civil claim against the lawyer based upon conduct in which the client was 
involved, or to respond to allegations in any proceeding concerning the lawyer’s 
representation of the client;  
(6) to comply with other law or a court order; or 
(7) to detect and resolve conflicts of interest arising from the lawyer’s change 
of employment or from changes in the composition or ownership of a firm, but 
only if the revealed information would not compromise the attorney-client 
privilege or otherwise prejudice the client.  

(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information relating to the 
representation of a client.12 
 
The practice of law is based on maintaining client confidence while zealously representing 

the client’s interests, and this should carry over into any attorney’s activity on social media.  Young 

attorneys are comfortable with social media such as LinkedIn, Facebook, Twitter, or Google+ in 

their personal lives, and must not only acquire a level of proficiency using social media as an 

attorney, but must remember to abide by the jurisdiction’s rules regarding ethical use of social 

media.  The simple reality is that once a statement or information is posted online, it is likely 

available to a much wider audience than the poster may have intended -- it is in the ether to stay, 

and may have long-standing and unanticipated negative consequences for the client, the poster, 

12 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.6. 
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and the profession at large.13  New attorneys would be well-advised to research the growing body 

of ABA Opinions and opinions of their own state bar regarding attorneys’ use of social media, and 

the application of the ethics rules to that use.14    

Finally, new attorneys would be well-advised to heed Model Rule 5.2, which reminds us 

that each attorney is responsible for his or her own professional judgment of the ethical practice of 

law, even when taking direction from a senior attorney or partner.   

Rule 5.2 Responsibilities of a Subordinate Lawyer  
 
(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that 
the lawyer acted at the direction of another person. 
(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that 
lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an 
arguable question of professional duty.15 

 
This can be a frightening rule to follow.  If a new attorney has questions about why the partner is 

suggesting a certain course of action, such as filing interrogatories or motions that the new 

associate believes are frivolous or being filed to needlessly delay or obstruct the proceedings, how 

should the associate proceed?  Will compliance be an ethics violation?  Will refusal bring 

termination?  In the vast majority of cases, all that is needed is to ask the partner how this action 

advances the case.  As most senior partners know, and as many junior associates do not yet realize, 

there are many complicated strategic decisions that come into play in any matter.  It is likely that 

the associate simply does not have the vantage point to see the big picture on some of these 

decisions, but once he gets that information, the reason for the filing becomes clear. Or, at the very 

13 McPeak, Agnieszka A., Ten Tips for Maintaining Professionalism Online 
http://www.americanbar.org/publications/young_lawyer/2011-
12/june_2012_vol_16_no_8/tips_maintaining_professionalism_online.html. 
14 Harvey, Christina Vassiliou, McCoy, Mac R., and Sneath, Brook, 10 Tips for Avoiding Ethical Lapses When 
Using Social Media http://www.americanbar.org/publications/blt/2014/01/03_harvey.html. 
15 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rules 5.2. 
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least, the issue or action in question is arguable, in which case the rule allows the subordinate to 

rely on a reasonable interpretation by the partner.16  

By the same token, comments to Rule 5.1 advise that the subordinate attorney will not 

likely escape professional discipline by pleading “I was just following orders.”17 In Kentucky Bar 

Ass’n v. Helmers, No. 2011-SC-00106-KB, 2011 Ky. LEXIS 126, 27 Law. Man. Prof. Conduct 

609 (Ky. Sept. 22, 2011), a relatively newly admitted lawyer was disbarred for his role in a scheme 

devised by the firms’ partners to artificially manipulate the award resulting from a class action 

lawsuit, which allowed the partners to pocket millions of dollars in fees.18  In Disciplinary Counsel 

v. Smith, 918 N.E.2d 992 (Ohio 2009), an associate was disciplined for his failure to research state 

contingency fee laws, and relying on the senior attorney’s plan to charge a 40% contingency fee.19 

In In re Bowden, 613 S.E.2d 367 (S.C. 2005), an associate who managed a satellite office for his 

firm in a neighboring state received a public reprimand for his complicity in accepting a partner’s 

assurance that the practice of overcharging clients was ethical and legal.20  Finally, in In re Rivers, 

331 S.E.2d 332 (S.C. 1984), an inexperienced lawyer received a public reprimand for relying on a 

senior partner’s assurance that having a private investigator interview prospective jurors was 

ethical.21  While each state’s professional practices commission may sanction this conduct 

differently, the key is that the subordinate attorney has an obligation to confirm for herself, and 

not rely solely on the guidance of a partner, that her actions are ethical and in keeping with the 

rules of professional conduct. 

 
 

16 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rules 5.2, cmts 1, 2.  
17 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 5.1, cmts 6 and 8. 
18 Kentucky Bar Ass'n v. Helmers, No. 2011-SC-00106-KB, 2011 Ky. LEXIS 126, 27 Law. Man. Prof. Conduct 609 
(Ky. 2011). 
19 Disciplinary Counsel v. Smith, 918 N.E.2d 992, 25 Law. Man. Prof. Conduct 692 (Ohio 2009), 
20 In re Bowden, 613 S.E.2d 367 (S.C. 2005). 
21 In re Rivers, 331 S.E.2d 332 (S.C. 1984). 
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III. The Growing Practitioner  
 

After a few years of practice, maybe even in more than one employment setting, attorneys 

start to feel more comfortable in their skin.  The growing practitioner has a broader knowledge 

base of substantive law and its application to a wide variety of situations.  Attorneys at this stage 

are likely to have more responsibility—contact with a greater number of clients, court appearances 

without a supervising attorney, and more complex assignments.  These blessings come with 

additional Rules of Professional Responsibility to remember: those addressing conflicts of interest, 

the duty of candor to the tribunal, as well as the corresponding duty of fairness to opposing counsel 

and party.  

An attorney cannot represent two parties in the same matter where the interests of those 

parties are, or are likely to be, in conflict. For a school district, the issue of conflict of interest can 

arise in a number of ways.  First, the attorney being hired may already represent a party with whom 

the district has, or anticipates having, a conflict.  Second, in the course of litigation, conflicts may 

arise between the school district and individual school employees who have also been sued.  Third, 

the attorney may represent entities with policies in conflict with the school’s position in various 

matters, such as teachers’ unions or parents in special education disputes.  This is true even though 

the attorney’s work for those clients does not involve the school district.  Model Rule of 

Professional Responsibility 1.7 states: 

Rule 1.7 Conflict Of Interest: Current Clients 
 
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of 
interest exists if: 

(1) the representation of one client will be directly adverse to another client; or 
(2) there is a significant risk that the representation of one or more clients will 
be materially limited by the lawyer’s responsibilities to another client, a former 
client or a third person or by a personal interest of the lawyer. 
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(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing.22 
  

If the attorney knows that the district is or will be in an adversarial situation with another 

party, such as a union, a neighboring school district, or a municipality, it is important to determine 

whether the Rules permit the attorney to handle the case, or whether a conflict exists which would 

preclude such representation.  Larger firms have formal conflict check procedures to identify these 

situations, but many smaller firms do not have similar protocols.  It is critical, however, to make 

sure that the firm does not represent, even in a seemingly unrelated matter, a party on the other 

side of a matter.23  While firms practicing exclusively in the area of school law often think this 

cannot happen to them, they forget that an employee in one district is often a parent in another; if 

the employee is being represented, along with her district, in one legal matter, the law firm will 

need to evaluate carefully whether they can represent the second district when the employee sues 

as a parent of a special education student.   

In the case of a lawsuit filed against the school district and individual administrators or 

board members, it is not uncommon for the school district’s attorney to represent all defendants.  

There are, however, situations in which a conflict of interest may arise among the various 

defendants. If the firm is principally hired to represent the school district, the primary duty of 

loyalty is owed to the entity.  Before agreeing to any additional representation, the attorney must 

22 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.7. 
23 Representation of an opposing party in an unrelated matter will not necessarily disqualify the attorney or the firm 
from representing the client, but the matter will need to be reviewed, and the requirements of Rule 1.7 followed 
carefully. 
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therefore determine whether that primary relationship will be adversely affected by taking on the 

representation of related individuals.  She must also determine whether the district, as an entity, is 

well-served by the joint representation.  If joint representation is permissible, then the attorney 

must obtain the knowing consent of all potentially represented parties. 

Where it appears likely that the parties will have conflicting defenses, the school district’s 

attorney should not represent the individual defendants in a lawsuit.  However, where there is no 

indication that a conflict will develop, it is appropriate for a single attorney to represent the 

defendants jointly, with the understanding that, in the event an unforeseen conflict later arises, the 

attorney may have to withdraw from all or part of the representation.  Again, the written consent 

of all represented parties must be obtained before beginning the representation.    

This can be illustrated by a teacher dismissal case.  A teacher sues the superintendent and 

the School Board, alleging that the superintendent sexually harassed her.  The Board asks its 

attorney to represent the superintendent as well as the Board in the lawsuit.  If the superintendent 

denies the allegations, then there may be no conflict in the litigation positions of the two 

defendants.  However, if the superintendent admits the allegations, or if the facts are unclear, the 

school district’s best defense may be to argue that it was unaware of the superintendent’s activities, 

and that any improper actions were ultra vires, or outside the scope of his authority.  And, if the 

teacher’s allegations are well-founded, the Board may well be seeking to terminate the 

superintendent, and the attorney would be precluded from representing the Board once it had 

represented the superintendent in the related matter.   In either of those cases, there is a potential 

conflict of interest, and the same attorney should not represent both parties.   

The final type of conflict of interest is known as a positional conflict.  This occurs where 

the attorney represents parties with differing interests, but not in the same matter.  For example, 
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the attorney who represents the school district in a condemnation case may also represent 

landowners opposing condemnation by another government entity.  In general, the Rules of 

Professional Conduct do not prohibit attorneys from taking different legal positions for different 

clients in unrelated matters.  There are exceptions, of course, such as where the cases are in the 

same court, or where the outcome of one case will affect the other case. However, some school 

districts are uncomfortable with an attorney who represents parties whose interests are so divergent 

from those of the district.  If the cases are being covered in the media, there is also the potential 

for unfavorable publicity for the attorney or the law firm for advocating conflicting positions.  As 

many of us have learned, reporters rarely understand the nuances of legal issues, especially ones 

as esoteric as “positional conflicts of interest.”   

Another challenge facing the developing attorney is being properly prepared for the first, 

or even first several courtroom appearances.  Fortunately, there are many experienced school 

district attorneys willing to advise and offer suggestions for success.  The first key to success is 

preparation (the rest of the keys to success are also preparation, preparation, and, finally, 

preparation).  Part of preparation is familiarity with the process, which can be gained by going to 

court in advance of your appearance, with an experienced attorney, if possible, to observe the 

interactions between attorneys and with court personnel and the judge.  The other part is knowing 

the purpose for the court appearance (attending a status call, arguing a motion, getting a briefing 

schedule).  Be courteous and respectful to everyone in the courtroom, be succinct, and remain 

confident that you can accomplish what you came to do.  Whether you are successful or not, take 

the time after your appearance to assess your experience and, if possible, discuss with a mentor or 

trusted partner at your firm or in your community. 
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In court appearances, the attorney has a duty of candor to the tribunal, and a corresponding 

duty of fairness to opposing counsel and party.  Model Rules of Professional Conduct 3.3 and 3.4 

provide: 

Rule 3.3 Candor Toward the Tribunal 
 
(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer; 
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and not 
disclosed by opposing counsel; or 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. A lawyer may 
refuse to offer evidence, other than the testimony of a defendant in a criminal 
matter, that the lawyer reasonably believes is false. 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows 
that a person intends to engage, is engaging or has engaged in criminal or fraudulent 
conduct related to the proceeding shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal. 
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6. 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts 
known to the lawyer that will enable the tribunal to make an informed decision, 
whether or not the facts are adverse.24 

 
Rule 3.4 Fairness to Opposing Party and Counsel 
 
A lawyer shall not: 
(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, 
destroy or conceal a document or other material having potential evidentiary value. 
A lawyer shall not counsel or assist another person to do any such act; 
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by law; 
(c) knowingly disobey an obligation under the rules of a tribunal except for an open 
refusal based on an assertion that no valid obligation exists; 
(d) in pretrial procedure, make a frivolous discovery request or fail to make 
reasonably diligent effort to comply with a legally proper discovery request by an 
opposing party; 

24 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rules 3.3. 
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(e) in trial, allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not be supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a witness, or state a personal 
opinion as to the justness of a cause, the credibility of a witness, the culpability of 
a civil litigant or the guilt or innocence of an accused; or 
(f) request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: 

(1) the person is a relative or an employee or other agent of a client; and 
(2) the lawyer reasonably believes that the person’s interests will not be 
adversely affected by refraining from giving such information.25 
 

 The comments to Rule 3.3 regarding the attorney’s duty of candor to the tribunal explain 

that an attorney must balance his obligations to his client with his duty to avoid knowingly 

misleading the court on any factual basis or point of law.26 Attorneys must also take care only to 

assert positions and arguments that the attorney believes to be true, based on reasonable and 

diligent inquiry.  This does not obligate the attorney to present to the court alternative theories, 

although the comments to the rules posit that there are circumstances where an attorney’s failure 

to make certain disclosures is tantamount to an affirmative misrepresentation to the court.27 As a 

young lawyer, the best piece of ethics advice I ever received was “never go to jail for your client.”  

In other words, do not put yourself in legal jeopardy to cover for someone you represent.  Your 

own integrity and reputation with the court are far more precious than any legal fee a client will 

ever pay you. 

The comments to Rule 3.4, on fairness to the opposing party and counsel, explain how 

parties to the adversarial system must engage each other fairly and ethically, while also 

representing and advancing their own client’s interests.28 This can occur only when relevant 

evidence is shared timely and ethically, without destruction, concealment or falsification, and with 

25 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 3.4. 
26 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 3.3, cmt 2. 
27 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 3.3, cmt 3. 
28 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 3.4, cmt 1, 2 and 3. 
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application of privileges where appropriate. Also imperative is to treat other counsel, parties, and 

witnesses civilly and courteously, in court and in all written and oral communication.  

The issue of civility has become of such concern that courts themselves are taking steps to 

address attorney conduct, both to the court and to other attorneys.  For example, the Preamble of 

the Seventh Circuit’s Standards for Professional Conduct states in part: 

A lawyer’s conduct should be characterized at all times by personal courtesy and 
professional integrity in the fullest sense of those terms .... Conduct that may be 
characterized as uncivil, abrasive, abusive, hostile, or obstructive impedes the 
fundamental goal of resolving disputes rationally, peacefully, and efficiently. Such 
conduct tends to delay and often to deny justice .... The following standards are 
designed to achieve the twin goals of civility and professionalism, both of which 
are hallmarks of a learned profession dedicated to public service.29 
 

These standards also set forth in detail the duties that lawyers owe to opposing counsel, parties and 

witnesses.  Some of these duties include the following: 

1.  We will treat all other counsel, parties, and witnesses in a civil and courteous 
manner, not only in court, but also in all other written and oral communications. 
 
2.  We will not, even when called upon by a client to do so, abuse or indulge in 
offensive conduct directed to other counsel, parties, or witnesses. We will abstain 
from disparaging personal remarks or acrimony toward other counsel, parties, or 
witnesses. We will treat adverse witnesses and parties with fair consideration.30 
 
It is telling that courts feel the need to remind lawyers publicly of these basic rules of 

civility.  No lawyer, and especially no lawyer who is acting on behalf of a public school district, 

should need this reminder.  Virtually every school district’s curriculum includes character 

education – let us hope that none of the district’s lawyers needs to take the refresher course! 

 
 
 
 
 

29 Standards for Professional Conduct within the Seventh Federal Judicial Circuit, 
https://www.ilnd.uscourts.gov/POLICY/conduct.htm .   
30 Ibid. 
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IV. The Junior Partner  
 

After several years of diligent performance, the young associate may be awarded the 

privilege of becoming a partner in the law firm.  With this privilege, of course, comes increased 

responsibility.  The new partner now has a deepened stake in the success of the firm as a whole, 

and will likely be supervising associates at the firm, and accepting responsibility for decisions 

made in the representation of clients.  The new partner must also share in the obligations of 

marketing and advertising to ensure a steady stream of business—both in maintaining current 

clients and attracting new clients.   

Rules 7.1, 7.2, and 7.3 govern an attorney’s ability to advertise his or her practice and to 

solicit new clients and continuing work from existing clients.  Rule 7.1 provides that an attorney 

may not make “false or misleading communication” about her services.31  

Rule 7.1 Communications Concerning a Lawyer’s Services 

A lawyer shall not make a false or misleading communication about the lawyer or 
the lawyer’s services. A communication is false or misleading if it contains a 
material misrepresentation of fact or law, or omits a fact necessary to make the 
statement considered as a whole not materially misleading.32 
 
This Rule governs all communications by an attorney, including advertising. The 

comments to Rule 7.1 note that a statement may be truthful and still misleading, using a 

“reasonableness” standard: if there is a substantial likelihood a reasonable person could formulate 

a conclusion about the attorney or her abilities and services, for which there is no reasonable 

foundation, then the statement is likely in contravention of the Rule.33 Attorneys should be 

especially mindful not to mislead a client or potential client that results achieved in past cases 

31 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 7.1. 
32 Ibid. 
33 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 7.1, cmt 2. 
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could or should be expected in their matter, or to unjustifiably compare fees of another attorney.34 

Most states require or strongly suggest the use of disclaimers or qualifiers in advertisements to 

clients and potential clients.35  

For example, a 2008 Virginia Ethics Opinion analyzed the use of phrases in attorney 

advertising regarding contingency fee cases, such as “no recovery, no fee,” “we guarantee to win, 

or you don’t pay,” “we are paid only if you collect,” or “no charge unless we win,” and determined 

such phrases could be deceptive or misleading if the client was obligated, regardless of outcome, 

to pay court costs or other litigation expenses, unless the advertisement or communication to the 

client explicitly so stated.36  In a 2007 Advisory Opinion, the Connecticut Statewide Grievance 

Committee reviewed a law firm’s proposed advertisement in which a picture of four of the firm’s 

attorneys would be featured under the sentence “Congratulations to Our Four Attorneys in Super 

Lawyers!” Under the picture the names and practice areas of those four attorneys were listed.  The 

Committee found that while the proposed advertisement stated the practice areas of the attorneys 

featured in the picture, the advertisement could nonetheless be deceptive or misleading to potential 

and current clients because none of those attorneys were designated as specialists in those practice 

areas, and there was no indication that the attorneys had been selected for inclusion in Super 

Lawyers on the basis of that practice area.37  

Rule 7.2 Advertising 

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services 
through written, recorded or electronic communication, including public media. 
(b) A lawyer shall not give anything of value to a person for recommending the 
lawyer services except that a lawyer may 

34 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 7.1, cmt 3. 
35 Ibid. 
36 Standing Committee on Lawyer Advertising and Solicitation Legal Ethics Opinion 1750 Advertising Issues, 
http://www.vacle.org/opinions/1750.htm. 
37 Statewide Grievance Committee Advisory Opinion #07-01008-A Print Media Advertisement Super Lawyers® 
Advertisement, http://www.jud.ct.gov/sgc/Adv_opinions/Adv_07-01008-A.pdf. 
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(1) pay the reasonable costs of advertisements or communications permitted by 
this Rule; 
(2) pay the usual charges of a legal service plan or a not-for-profit or qualified 
lawyer referral service. A qualified lawyer referral service is a lawyer referral 
service that has been approved by an appropriate regulatory authority; 
(3) pay for a law practice in accordance with Rule 1.17; and 
(4) refer clients to another lawyer or a nonlawyer professional pursuant to an 
agreement not otherwise prohibited under these Rules that provides for the other 
person to refer clients or customers to the lawyer, if 

(i) the reciprocal referral agreement is not exclusive, and 
(ii) the client is informed of the existence and nature of the agreement. 

(c) Any communication made pursuant to this rule shall include the name and 
office address of at least one lawyer or law firm responsible for its content.38 
 
Rule 7.3 Solicitation of Clients 
 
(a) A lawyer shall not by in-person, live telephone or real-time electronic contact 
solicit professional employment when a significant motive for the lawyer’s doing 
so is the lawyer’s pecuniary gain, unless the person contacted: 

(1) is a lawyer; or 
(2) has a family, close personal, or prior professional relationship with the 
lawyer. 

(b) A lawyer shall not solicit professional employment by written, recorded or 
electronic communication or by in-person, telephone or real-time electronic contact 
even when not otherwise prohibited by paragraph (a), if: 

(1) the target of the solicitation has made known to the lawyer a desire not to 
be solicited by the lawyer; or 
(2) the solicitation involves coercion, duress or harassment. 

(c) Every written, recorded or electronic communication from a lawyer soliciting 
professional employment from anyone known to be in need of legal services in a 
particular matter shall include the words “Advertising Material” on the outside 
envelope, if any, and at the beginning and ending of any recorded or electronic 
communication, unless the recipient of the communication is a person specified in 
paragraphs (a)(1) or (a)(2). 
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with 
a prepaid or group legal service plan operated by an organization not owned or 
directed by the lawyer that uses in-person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to need 
legal services in a particular matter covered by the plan.39 
 

38 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 7.2. Please be aware that the advertising rules are among 
the most likely rules to vary by jurisdiction, either in their language or their interpretation by the state bar. 
39 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 7.3. 
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Today, attorneys frequently use the Internet to advertise their services and attract new 

clients, and this can raise a host of ethical issues governed by Section 7 Rules.  In November 1994, 

an estimated five law firms had websites; while by May 1995, more than 500 law firms had 

websites.40 Today, even small firms and solo practitioners often have a website and through 

individual attorneys, a presence on social media outlets such as LinkedIn, Facebook, Twitter, 

or Google+, a state bar association discussion or chat group, blogs and others.  Social media 

dominates our personal lives and communications, but as attorneys we have professional 

obligations when advertising or communicating about our services on the Internet.  The most 

common concerns implicated in an attorney’s use of social media are solicitation, advertising, 

discovery and confidentiality.41   

Regarding solicitation and advertising, the State Bar of California appears to be at the head 

of the game with its Standing Committee on Professional Responsibility and Conduct’s Formal 

Opinion No. 2012-186,42 which addresses when an attorney’s postings on social media websites 

are subject to professional responsibility rules and standards governing attorney advertising.  In 

this case, a California attorney maintained a personal profile on a social media site, and regularly 

posted updates about her personal and professional life.  The profile and updates were viewable 

only by those individuals to whom the attorney had approved (or “friended”) but included 

40  A Re-Examination of the Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rules of Professional Conduct 
Pertaining to Client Development in Light of Emerging Technologies, citing Wasserman, Elizabeth , Lawyers File 
Few Objections to Advertising on the 'Net, San Jose Mercury News, July 17, 1995. 
http://www.americanbar.org/groups/professional_responsibility/resources/professionalism/professionalism_ethics_i
n_lawyer_advertising/ethicswhitepaper.html. 
41 LeBret, Jabez , A Look into 2015 Ethics for Social Media http://www.attorneyatwork.com/sm-look-2015-ethics-
social-media/. 
42 State Bar of California Standing Committee on Professional Responsibility and Conduct Formal Opinion No. 
2012-186, http://ethics.calbar.ca.gov/portals/9/documents/opinions/cal%202012-186%20%2812-21-12%29.pdf .  
Please be advised that California has not yet adopted the ABA Model Rules of Professional Conduct, so its rules do 
not directly align with the numerical identification of ABA rules, but in many cases the content of the California 
Rule is the same or similar.  See also Doyle, Larry, The ethics of attorney blogging, California Bar Journal, October 
2014, http://apps.calbar.ca.gov/mcleselfstudy/mcle_home.aspx?testID=90. 
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approximately 500 people, a mix of personal and professional acquaintances, and some individuals 

the attorney did not know. In the hypothetical situation examined by the Committee, in one month, 

the attorney posted comments such as: 

• “Case finally over. Unanimous verdict! Celebrating tonight.”  
• “Another great victory in court today! My client is delighted. Who wants to be 

next?” 
• “Won a million dollar verdict. Tell your friends and check out my website.” 
• “Won another personal injury case. Call me for a free consultation.” 
• “Just published an article on wage and hour breaks. Let me know if you would 

like a copy.” 
 

The Committee held that, to determine whether any of these communications should be 

regulated by its Rule 1-400, which addresses attorney advertising, the threshold question was 

whether a communication posted on social media “concern[s] the availability for professional 

employment [of the attorney].”43  The Committee concluded that postings which contained words 

of invitation or solicitation relating to the attorney’s practice were subject to the requirements of 

Rule 1-400 because they concerned her availability for professional employment, but the posts that 

merely exulted over the attorney’s successes or offered informational materials were not.44 For 

example, stating “[a]nother great victory in court today!” is not a communication that would be 

regulated by Rule 1-400; however, adding “who wants to be next?” is a communication regulated 

by Rule 1-400 because it refers to the attorney’s availability for professional employment.  The 

post “my client is delighted” violated Rule 1-400’s prohibition on client testimonials because it 

did not contain an express disclaimer.  The Committee further found that the reference to “victory” 

could be a violation of Rule 1-400 because a potential client could consider this a “guarantee, 

43 State Bar of California Standing Committee on Professional Responsibility and Conduct Formal Opinion No. 
2012-186, http://ethics.calbar.ca.gov/portals/9/documents/opinions/cal%202012-186%20%2812-21-12%29.pdf. 
44 Ibid.  Please note that California has not adopted the ABA Model Rules of Professional Conduct, and so its rules 
do not directly align with the numerical identification of ABA rules, although  in many cases the content of the 
California Rule is the same or similar. 
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warranty, or prediction regarding the results of representation.”45  By the Committee’s reasoning, 

a “blog” post would be held to the same standard as any other regulated communication, and if it 

contained words soliciting the attorney’s availability for professional employment or inviting 

potential clients to seek her professional services, it would be considered prohibited advertising.46   

LinkedIn, the professional networking site, originally had a default on an individual’s 

profile to add “Specialties.” Lawyers who utilized this tab may well have violated ethical rules 

prohibiting attorneys from stating an area of specialization for which they have not received a 

certificate.47  In March 2012, “Specialties” was replaced on individual profiles with “Skills and 

Expertise” but LinkedIn Company Pages continued to use the term “specialties.” Several state 

ethics committees, such as Pennsylvania, New York, and Florida, consider this designation to be 

potentially misleading to a consumer.48  Law firms using LinkedIn Company Pages should review 

their state’s ethics committee rulings before adding any “specialties” to avoid the possibility of 

disciplinary sanctions.  

Like all attorneys, school attorneys must also be aware of what client details they reveal, 

either online or in publications touting their successes, to avoid running afoul of the rules 

governing confidentiality.  The best practice is generally to avoid mentioning a client by name or 

using any information by which the client’s identity could be reasonably determined.  When 

commenting for public attribution about any case, the attorney must be careful not to reveal any 

client confidences.  It is also wise always to obtain client permission, even when speaking about a 

45 Ibid. 
46 Doyle, Larry, The ethics of attorney blogging, California Bar Journal, October 2014, 
http://apps.calbar.ca.gov/mcleselfstudy/mcle_home.aspx?testID=90. 
47 Black, Nicole, Social Media, Ethics, and “Expertise”: What’s a Lawyer to Do? 
http://www.americanbar.org/content/newsletter/publications/law_practice_today_home/lpt-
archives/november13/social-media-ethics-and-expertise.html.  See also Am. Bar Ass’n. Model Rules of Prof’l. 
Conduct, Rule 7.4(d).  
48 Ibid. 
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matter of public record; no client wants to be surprised by reading about itself in the morning 

paper.   

The use of the Internet and social media in discovery poses concerns as well.  Clearly, 

anything publicly posted on the Internet or on social media is fair game.  It is incumbent on 

attorneys to consult their own state’s rule or ethics commission governing the propriety of 

“friending” or connecting with parties to, or potential witnesses in, a lawsuit or claim solely for 

the sake of accessing information in their posts marked as “private.”49  While this information 

could prove useful or determinative in your strategy or whether to file a claim, it is not worth 

risking a violation of the professional rules.  The New York State Bar Association Committee on 

Professional Ethics concluded, in its Ethics Opinion 843, that a lawyer representing a client 

in pending litigation may access the public pages of another party’s social networking website 

(such as Facebook or MySpace) for the purpose of obtaining possible impeachment material for 

use in the litigation.50  However, accessing private pages is another matter, even if the person’s 

private page can be seen by his hundreds or thousands of “friends.”  The Association of the Bar of 

the City of New York Committee on Professional and Judicial Ethics found, in Formal Opinion 

2010-2, that a lawyer, either directly or through an agent, may not contact an unrepresented person 

through a social networking website and request permission to access her web page to obtain 

information for use in litigation, and to do so would be a violation of New York Rules of 

Professional Conduct 4.1 and 8.4(c).51   

49 LeBret, Jabez, A Look into 2015 Ethics for Social Media http://www.attorneyatwork.com/sm-look-2015-ethics-
social-media/. 
50 New York State Bar Association Committee on Professional Ethics Opinion #843 (9/10/2010), 
http://www.nysba.org/CustomTemplates/Content.aspx?id=5162. 
51 Association of the Bar of the City of New York Committee on Professional and Judicial Ethics, Formal Opinion 
2010-2, http://www.nycbar.org/ethics/ethics-opinions-local/2010-opinions/786-obtaining-evidence-from-social-
networking-websites.   
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Philadelphia Bar Association Professional Guidance Committee Opinion 2009-0252 

addressed the situation of whether an individual could employ a third person, using his own name, 

to friend an adverse witness on Facebook and MySpace. The plan was that if the witness allowed 

access, the third person would then provide the information posted on the pages to the attorney or 

investigator, who would evaluate it for possible use in the litigation.   The Committee found this 

would be deceptive and unethical if the third party did not also disclose the reason for making the 

friend request, and a violation of Pennsylvania Rules of Professional Conduct 4.1, 5.3, and 8.4.  

The Committee further opined that if the basis of the friend request was deceit, even if the witness 

generally accepted all friend requests, the request would be unethical.  

Alternatively, if you become aware, through legitimate ethical means, that an opposing 

party has posted discoverable information on the Internet that is relevant to the litigation, or that 

would reasonably lead to the discovery of relevant evidence in litigation, you may want to take 

steps to ensure that the party understands their obligation to preserve evidence, including social 

media evidence.53  

V. The Senior Partner  

After several years, the junior partner joins the ranks of the senior partner, which means 

greater responsibility in managing the work of other attorneys.  That role makes the partner 

responsible, under the Rules, for the conduct of the attorneys she supervises.  Rule 5.1 governs the 

ethical obligations of a partner or other attorney supervising the work of others.  

 

52 (March 2009) (available at 
http://www.philadelphiabar.org/WebObjects/PBAReadOnly.woa/Contents/WebServerResources/CMSResources/Op
inion_2009-2.pdf).  
53For a broader discussion, see DiBianca, Margaret, Discovery and Preservation of Social Media Evidence. 
http://www.americanbar.org/publications/blt/2014/01/02_dibianca.html. 
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Rule 5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers  

(a) A partner in a law firm, and a lawyer who individually or together with other 
lawyer possesses comparable managerial authority in a law firm, shall make 
reasonable efforts to ensure that the firm has in effect measures giving reasonable 
assurance that all lawyers in the firm conform to the Rules of Professional Conduct. 
(b) A lawyer having direct supervisory authority over another lawyer shall make 
reasonable efforts to ensure that the other lawyer conforms to the Rules of 
Professional Conduct. 
(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of 
Professional Conduct if: 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the 
conduct involved; or 
(2) the lawyer is a partner or has comparable managerial authority in the law 
firm in which the other lawyer practices, or has direct supervisory authority 
over the other lawyer, and knows of the conduct at a time when its consequences 
can be avoided or mitigated but fails to take reasonable remedial action.54 

 
Rule 5.1 requires attorneys with managerial authority over subordinate attorneys at the firm 

to make reasonable efforts to ensure that the firm has internal policies and procedures to ensure all 

attorneys at the firm adhere to the Rules of Professional Conduct.55  These policies and procedures 

should be designed to ensure detection and resolution of any conflicts of interest that may arise 

from the representation of multiple clients; to identify important due dates for all pending matters; 

to account for client funds and/or property held by the firm; and to ensure proper supervision of 

inexperienced attorneys.56  In a large firm or a practice area where conflicts are more common, a 

firm may want to have a very structured manner of supervision and review for conflicts; but in a 

smaller firm, with fewer clients, an informal process may be sufficient.  As discussed above, 

because of the interplay between a school board and its administration, school law is a practice 

area where conflicts of interest can occur frequently.57   

54 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 5.1. 
55 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 5.1, cmt 2. 
56 Ibid. 
57 See supra, Section III, The Growing Practitioner. 
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This Rule also provides that a supervising attorney is responsible for another attorney’s 

violation of the Rules if he or she orders the improper conduct or is aware of it and fails to avoid, 

mitigate, or remedy the conduct.  See, e.g., In re Phillips, 244 P.3d 549 (Ariz. 2010) (holding a 

managing attorney responsible for failing to properly supervise subordinate attorneys who had 

excessive caseloads, were not properly trained in the fields in which they practiced, and failed to 

keep adequate time records).  Similarly, in Attorney Grievance Comm’n v. Kimmel, 405 Md. 647 

(2008), a Pennsylvania firm hired a relatively inexperienced attorney to open a Maryland branch 

office, but the partners all remained out-of-state. Within the course of a year, the Maryland attorney 

failed to respond to motions in 47 cases, resulting in the cases being dismissed with prejudice.  She 

then abruptly resigned (and consented to disbarment).  The Maryland Court of Appeals sanctioned 

the partners (who consented to Maryland jurisdiction) for their failure to adequately supervise the 

attorney in the Maryland office, through indefinite suspension of their licenses with leave to 

reapply for admission. The Court was not persuaded by arguments that the firm had systems in 

place which were ignored by the junior attorney, stating that “proper supervision must include a 

mechanism to determine whether delegated tasks are being performed.”58   

VI.  The Transition to Distinguished Retiree  
 

At the end of a (hopefully) long and satisfying career, attorneys look forward to retirement 

and the opportunity to explore other personal interests.  In a law firm with multiple attorneys, the 

retirement plan is likely going to involve transitioning client work to other attorneys in the firm.  

Successful client transition requires involvement of the individual attorney, the firm, and the client, 

to ensure the continuity of high quality legal services and client comfort.59  While clients may have 

58 Attorney Grievance Commission of Maryland v. Kimmel, 405 Md. 647, 682 (2008). 
59 See generally, Olmstead, John W., Best Practice: Client transition plans for retiring lawyers 
http://iln.isba.org/blog/2015/02/11/best-practice-client-transition-plans-retiring-lawyers. 
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contact with multiple attorneys in a firm, it is important to know with which other attorneys the 

client will maintain a positive working relationship and ensure their needs are being met.  This can 

be a stressful time for the retiring attorney, and it is best to plan this transition over a period of 

time, even several years.  For an attorney practicing as part of a law firm, the attorney should work 

with her partners to create a transition plan to transfer clients and duties to other members of the 

firm. It is helpful to identify one or two attorneys within the firm who are capable of maintaining 

the client relationship and provision of legal services, and to make sure that the client has had a 

chance to meet and become familiar with those attorneys.  The retiring partner should determine 

when to introduce the new “co-responsible” attorney to the client, but preferably the process should 

begin early in the transition process.   

Clients should be notified of the attorney’s pending departure from the firm so that they 

can determine whether to continue with the firm, or seek other options.   The notice to the client 

should provide information about the impending retirement, and the effect, if any, it will have on 

the clients’ matters.  The lawyer could have the client’s active matters reassigned to another lawyer 

or lawyers within the firm, with the client’s consent.  Alternatively, with consent from the client, 

the lawyer could refer the matters to a lawyer outside the firm, or notify the client that 

representation will cease and that the client should seek new counsel.  Ultimately, the client has 

the right to choose his or her own counsel.  Further, for any matter pending before a court or other 

tribunal, the lawyer should obtain the court’s consent before withdrawing as counsel.60   

The lawyer will also need to make arrangements to preserve active and inactive client files, 

as required by the state bar’s record retention obligations.  Michigan State Bar Opinion RI-100 

(1991) states that “a lawyer’s obligations with respect to records management and retention have 

60 See, e.g., Michigan State Bar Opinion RI-100, 
http://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=970. 

Copyright © 2015 National School Boards Association. All rights reserved.

http://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=970


their origin in two basic principles of legal ethics: first, the principle that a lawyer has an obligation 

to protect the confidences of clients; and second, that the lawyer avoid conflicts of interest, 

including conflicts between the lawyer’s personal interests and those of the client.”61  Many state 

bar opinions addressing client file retention issues refer back to ABA Informal Opinion 1384, 

Disposition of a Lawyer’s Closed or Dormant Files Relating to Representation of or Services to 

Clients (1977), for guidance regarding handling of closed files after an attorney retires.62  Since 

the ABA adopted the Model Rules, however, some states have set specific retention period 

guidelines for maintenance of closed files.63 For example, Alabama, Alaska, Colorado, Florida, 

Georgia, North Dakota, and South Carolina each have a six-year records retention period; Illinois, 

Mississippi, and Nevada use a seven-year records retention period, while other states rely on their 

state records retention rules.64 Whatever the retention policy, the ABA Informal Opinion 

recommends that the client’s original documents or personal property should be returned to the 

client, and the lawyer should retain information that the lawyer knows the client may need in the 

future, maintain complete records of client trust account transactions and a list of files the lawyer 

has disposed of or destroyed.65   

A solo practitioner faces many of the same challenges, but will need to avail herself of 

other options, when formulating a succession plan.66  The solo may choose to close her practice 

over time, first by declining any new matters, and then by giving existing clients a date by which 

the office will be closed, allowing clients to select new counsel.  The type of practice may dictate 

61 Michigan State Bar Opinion RI-100, 
http://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=970. 
62 http://www.americanbar.org/newsletter/publications/youraba/201209article11.html. 
63http://www.americanbar.org/groups/professional_responsibility/services/ethicsearch/materials_on_client_file_rete
ntion.html. 
64 Ibid. 
65 Ibid. 
66 For a detailed discussion, see Greene, Arthur, Succession Planning for Solos and Small Firms 
http://www.boyergreene.com/files/Succession%20Planning%20for%20Solos%20and%20Small%20%20firms.pdf. 
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how long this succession plan may take; for example, a transactional attorney may be able to 

resolve current matters in several months, while a trial attorney may need several years to wrap up 

ongoing cases.  Another option for the solo is to find a way to transition the practice, either through 

the hiring of a successor attorney, or merging with another practice.  A final alternative is to sell 

the practice, which is governed by Rule 1.17 and the comments following the Rule.67   

Rule 1.17 Sale of Law Practice 
 
A lawyer or a law firm may sell or purchase a law practice, or an area of law practice, 
including good will, if the following conditions are satisfied: 
(a) The seller ceases to engage in the private practice of law, or in the area of practice that 
has been sold, [in the geographic area] [in the jurisdiction] (a jurisdiction may elect either 
version) in which the practice has been conducted; 
(b) The entire practice, or the entire area of practice, is sold to one or more lawyers or law 
firms; 
(c) The seller gives written notice to each of the seller’s clients regarding: 

(1) the proposed sale; 
(2) the client’s right to retain other counsel or to take possession of the file; and 
(3) the fact that the client’s consent to the transfer of the client’s files will be presumed 
if the client does not take any action or does not otherwise object within ninety (90) 
days of receipt of the notice. If a client cannot be given notice, the representation of 
that client may be transferred to the purchaser only upon entry of an order so 
authorizing by a court having jurisdiction. The seller may disclose to the court in 
camera information relating to the representation only to the extent necessary to obtain 
an order authorizing the transfer of a file. 

(d) The fees charged clients shall not be increased by reason of the sale.68 
 
The retiring attorney should also contact the state bar to transfer to inactive licensure status, 

and should contact her insurance carrier to obtain “tail insurance” to provide coverage for claims 

that may arise after the date the attorney retires.  Finally, take the time to thank clients, colleagues, 

and friends who have supported you throughout your career, and look for ways to continue to give 

back to the profession.     

 
 
 

67 Ibid. 
68 Am. Bar Ass’n. Model Rules of Prof’l. Conduct, Rule 1.17. 
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VII.  Conclusion 
 

Whether as a newly admitted associate, a growing practitioner, a junior partner, a senior 

partner or an attorney preparing for retirement, the Rules of Professional Responsibility govern all 

aspects of the school attorney’s professional life.  The Rules can help an attorney sail smoothly 

through each of these phases successfully; if disregarded, they can create hidden hazards at every 

turn.  To protect one’s professional status, client reputation and peace of mind, it is incumbent on 

every attorney to review and understand the Rules, and to remember that as you move from one 

phase of your career to another to revisit the Rules and understand how they impact all times in 

the life of a lawyer. 
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