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Introduction 

“School District rescinds student suspensions over walkout.”1  “Student attacked on bus for 

wearing ‘Make America Great Again’ hat.”2  “Students hold Black Lives Matter protest at football 

game.”3  “High school under fire for erasing Trump slogans from yearbook.”4  “She was banned 

from wearing a Black Lives Matter T-Shirt, so her classmates walked out.”5  “Student wearing 

Trump hat, arguing with protesters, is punched, kicked to the ground.”6  “High School rethinks 

decision to suspend player for national anthem protest.”7  “Graduate shown chanting with neo-Nazi 

rally supporters in Charlottesville.”8  “Students walk out over transgender dispute.”9 

While school attorneys have long-lived with the admonition from Tinker v. Des Moines, 393 

U.S. 503 (1969) that students do not “shed their constitutional rights to freedom of speech or 

expression at the schoolhouse gate,” Id. at 506, those words, along with the Supreme Court’s other 

relatively limited offerings on student speech, often feel inadequate for navigating today’s politically 

charged environment.  As the headlines above demonstrate, students today are active and politically 

engaged.  Students, their parents, and community members also have expectations about how 

schools will respond to behavior that may be perceived as harassing or discriminatory.  When school 

                                                           
1 Fox 2 Now St. Louis, 5/18/2017. 
2 KMOV St. Louis, 2/16/2017. 
3 Fox 2 Detroit, 10/22/2016. 
4 CNN, 6/11/2017. 
5 TIME, 8/30/2016. 
6 The Washington Post, 11/16/2016. 
7 The Washington Post, 9/12/2016. 
8 St. Louis, Post-Dispatch, 8/17/2017. 
9 St. Louis Post-Dispatch, 9/1/2015. 
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districts respond to issues involving student speech, districts often face legal threats or challenges 

from both sides of an issue – with one side feeling that the response was too great and the other 

feeling the response was inadequate.  At the same time, districts strive to provide educational 

environments that are welcoming to all, while preserving the Constitutional rights of their students.  

Thus, school attorneys must tread carefully in balancing the interests of the students and the district, 

and must help their clients be prepared to address the aftermath. School law practitioners recognize 

that most often, they are called upon to provide guidance in the heat of the moment – without the 

benefit of leisurely reflection on the lessons of Tinker and its progeny. Thus, this paper and the 

accompanying flowchart are meant to provide practitioners with a practical framework, through a 

series of questions, for analyzing student speech issues in real time. 10     

Flowchart of Analysis  

I. Is the Speech Protected Under the First Amendment?  Specifically, is it meant to 
convey a message? 
 
We all know that students do not “shed their constitutional rights at the schoolhouse door,” 

but exactly what First Amendment rights do students have in the school context?  This is almost 

always a question you can answer with the standard lawyer response of “It depends!”  The first 

question, however, is whether the conduct at issue is even protected activity under the First 

Amendment.  In looking at whether specific conduct constitutes protected speech, a court will 

consider “whether an intent to convey a particularized message was present, and whether the 

likelihood was great that the message would be understood by those who viewed it.”   Texas v. 

Johnson, 491 U.S. 397, 404 (1989)(internal quotations, brackets and citation omitted).   

                                                           
10 For readers looking for more in-depth history and case citations, NSBA has numerous resources 
available regarding student speech.  See e.g. Inquiry and Analysis, “Regulating Off-Campus Speech 
(August 2017); “Free Speech in Public Schools: Politics, Prose and Profanity from 1967 to the 
Present,” Jim Walsh, David Rubin and Frank LoMonte (2017 School Law Seminar Presentation 
Paper).   
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The black armbands of Tinker are the classic example of conduct that was intended to 

convey a particularized message that was likely to be understood by those who viewed them.  As 

demonstrated above, recent news has been dominated by reports of students wearing their red 

“Make America Great Again” hats, students carrying Black Lives Matter signs, and students taking a 

knee during the National Anthem – all conduct that is intended to convey a particularized message 

that is likely to be understood by those who view it.   

However, school attorneys are wise to remember that not every action by a student is meant 

to convey a message.  For example, a student who dyes her hair bright pink may intend to convey a 

message regarding breast cancer awareness – or she may just be dying her hair bright pink.  School 

attorneys must caution administrators not to make assumptions regarding the intent behind student 

conduct.  Instead, prior to determining what type of disciplinary consequence, if any, may be 

appropriate, a thorough investigation should include asking the student what he or she meant by the 

conduct at issue, and asking other students what they understood by the conduct at issue.   

II. Is the Speech Within a Category that Schools May Restrict, Even Absent a Showing 
of Disruption? 
 

Even if the conduct or expression at issue does constitute protected speech under the First 

Amendment, there are still limits to students’ First Amendment rights.  While school practitioners 

often think first of the standards set forth in Tinker that allow schools to regulate student speech 

when such speech  materially disrupts classwork or involves substantial disorder or invasion of the 

rights of others,” Tinker, 393 U.S. at 513, courts have recognized that there are other categories of 

speech that schools may regulate, even absent a showing of disruption. Thus, the next inquiry for a 

practitioner is determining whether the speech at issue falls into one of these categories. 

A. Is the Speech Vulgar, Lewd, or Profane? 
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For example, schools do not have to allow conduct that is vulgar, lewd, or profane.11  Bethel 

Sch. Dist. No. 403 v. Fraser, 478 U.S. 675 (1986).  Courts recognize that some types of speech simply 

are not appropriate in a school setting.  “The undoubted freedom to advocate unpopular and 

controversial views in schools and classrooms must be balanced against the society’s countervailing 

interest in teaching students the boundaries of socially appropriate behavior.”  Id. at 681.  In Fraser, 

the Court upheld a decision to discipline a student for a speech during the school day that was 

replete with sexual innuendo.  Id.  Under this analysis, schools clearly can prohibit speech that is 

vulgar, lewd, or profane.   

However, what constitutes vulgar, lewd, or profane speech may not be as clear as one might 

think.  As an initial matter, what type of conduct or speech may be considered “vulgar, lewd, or 

profane” has changed as society has changed and certainly varies from community to community 

and school district to school district.  Additionally, schools may be more limited in their ability to 

restrict vulgar, lewd, or profane speech if that speech “could also plausibly be interpreted as 

commenting on a political or social issue.”  B.H. v. Easton Area School District, 725 F.3d 293, 310 (3d 

Cir. 2013), cert. denied, 134 S. Ct. 1515 (2014) .  In overturning a school district’s decision to ban “I ♥ 

Boobies” bracelets, the Third Circuit held that a school district could not categorically exclude 

speech that was only “ambiguously lewd” if the speech could be interpreted as commenting on a 

political or social issue.  At least one other court, however, has upheld school district bans on “I ♥ 

Boobies” bracelets.  See J.A. v. Fort Wayne Cmty. Sch., 2013 U.S. Dist. LEXIS 117667, 2013 WL 

4479229 (N.D. Ind. Aug. 20, 2013).  Thus, like most areas of the law, whether student speech can be 

categorically restricted as lewd, vulgar or profane can be a fact-specific inquiry.  In answering this 

question, school attorneys must consider whether the speech is clearly lewd, vulgar or profane, or 

                                                           
11 Some courts include “patently offensive” speech in this same category.  However, there is much 
less clarity regarding what constitutes “patently offensive” speech.  Thus, as a practical matter, 
offensive speech is wisely analyzed under the “substantial disruption” framework described below.  
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whether it is only “ambiguously” lewd, vulgar or profane.  If the speech falls into the ambiguous 

category, exercise caution if the speech “could also plausibly be interpreted as commenting on a 

political or social issue” – especially if the school district is located in the Third Circuit.   

B. Does the Speech Promote Illegal Conduct? 

The infamous “Bong Hits 4 Jesus” case created another category of speech that schools can 

regulate, even in the absence of a substantial or material disruption.  In Morse v. Frederick, 551 U.S. 

393 (2007), the Supreme Court found that a student unfurling a banner that read “Bong Hits 4 

Jesus” could be interpreted as promoting drug use, and recognized that “deterring drug use by 

schoolchildren is an ‘important – indeed, perhaps compelling’ interest.”  Id. at 407 (citing Vernonia 

Sch. Dist. 47J v. Acton, 515 U.S. 646, 661 (1995)).  The Court noted that the “First Amendment does 

not require schools to tolerate at school events student expression that contributes to those 

dangers.”  Id. at 410. 

This principle has been applied to circumstances other than drug use, as well. For example, 

in Miller v. Penn Manor School District, 588 F.Supp. 2d 606 (2008), the court acknowledged that the 

prevention of violence in the schools is of utmost importance.  Thus, under the principles set forth 

in Morse, the school was likely to succeed in defending a decision to prohibit a student from wearing 

a “Terrorist Hunting Permit” t-shirt that advocated the use of force, violence and violation of the 

law in the form of vigilante behavior.  Id. at 624.  Similarly, in addition to the promotion of illegal 

drug use, schools can likely prohibit threats of violence toward a particular group of individuals, 

even without a showing of actual or likely disruption.  However, school attorneys and District 

administrators must carefully distinguish messages that are truly advocating violence from those that 

are simply controversial and therefore upsetting or uncomfortable.    

C. Is the Speech School-Sponsored? 
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Courts have also recognized a school’s ability to exercise “control over the style and content 

of student speech in school-sponsored expressive activities so long as their actions are reasonably 

related to legitimate pedagogical concerns.”  Hazelwood School District v. Kuhlmeier, 484 U.S. 260, 273 

(1988).  In Kuhlmeier, the Court upheld a school district’s decision to remove articles regarding the 

impact of divorce on students and student pregnancy from the school newspaper.  The Court noted 

that the district had consistently exercised editorial control over the newspaper, which was clearly 

part of the school’s curricular program.  Thus, the district was authorized to control the content of 

the paper. 

The holding in Kuhlmeier was not limited to school newspapers.  Instead, the Court recognized 

that a school district’s authority to control speech extends to school-sponsored  publications, theatrical 

productions, and other expressive activities that students, parents and members of the public might 

reasonably perceive to bear the imprimatur of the school . . . whether or not they occur in a traditional 

classroom setting, so long as they are supervised by faculty members and designed to impart particular 

knowledge or skills to student participants and audiences." Id. at 271.  Subsequently, the analysis has 

been applied in other contexts as well.  See e.g. Henerey v. City of St. Charles School District, 200 F.3d 1128 

(8th Cir. 1999) (District could exercise control over student election speech, as it would reasonably be 

perceived to bear the imprimatur of the school); see also Griffith v. Caney Valley Pub. Sch., 157 F. Supp. 

3d 1159, 1164 (N.D. Okla. 2016) (finding a school did not violate a Native American student’s free 

speech rights under the First Amendment when it denied her request to wear an eagle feather in her 

graduation cap as the school’s prohibition was reasonably related to legitimate pedagogical concerns 

and graduation attire was school sponsored speech). 

Of course, school district administrators must exercise caution in exerting this control.  

While content-related restrictions may be upheld, a restriction based on viewpoint would not.  

Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819 (1995).  Additionally, once a school cedes 
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control over the content of a publication or speech, a student can exercise his or her free speech 

rights in that context. It is also important to note that several states have passed student journalism 

laws that purport to return editorial control to students.12  Thus, in determining whether speech can 

be controlled as “school-sponsored speech,” one must consider the amount of control exercised 

over the publication or activity by the district, any relevant school district policies, past practice 

related to the publication or activity at issue, and state law.   

III. Has the Speech Caused, or Is It Reasonably Likely to Cause, a Substantial 
Disruption? 
 
As Tinker made clear, a school district can prohibit speech that “materially disrupts classwork 

or involves substantial disorder.”  Tinker, 393 U.S. at 513.  In Tinker, the Court found that the 

armbands worn by the students caused no such disruption, nor any reasonable forecast thereof.   

Since then, however, courts have struggled to define where the line of “substantial disruption” is 

drawn.  Administrators and attorneys must consider all of the relevant factors, including the content 

of the speech; the time, place, and manner of the speech; the student’s intent in making the speech; 

the reaction of others in the community; and the current environment in the community. 

In assisting district administrators in determining whether student conduct is reasonably 

likely to cause a substantial disruption, school attorneys must ensure that the administrators are 

“able to show that their action was caused by something more than a mere desire to avoid the 

discomfort and unpleasantness that always accompany an unpopular view point.”  Tinker, 393 U.S. 

at 509.  What constitutes a “substantial disruption” is a highly fact-intensive inquiry for which, not 

surprisingly, there is not clear guidance.  However, there are some general principles that help frame 

the analysis.  First, it is clear that a substantial disruption “requires something more than a mild 

distraction or curiosity created by the speech but need not rise to the level of compete chaos.”  J.C v. 

                                                           
12 The Student Press Law Center tracks the status of state-provided student speech (including 
student journalist) rights.  See http://www.splc.org/page/model.  
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Beverly Hills Unified School District, 711 F. Supp. 2d 1094, 1111 (C.D. Cal. 2010).  The fact that 

students engage in discussion of the speech at issue is not sufficient to create a substantial 

disruption, at least where there is no evidence that classroom activities were substantially disrupted.  

Id. at 1111.  However, if the speech is violent or threatening to members of the school community, 

courts have found that it is likely to cause a substantial disruption.   

 Courts have also upheld a finding that speech is reasonably likely to cause a substantial 

disruption when “school administrators are pulled away from their ordinary tasks to respond to or 

mitigate the effects of a student’s speech.”  J.C., 711 F. Supp. 2d at 1114; see, e.g., Doninger v. Neihoff, 

527 F.3d 41, 51 (2d Cir. 2008); Boucher v. School Board of  School District of Greenfield, 134 F.3d 821 (7th 

Cir. 1998).  Thus, a school district may be able to justify a finding that student speech was disruptive 

if the speech causes numerous communications to the school from students, parents, or others in 

the community to which administrators have to respond, or if the speech causes administrators to 

expend significant time and resources to investigate and resolve the issue.  However, administrators 

merely being upset or offended by the speech, or otherwise causing a disruption themselves, is not 

sufficient to demonstrate likely substantial disruption.  See, e.g., Beussink v. Woodand R-IV School 

District, 30 F. Supp. 2d 1175 (E.D.Mo. 1998); Killion v. Franklin Regional School District, 136 F. Supp. 2d 

446 (W.D.Pa. 2001).  Thus, administrators should be advised to carefully document what type of 

disruption has occurred, including what actions they have had to take in response to the speech at 

issue.  

Notably, a school does not have to wait for the disruption to actually occur.  Instead, when 

school officials can reasonably foresee that speech will cause a substantial disruption or materially 

interfere with the learning environment, the school can prohibit the speech.  For example, a school 

that has a history of racial tension could reasonably forecast that a student wearing a Confederate 

flag t-shirt to school would cause a substantial disruption.  In Hardwick v. Heyward, 711 F.3d 426 (4th 
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Cir. 2013), a student challenged a school district’s decision to repeatedly require her to remove shirts 

bearing the image of the Confederate flag.  In upholding the district’s decision, the court cited the 

over thirty-year history of racial tension in the school, including prior public controversies over the 

Confederate flag.  In response to the student’s claim that a review of recent student discipline 

revealed very few incidents of student conduct involving a racial component, the court noted the 

fact “that recent racially charged incidents are fewer in number or severity than such incidents from 

the more distant past does not prevent the school officials from considering older incidents when 

determining whether, based on the current school environment, a substantial disruption is likely to 

occur.”  Id. at 439.  Thus, the current, highly politically-charged climate may help justify a 

determination that certain speech is likely to cause a substantial disruption in a school that has a 

history of racial tension, even absent recent incidents.   

Of course, school officials must be advised to approach conduct in a viewpoint-neutral 

manner, and treat similar conduct in a similar manner.  See e.g. Castorina ex rel. Madison County School 

Board, 246 F.3d 536 (6th Cir. 2001)(reversing district’s ban of Confederate flag when use of other 

racial symbols were not punished).  Careful documentation of the reasoning for the determination, 

including historical issues and the current climate, is essential to be able to successfully defend the 

action at a later date.       

IV. Does the Speech Infringe Upon the Rights of Others? 

The Supreme Court in Tinker recognized that conduct by students that involves “invasion of 

the rights of others” could be subject to limitation in the school setting.  Tinker, 393 U.S. at 513.  

Somewhat surprising in this age of anti-bullying laws, not many cases have addressed this prong of 

the Tinker analysis.   

For example, a school can discipline a student for speech that is sexually harassing in nature.  

“Sexually harassing speech, by definition, interferes with the victims’ ability to feel safe and secure at 
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school.”  C.R. v. Eugene School District 4J, 835 F.3d 1142, 1153 (9th Cir. 2016).  “Schools must achieve 

a balance between protecting the safety and well-being of their students and respecting those same 

students’ constitutional rights.”  Id. at 1148 (citing LaVine v. Blaine Sch. Dist., 257 F.3d 981, 987 (9th 

Cir. 2001)).  However, courts have been less willing to apply this analysis to speech that is not 

directed at specific individuals and that is only “tepidly negative.”  Thus, a school district could not 

bar a student from wearing a “Be Happy, Not Gay” shirt to school, based on the lack of evidence in 

the record of any type of disruption.  Nuxoll v. Indian Prairie School District #204, 523 F.3d 668 (7th 

Cir. 2008).   

Conclusion 

The analysis described above will help determine whether a school district can restrict 

student speech in certain circumstances.  However, particularly in highly-charged political times, it is 

important for school attorneys to assist school officials in weighing not only whether particular 

student conduct can be restricted, but whether it should be restricted.  Is the conduct threatening 

harm toward another student or staff member?  Has there been or will there be a substantial 

disruption?  Does the conduct infringe upon the rights of another?  In those circumstances, the 

importance of maintaining safety in the schools and avoiding claims of discrimination and 

harassment certainly weigh in favor – and may in fact compel – schools to restrict and/or prohibit 

the conduct.  In other circumstances, however, the restriction of student speech – while possibly 

legally permissible – may create more trouble than it avoids.  In those situations, school attorneys 

and administrators may be well served by using the opportunity to create a “teaching moment” for 

students and/or facilitating the particular student protest in a way that promotes student safety and 

minimizes disruption in the school environment, while still allowing students to express themselves.     

Helpful Hints 

1. Focus on the Facts. 
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Encourage school district administrators to conduct thorough investigations and document 

the who, what, where, when, and why of each student speech incident.  To the extent possible, 

obtain statements from the individuals engaged in the speech, as well as those potentially impacted 

by the speech.  Document parent and community communications, whether in support of or against 

the student speech at issue.  Document teacher reports of classroom disruptions and/or discussions.  

As you analyze the documentation, clarify where, how, and why the disruption occurred or is likely 

to occur, while separating out any reaction by an administrator that is simply upset or offended by 

the conduct at issue. 

2. Document the current environment to justify a determination that a substantial 
disruption is a reasonable likelihood. 
 

As discussed above, the issue whether it reasonable to assume that a substantial disruption 

may occur depends in great part on the current environment in the community.  Thus, if there are 

specific events or issues that have recently arisen in the community that have informed the 

determination that the particular speech is reasonably likely to cause a substantial disruption, it is 

helpful to include a record of that along with the documentation of the incident itself.  

3. Consider whether to address the behavior through disciplinary consequences, or 
an alternative approach. 
 

The analysis set forth above helps determine whether a school district can restrict student 

speech, and subsequently, whether a student can be disciplined for such speech. However, just 

because a student can be disciplined does not mean that the student must be disciplined.  Thus, you 

may wish to consider whether a non-disciplinary approach would be appropriate to address the 

issue.  This is particularly relevant as schools move away from suspensions toward more restorative 

practices.  There may be situations where classroom discussions or student mediations can 

effectively address the issue.  The approach may be more effective in the long run, and since it does 

not involve removal from school, it is less likely to result in a legal challenge. 
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4. Consider whether it is better to prevent or facilitate a protest. 

During highly political times, schools can often predict – and often are informed --  when 

their student body plans to protest in some manner, whether through a walk-out or sit-in.  When 

school officials believe the protest is likely to cause a substantial disruption, the inclination is often 

to issue directives to students prohibiting them from participating in such protests.  In some 

circumstances, however, it may be appropriate – and more effective – for the school to help 

facilitate the protest in an appropriate time, place, and manner.  For example, the school can work 

with student leaders to identify a time and place for a student walk out that will reduce disruption to 

the school day, and will allow school staff to provide appropriate supervision to the students, while 

still ensuring that the students’ voices are heard.  

5. Provide proactive training. 

Encourage schools that are facing sensitive issues or experiencing tension that is likely to 

lead to disruptive speech to consider training on a proactive basis.  Such training could be sensitivity 

training, anti-harassment and discrimination training, and/or anti-bullying training.  Schools may 

also wish to include a reminder regarding school district policies and how certain conduct may be a 

violation of those policies. 

6. Use community resources. 

Encourage schools to use community resources that may be available to them.  Many 

community organizations, both large and small, are prepared to provide training, facilitate 

community discussions, or offer mediation services.  Of course, whether these services are 

appropriate will depend on the specific circumstances at issue, but they can be useful to demonstrate 

that a district is taking a proactive response to any underlying tensions in the community that gave 

rise to the student speech at issue. 

7. Be prepared for media. 
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As demonstrated by the headlines cited above, student speech incidents frequently attract 

the attention of news media.  Therefore, practitioners and school administrators must think 

proactively about what information can and should be shared with media outlets, and what message 

you want to share.  While districts are constrained in the amount of information that can be 

provided due to privacy laws, such as the Family Educational Rights Privacy Act (FERPA), a district 

can be prepared with a message that explains district policy, the balancing of interests that must 

occur, and how the district works to ensure that the rights of students are respected and that a safe 

educational environment is maintained.   

8. Be reasonable.  

As with most areas of school law, it is helpful for practitioners and school administrators to 

remember the value in simply being reasonable.  Carefully considering the available options and 

making a reasoned decision based on the facts and the law, while recognizing the potentially 

sensitive nature of the issue, will go far in ensuring an appropriate response is taken.  It is important 

to neither over-react nor under-react, and it is important that school administrators feel comfortable 

with their decisions and reasoning, so they are willing and able to communicate effectively with 

community stakeholders throughout the process.   
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