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The rapid change in communication, catalyzed by 
developments in technology, has led to uncertainties 
about when a school can regulate student speech it 
deems disruptive. The current ease at which students 
can share information with the world at any time, 
at any place, with just the click of a button, has led 
to debates about how to balance a student’s free 
speech rights with the school administration’s need 
to promote safety and maintain control of its school. 
While questions of when a school can regulate speech 
that occurs outside its gates,1 and when a school can 
limit a student’s speech generally2 are certainly not 
new, the advent of social media and its expansive 
use by teenagers have made these questions even 
more prominent. With technology’s fundamental 
transformation of a student’s means of communication 
and interaction with the world, off-campus speech 
questions are no longer just about a student waving 
a banner at an afterschool event3 or a violent poem 
brought to school.4 They surround speech that is even 
more tangentially related to school, speech that was 
never intended to be seen by school administrators, 
and a new type of “speech” that creates difficulties in 
deciphering meaning and intent (i.e. “likes,” “pokes,” 
“emojis,” “bitmojis,” etc.).

A case currently before the U.S. District Court for the 
Northern District of California, Shen v. Albany Unified 
Sch. Dist., explores many of these issues. In this case, 
the district court judge granted a temporary restraining 
order blocking any additional action from being taken 
against students associated with a racist Instagram 
post that was posted off campus without any school 
related materials.5 The students bringing the claims 
were given various forms of discipline ranging from 
brief suspensions to possible expulsions for “liking” 
and “commenting on” several contemptible pictures on 
Instagram – one with an African American basketball 
player and her coach with nooses around their necks 
(the student who posted the Instagram picture is not 
a plaintiff in the case). 6 In granting the temporary 
restraining order, the judge asserted, “there is no doubt 

that [the plaintiffs] have raised ‘serious questions’” about 
the First Amendment.7 The district court judge will rule 
on the summary judgment motion on July 13, 2017. 

If this case gets appealed, federal circuit courts, and 
potentially even the U.S. Supreme Court, could 
provide explicit guidance on (1) how to interpret 
“social-media speak” and (2) when Tinker’s school 
speech regulations should apply to off-campus speech. 
Until then, however, this article will explore the First 
Amendment complexities for schools desiring to 
regulate off-campus speech.8 It will start by analyzing 
Supreme Court school speech jurisprudence generally, 
and then attempt to create a roadmap to elucidate the 
federal circuit courts’ application of Supreme Court 
rulings to off-campus speech. The article will conclude 
by presenting takeaways for schools and highlighting 
existing school district policies.

1. School Speech Jurisprudence 
a. The Law 

Decided in 1969, Tinker v. Des Moines Indep. Cmty. 
Sch. Dist. remains the landmark U.S. Supreme Court 
school speech case, presenting both the general 
how to think about school speech regulation and the 
specific “materially disrupts classwork or involves 
substantial disorder or invasion of the rights of others” 
test9. In Tinker, the Court concluded that it was 
unconstitutional to suspend students for wearing black 
armbands to protest the Vietnam war10 because there 
was neither a reasonable “forecast” of disruption of the 
premises, nor a disruption that had occurred.11 

As the law developed, the Supreme Court built on its 
Tinker analysis by articulating several “exceptions” that 
enabled a school to regulate student speech that fit into 
the specific category without needing to employ the 
Tinker test.12

First, in Bethel Sch. Dist. No. 403 v. Fraser, the Supreme 
Court held that schools are constitutionally permitted 
to regulate “lewd and indecent” student speech without 
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having to go through Tinker.13 In establishing this test, the 
Court found the speech of a student class president that 
was filled with sexual euphemisms could be regulated.14 
Second, the Supreme Court in Hazelwood Sch. Dist. v. 
Kuhlmeier permitted the school to have autonomy over its 
brand. It allowed a school to regulate a school-sponsored 
student newspaper by reasoning that schools can exercise 
“editorial control over the style and content of students’ 
speech in school-sponsored activities” if their choice of 
regulation is “reasonably related to legitimate pedagogical 
concerns.”15 The last Supreme Court exception, articulated 
in Morse v. Frederick (also known as the “Bong Hits 4 
Jesus” case), permitted the regulation of a banner that 
advocated drug use.16 The majority opinion reasoned 
that the discipline for the banner was acceptable because 
it was necessary to “send a powerful message to the 
students” about “how serious the school was about the 
dangers of illegal drug use.”17 In formulating the specific 
rule, subsequent federal circuit courts have focused on 
the concurring language, where Justice Alito restated 
the conclusion of the Court as holding that “illegal drug 
use presents a grave and in many ways unique threat to 
the physical safety of students”18 which enables speech 
promoting drug use to be regulated. 

The “reasonably have led school authorities to forecast 
substantial disruption of or material interference with 
school activities”19 or “invasion of others’ rights”20 test 
articulated in Tinker and the discussed exceptions for 
(1) lewd and indecent speech, (2) editorial control, 
and (3) promotion of drugs create some certainty 
and predictability for student speech cases arising in 
schools. The question is, however, how far do the logic 
and the tests extend outside of the schoolhouse “gates.” 
All the U.S. Supreme Court seminal student speech 
cases have been analyzed as school speech cases, but 
the Supreme Court has yet to provide guidance on 
student speech originating off-campus.

Morse is the only case that somewhat complicates this 
because the “Bong HiTS 4 JESUS” banner, while not 
displayed on the school grounds, was found to be “at 
a school-sanctioned and school-supervised event” 
because (1) the event occurred during school hours; (2) 
was “an approved social event or class trip”; and (3) the 
school district’s rules “expressly” said that students on 
these types of class trips were subject to these rules.21 

Because of these considerations, the Morse case was 
dealt with as a school speech case, and concerns that it 
was somehow different were quickly dismissed.22 The 
Court argued that the student should not be permitted 
to “stand in the midst of his fellow students, during 
school hours, at a school-sanctioned activity and claim 
he is not at school.”23 

b. The Logic 

The summary of Tinker and its progeny showed that 
the law, while sometimes difficult to apply in certain 
nuanced fact-specific contexts, is relatively settled and 
consistent in free speech clause cases. Before exploring 
what components of school speech jurisprudence 
is employed or emphasized when broadening the 
scope to off-campus speech, it is important to unpack 
the logic that lies at the heart of the school speech 
decisions. Underlying the reasoning of school speech 
cases is the tension between the desire to facilitate a 
student’s freedom to speak—and the inherent value 
and pedagogical benefits that flow from that—and the 
school’s attempt to maintain order and safety, and ensure 
that its brand—and society’s perception of the school—is 
not harmed by student conduct it is unable to regulate. 

Recent Supreme Court cases have consistently brought 
up four crucial (and potentially conflicting) values 
in regards to student speech: (1) students still have 
some First Amendment protections and their status 
as students should not deprive them of such;24 (2) the 
classroom breeds the “nation’s future” and students 
need to learn how contribute to the “marketplace of 
ideas”;25 (3) First Amendment rights for students do 
not need to look like those outside of school because 
the school has the duty to (A) “teach[] students the 
boundaries of socially appropriate behavior”26 and (B) 
protect its students;27 and (4) schools have a legitimate 
interest in “disassociat[ing]” themselves from speech 
that they do not find to be up to their standards.28 

This mode of reasoning essential to school speech 
cases is directly applicable to off-campus speech cases. 
Despite the weakening school interest as the speech 
becomes more tangentially related to it, and the 
strengthening student interest as students are less under 
the governance of the school, the interests balanced are 
similar in important ways. 
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2. Off-Campus Speech Jurisprudence 
As previously stated, the Supreme Court has not yet 
held how Tinker should be applied to cases of off-
campus speech. Most federal circuits that have dealt 
with off-campus speech cases have found Tinker to 
apply; however, their analysis of Tinker’s reach differs 
in important ways. This section will survey how federal 
circuits talk about speech that originates off campus, 
and what they require for Tinker to be triggered. 

While the modes of analyses differ, as will be explored 
subsequently, two things remain consistent among 
the federal circuits. (1) There is not a de facto rule 
against Tinker’s application for speech originating out 
of school; and (2) the “exceptions” to Tinker like Fraser 
cannot be (at least yet) applied to off-campus speech—
as the Supreme Court says in Morse, summarizing 
Fraser, “Had Fraser delivered the same speech in a 
public forum outside the school context, he would have 
been protected.”29 

a. Direct Application of Tinker 

Most federal circuits, especially of late, have imposed 
some form of threshold test for off-campus speech 
that assesses the speech or actor’s connection to the 
school before deciding the school can properly regulate 
speech under Tinker; however, there are certain cases 
and types of cases, where courts, at least in their 
articulated logic, just apply Tinker directly. In 1972, 
the Fifth Circuit did this in Shanley v. Ne. Indep. Sch. 
Dist., Bexar Cty., Tex., three years after Tinker was 
decided. After asserting that there was not a per se 
ban on school regulation of all off-campus speech, 
it reasoned that the school could not regulate the 
student’s “underground newspaper” because (1) the 
act was entirely off-campus, and (2) there was not a 
substantial and material disruption or interference 
“either actual or reasonably-foreseeable.”30 Here, the 
Fifth Circuit provided little guidance on whether it 
would automatically have found the speech regulable 
( thus directly applying Tinker) if there had been 
a material disruption31 that had been “actual or 
reasonably-foreseeable,” or if the court would have 
imposed another step it did not contemplate because it 
was so clear there was no disruption. While in Shanley, 
the Fifth Circuit was less clear about its application of 
Tinker, several federal circuits have employed Tinker’s 

“reasonably forecast” language in certain types of cases 
without imposing threshold tests. 

i. Nonthreatening Speech Brought to School

Some federal circuits have directly applied Tinker to 
off-campus speech that was produced in a physical 
format—like a drawing or poem—and then brought 
to school. In determining whether the expulsion of 
students who created an (off-campus) newspaper 
that was distributed on school grounds was justified, 
the Seventh Circuit in Boucher v. Sch. Bd. of Sch. 
Dist. of Greenfield employed the tests under Tinker 
(“reasonably have led school authorities to forecast 
substantial disruption”) and Hazelwood (“have reason 
to believe” that the speech will lead to disruption at 
school)32. The appellate court was not concerned with 
the origin of the speech, the logic of which a Third 
Circuit district court applied in Killion v. Franklin 
Reg’l Sch. District to find that the discipline of 
students was acceptable because courts have “applied 
the Tinker analysis where off-campus speech makes 
its way to campus, even if by some other student.”33 
Arguing that “because the Bozzuto list was brought 
on campus, albeit by an unknown person, Tinker 
applies,” the Killion court held that statements about 
the athletic director’s appearance, while not printed or 
distributed on school premises, could constitutionally 
result in a suspension.34 

In Porter v. Ascension Par. Sch. Bd., the Fifth Circuit 
agreed with the process of directly applying Tinker to 
cases of speech brought onto school grounds, but said 
that the student’s intent matters. The appellate court 
found that a student should not be disciplined for a 
violent drawing brought to school because the student’s 
“drawing was composed off-campus and remained off 
campus for two years until it was unintentionally taken 
to school.”35 

Here, there seems to be some agreement among 
federal circuit courts that (1) a physical copy of a 
nonthreatening piece of speech that is brought on 
school grounds may be subjected to Tinker speech 
restrictions, and (2) the student’s intent, at least in the 
Fifth Circuit, matters. 

ii. Threat of Violence 

The Ninth Circuit has applied Tinker to threats 
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without imposing an initial threshold. In LaVine v. 
Blaine Sch. Dist., the appellate court permitted the 
school to “emergency expel” LaVine for a poem 
entitled “Last Words” filled with imagery of “violent 
death and suicide,”36 which he brought to school and 
showed his teacher (the court found that the negative 
documentation on LaVine’s record was not acceptable, 
however). 37 The court processed the poem along 
with evidence of LaVine’s suicidal ideations, a recent 
domestic dispute forcing him to move out of his home, 
and evidence of stalking his ex-girlfriend to find that 
the suspension was acceptable. The court emphasized 
LaVine’s potential for hurting himself or others in 
stressing that “these circumstances were sufficient to 
have led the school authorities reasonably to forecast 
substantial disruption of or material interference with 
school activities.”38 

In Wynar v. Douglas Cty. Sch. Dist., after the Ninth 
Circuit stated that the way speech traveled to school 
property may matter,39 it found that when violence to 
a school was involved, the threshold tests employed by 
other federal circuits did not even need to be considered 
because they would obviously be fulfilled.40 Thus it 
builds on LaVine establishing that “when faced with an 
identifiable threat of school violence,41 schools may take 
disciplinary action in response to off-campus speech 
that meets the requirements of Tinker.”42 Since (1a) the 
speech threatened violence, (1b) the appellate court 
assumed it would automatically fulfill any threshold 
established in the other federal circuits43 (explored 
below), therefore (2) the appellate court directly applied 
Tinker and ruled that a school could suspend Wynar for 
his threatening MySpace messages because the messages 
“presented a real risk of significant disruption . . . and 
interfered with the rights of other students.”44 

The Eleventh Circuit employed this reasoning in Boim 
v. Fulton County School District where a student was 
suspended for a story she wrote off school grounds 
about a dream involving shooting a math teacher. The 
appellate court, citing Tinker, found this “clearly caused 
a material and substantial disruption.” 45

b. Threshold Tests

As discussed above, a prominent trend for federal circuit 
courts is to impose an initial threshold test that must 

be met before Tinker is applied. This threshold test has 
been categorized in ways ranging from “reasonable 
foreseeability” to “directed language” to “nexus.” 

i. Reasonably Foreseeable

The foreseeability threshold question, primarily 
employed in the Eighth Circuit, explores whether it 
was reasonably foreseeable that the off-campus speech 
would reach the school or impact it. If so, then the 
school can apply Tinker. This language closely parallels 
the direct application of Tinker— “reasonably have led 
school authorities to forecast substantial disruption.”46 

Despite the similarities, the language is slightly 
different because its emphasis on “reach the school” 
provides more explicit, direct guidance for dealing with 
online and social media posts that can infiltrate the 
student body without being brought to school, or its 
author ever intending it to reach the school. 

Wisniewski v. Bd. of Educ. Of Weedsport Cent. Sch. 
Dist., arising out of the Second Circuit, represents one 
of the first explicit “reasonable foreseeability” cases. 
There, the appellate court upheld the suspension of 
a student who sent an IM (instant message) icon to 
fifteen people with a small drawing of a pistol firing a 
bullet into a person’s head and red dots for blood with 
the words “Kill Mr. VanderMolen” underneath. The 
court found that it was reasonably foreseeable that the 
icon would come to the attention of the authorities and 
create a substantial disruption.47 The court was split as 
to whether “reasonable foreseeability” was necessary 
even if the communication reached the school and 
caused the disruption, but since the Second Circuit 
panel agreed that it was foreseeable in the specific 
case, the court did not pursue further the question of 
whether a school can discipline a student whose speech 
reaches the school in an unforeseeable manner.48 In 
Doninger v. Niehoff, the Second Circuit reaffirmed the 
threshold language of “reasonably foreseeable risk that 
it would come to the attention of school authorities” 
in 2011, and added that when a blog is “purposely 
designed” to come on campus, the risk is “reasonably 
foreseeable” and Tinker applies.49

The Eighth Circuit employs almost identical language 
in S.J.W. v. ex. Rel. Wilson v. Lee’s Summit R-7 School 
District and D.J.M. ex rel. D.M. v. Hannibal Pub. 
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Sch. Dist. No. 60. In these cases, the appellate court 
upheld the Wilson brothers’ suspensions for creating a 
website (off school grounds) with racist and offensive 
comments that had spread to the school district50 and 
DJM’s suspension for sending IM’s from his phone, 
which a friend reported to a school principal.51 In both 
cases, decided a year apart, the court held that it was 
“reasonably foreseeable” that the speech would “reach 
school community”/“be brought to the attention of 
school authorities” and “create a substantial disruption 
within the school environment.”52 

The Fourth Circuit also employed language that 
looked relatively similar in Kowalski v. Berkeley Cty. 
Sch., although as will be explored later, Kowalski also 
represents the Fourth Circuit’s landmark “nexus” 
threshold case. In Kowalski, after discussing the “the 
metaphysical question of where the speech occurred 
when [a student] used the Internet as the medium,”53 
the Forth Circuit found speech which has its origin 
at home, could be regulated if it could “reasonably 
be expected to reach the school or impact the school 
environment” because that means it is “sufficiently 
connected to the school” to implicate the district.54 The 
court permitted the student’s suspension for creating 
and posting on Myspace in a way that “was largely 
dedicated to ridiculing a fellow student.”55 

ii. Directed Language 

The Fifth Circuit, in Bell v. Itawamba County Sch. 
Bd., employed another threshold test that gauged 
whether speech was “intentionally direct[ed]” at 
the school.56 Since Bell, through his rap to raise 
awareness of coaches who were accused of sexually 
harassing students, which also had references to gun 
violence retaliation, was “intentionally directing his 
rap recording at the school community,” Tinker could 
apply.”57 Tinker, unlike the strict scrutiny standard 
usually employed in First Amendment cases, allowed 
the school to discipline Bell for his speech without 
violating his constitutional rights. Since he “intended 
his rap recording to reach the school community”58 
and do so to “threaten, harass, and intimidate, a 
teacher,” Tinker applies instead of the standard First 
Amendment protections. 

iii. Nexus

In Kowalski, the Fourth Circuit employed a “nexus” 
test that inquires whether there is a “sufficiently 
strong” nexus between student speech and the school’s 
pedagogical interest to justify the student discipline.59 
The appellate court found the nexus sufficient to apply 
Tinker and suspend Kowalski for her bullying MySpace 
group because it was foreseeable that with modern 
technology (computers, smartphones, and other 
electronic devices) that the off-school harassment 
would reach the school.60 

c. Third Circuit Generally

The Third Circuit decided two cases en banc that 
restricted the school’s ability to regulate off-campus 
speech. The logic looks similar to the federal circuit 
courts’ logic discussed earlier in this section; however, 
the “reaches the school” and “forecast of substantial 
disruption” fact-specific inquiry is more stringent. 

In Layshock ex rel. Layshock v. Hermitage Sch. Dist., 
the appellate court found that a student could not 
be disciplined without violating his constitutional 
rights for his joke MySpace profile—created out of 
school—with vulgar and explicit language mocking his 
teacher.61 Here, the court explicitly asserted that Fraser 
could not apply to off-campus speech, and it stated 
that to fulfill the “nexus” test, there must be a “nexus 
between Justin’s speech and a substantial disruption of 
the school environment which was not present here.”62 

Additionally in J.S. ex rel. Snyder v. Blue Mountain Sch. 
Dist.—another case concerning a student mocking 
a teacher online—the court held that (1) Fraser did 
not apply to off-campus speech, (2) derogatory and 
problematic speech (calling teacher a “sex addict” and 
“pedophile”) did not “forecast substantial disruption” 
because (A) it was a joke, (B) the student took steps 
to ensure the profile was private, (C) the entirety of 
the speech was outrageous, and (D) it only used the 
teacher’s picture; and (3) a teacher’s request that a 
student bring something on school property does not 
count as it reaching the campus.63 Also important, five 
judges in the Third Circuit’s en banc panel signed onto 
an opinion that said “Speech originating off campus 
does not mutate into on-campus speech simply because 
it foreseeably makes its way onto campus.”64
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3. Application: Questions and Guidance  
for Schools 

The case law previously analyzed in this article can be 
grounded into three main takeaways so that school 
districts can see the forest for the trees, particularly 
for school districts wanting to engage in regulating 
problematic student speech that threatens students, 
teachers, the general order, or the school district’s brand. 

a. When Can a School Regulate Off-Campus 
Speech Using Tinker?

Federal circuit courts have provided great flexibility 
to schools in regulating speech originating off school 
property. If the speech was produced on a physical 
medium off school property and brought to school 
intentionally, the school can regulate it if it causes 
a “disruption” under Tinker.65 With regards to any 
forms of social media or electronic communication—
the general trend seems to be that if the speech would 
end up causing, or potentially causing, a “disruption” 
under Tinker, courts will probably consider it crossing 
the necessary threshold to regulate it. Messages 
between students66 or in private social media groups 
involving students or teachers67 have been seen as 
sufficient such that the school can assert governance 
to regulate it. While the Third Circuit’s “disruption” 
inquiry proves slightly more stringent, it still 
employed reasoning relatively consistent with the 
other federal circuits. 

The nuances between the threshold tests aside—courts 
seem to be saying that harassing, vulgar, or problematic 
speech that is tied to someone in the school can be 
under the school’s Tinker purview. If Kowalski could 
be suspended from school for making a private 
Myspace account meant to bully another student, 
using all personal materials, it seems that schools 
do have latitude in defining their reach.68 The Third 
Circuit’s reasoning in Snyder that the outrageousness 
of a mocking profile can limit the chance of disruption 
for administrators poses questions as to whether 
outrageousness is relevant to student harassment.69 
Would the attacks in Snyder on the educator be 
considered potentially “disruptive” if those same 
attacks were targeted at students? 

In applying this to our introductory case, Shen v. 

Albany Unified Sch. Dist., it would not be difficult to 
argue that an Instagram post with the picture of a 
student athlete and a school coach would find its way 
on campus. Additionally, with students discussing the 
post and facing the potential fear and racial unrest that 
the post would bring, it is likely that at least the student 
posting the picture would be subject to suspension 
or expulsion (unless the Court decides to clarify its 
analysis of off-campus speech). The Shen complaint 
cites Morse to say that “Under the First Amendment 
schools may only prohibit speech if it creates a 
substantial disruption to school activities and when 
said conduct is done within school or school sponsored 
activity.”70 It will be interesting to see if the U.S. District 
Court for the Northern District of California will agree 
with that analysis. 

b. Can a School Regulate a “Like”?

If the court believes that the post is within the school 
district’s reach, the relevant question then becomes 
whether students who “like” or “comment” on the 
pictures can be disciplined similarly to the student who 
posted the pictures.

i. Does “Like” = Expression?

In Bland v. Roberts, the Fourth Circuit held that a “like” 
should be considered protected speech.71 In analyzing 
whether the plaintiffs’ rights were violated by the 
sheriff not appointing them because of their support 
of his electoral opponent, the appellate court asserted 
“that a user may use a single mouse click to produce 
that message that he likes the page instead of typing 
the same message with several individual key strokes 
is of no constitutional significance.”72 The appellate 
court emphasized both (1) the fact that clicking the like 
button literally publishes the statement on someone’s 
“wall” and (2) the statement of association inherent 
in the act of liking something—as justification for the 
First Amendment protections for social media “likes.”73

ii. How Should a School Interpret a Like?

In general, courts’ understandings of the meaning 
of a like are still unclear. The Bland court assumed 
that a “like” meant an attempt to show support. In its 
reasoning, it said the “universally understood ‘thumbs 
up’ symbol—conveyed that Carter supported Adam’s 
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candidacy” and “liking a political candidate’s campaign 
page communicates the user’s approval . . . it is the 
internet equivalent of displaying a political sign in one’s 
front yard” which the court has previously protected 
as speech.74 While the assumption made sense in that 
case, given the likes were to show political support to 
the opponent, it may have more nuanced meanings.

If the Bell rap (or a hypothetical rap that was even 
more explicit in threatening a person or teacher) 
was posted on Facebook and people “liked” it, the 
meaning of the “like” would be difficult to discern. 
The “like” could represent (1) support of the student’s 
frustration for the sexual harassment of students; (2) 
support of the threat; (3) a willingness to help carry 
out the threat; (4) approval of the artistic value of the 
rap; or (5) something entirely different. While more 
straightforward than this hypothetical, the Shen court 
will have to deal with some of these questions in the 
racist Instagram post case. Were the “likes” showing 
approval of the picture? Showing approval of all 
components of the picture? Additionally, emojis are no 
simpler. What does an emoji without a mouth mean? 
And is the emoji showing teeth a grimace, an angry 
face, an awkward face, or something else? An awkward 
face could be showing embarrassed approval, but an 
angry face shows complete disapproval. It is uncertain 
whether Wisniewski could have come out differently if 
only the symbols without the “Kill Mr. VanderMolen” 
were posted.75

These modes of expression will only become more 
prevalent, and if higher courts do not offer more 
guidance, there will be continued confusion as to how 
to handle these cases. 

In general, the protected nature of “likes” may do little 
to harm a school district’s ability to regulate them 
because speech is protected and as this article has 
previously analyzed, a school district can discipline 
a student for speech arising both on campus and off- 
campus. Overcoming the threshold may be slightly 
more difficult especially with the “targeting” cases and 
potentially “nexus” cases. Is a “like” or an emoji meant 
to target the school in a similar way that the post 
is? The Tinker analysis will also prove more difficult 
because the disruption-factor of one emoji or “like” 
(especially if it is one in three-hundred likes on a page 

and thus seemingly invisible) may be harder to prove 
than the creator of a “Students Against Sluts [another 
student said “S” referred to Shay’s] Herpes”76 page or 
violent text messages. 

c. What Can a School Regulate Under 
“Disruptive”?

As this specific inquiry was primarily geared towards 
exploring when a school district had power even to 
ask whether a certain form of speech failed Tinker, 
there was little emphasis on what the courts permit 
schools to define as disruptive. In the explored cases 
of off-campus originating speech, the courts have 
given school districts much flexibility in defining 
what constitutes as disrupting the school district’s 
activities or reasonably leads “school authorities to 
forecast substantial disruption.”77 Tinker established 
that a peaceful protest was protected, and the Third 
Circuit found an outrageous video with accusations 
that did nothing more than cause talking in class, 
which was already a problem, also to be protected.78 
Most other off-campus speech cases, which have been 
surveyed above, where the speech has been found 
to have a connection to students, target students or 
administrators, or cause fear or sadness in them, 
have been seen as regulable under Tinker due to its 
disruption or possibility of disruption. 

d. True Threat Exception 

This analysis would be incomplete without briefly 
mentioning another category of school regulated speech: 
“true threats.” Schools need not go through Tinker to 
regulate “true threats.” As this analysis aimed to deal 
with difficult cases in school district regulation, it 
veered from the obvious “true threats” to speech that 
failed to achieve that categorization, but the school 
district still tried to regulate it under Tinker. State and 
Federal Governments can ban “true threats” “which 
encompass those statements where the speaker means to 
communicate serious expression of intent to commit act 
of unlawful violence to particular individual or group of 
individuals” even if the speaker does not intend to carry 
out his threat.79 The Supreme Court stated that a “true 
threat is a statement that a reasonable recipient would 
have interpreted as a serious expression of an intent to 
harm or cause injury to another.”80 
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While fact-specific analyses may complicate this, the 
law for “true threats” is essentially settled: if a student 
threatens anyone via something considered to be a 
“true threat” there is no Tinker inquiry needed or 
threshold test—the speech is constitutionally regulable. 

4. Current School Board Policies 
School districts have responded to the case law and 
have implemented policies providing instructions 
for when a school can regulate off-campus speech. 
While the exact phrasing differs between school 
districts, trends arise in the discussions of: (1) the 
disruption necessary to regulate and (2) the need for 
the speech to reach the school. Three public school 
district policies regarding regulation of off-campus 
speech will be presented and analyzed to provide 
examples of how school districts are crafting their 
off-campus speech regulations to ensure the policies 
are properly tailored to meet federal appellate and 
district court decisions. 

a. Philadelphia Public Schools 

In its statement on bullying/cyberbullying, the School 
District of Philadelphia asserts that it prohibits bullying 
both on campus and off-campus. The school district 
defines bullying as communication, in school or out 
of school, that is “severe” and “pervasive” and has 
any of the following three effects on the school: (1) 
“substantial interference with a student’s education”; 
(2) “creation of a threatening environment”; (3) 
“substantial disruption of the orderly operation of 
the school.”81 These three effects account for how 
the speech “reaches” the school and how the school 
is disrupted because in (1), the student’s education 
is hindered thus impacting the ability of the school 
to educate; in (2) the school environment has been 
changed; and (3) explicitly states the school activity is 
disrupted because of the speech reaching the school. 

In its statement on harassment, the Philadelphia Public 
School District explicitly asserts “this policy also applies 
to any off-campus conduct that has a continuing effect 
on campus.”82 The policy statement again highlights 
both the (1) disruption—a deprivation of a healthy, safe, 
positive learning climate, and a potential creation of a 
hostile environment—and (2) connection to school—
“has a continuing effect on campus.”83

Lastly, in the Student Conduct and Discipline Statement, 
the Philadelphia Public School District states that 
the policy will apply to all off-campus conduct if 
the conduct violates the Code of Student Conduct 
and falls into at least one of six categories. Several of 
the categories listed are school sponsored activities 
(and the travel to and from them). Another category 
allows regulation if “student expression or conduct 
materially and substantially disrupts the operations of 
the school”84 or there is reasonable anticipation “that 
the expression or conduct is likely to materially and 
substantially disrupt the operations of the school.” 
Two other relevant categories listed are regarding 
the presence of a “nexus” between the conduct and 
expression, and the activities of the school.85 Again, this 
parallels the disruption occurring on campus or close 
tie to campus discussed in the cases above.86

b. Chicago Public Schools 

The Chicago Public Schools Policy Manual asserts 
that its Student Code of Conduct applies to “student 
behavior outside of school” if (1) a student engages 
in Group 5 [most seriously disruptive behaviors] 
or Group 6 [illegal and most seriously disruptive 
behaviors] and (2) the behavior “disrupts or may 
disrupt the educational process or orderly operation 
of the school.”87 The manual explicitly notes that this 
pertains to “seriously inappropriate behavior” on social 
networking websites that “disrupts or may disrupt 
the operation of school.”88 Under Group 5, the school 
district lists “use of intimidation, credible threats of 
violence, coercion, or persistent and severe bullying” 
and “persistent or severe acts of sexual harassment.”89 

Under Group 3, not explicitly listed as regulable off 
school grounds, is “bullying behaviors—conduct 
directed toward a student that can be reasonably 
predicted to cause fear of physical or mental harm . . 
. and/or interfere with student’s ability to participate 
in school or school activities” and use of cell phones 
to “harass, incite violence, or interrupt other students’ 
participation in school activities.”90 

The manual also employs similar language prohibiting 
off-campus bullying to that of Philadelphia. In addition 
to prohibiting bullying “during any school-sponsored 
or school-sanctioned program or activity” it also 
prohibits bullying when (1) any school material is 
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involved; (2) when the electronic transmission of the 
bullying occurs on school property, the bus, or a school 
sponsored event; (3) when a threat is involved that 
could be carried out in a school setting; and (4) when 
the bullying occurs off campus but is a Group 5 [most 
seriously disruptive behaviors] or Group 6 [illegal 
and most seriously disruptive behaviors] that “most 
seriously disrupts any student’s education.91 

There are many similarities in the structure of the 
Philadelphia School District policies to that of 
Chicago Public Schools in regards to off-campus 
speech regulation: both highlight the link to school 
that enables regulation; thus, arguably fulfilling any 
threshold test that may be imposed and then Tinker. 
The explicit regulation of only Group 5 and 6 and not 
Group 2 [disruptive behaviors], Group 3 [seriously 
disruptive behaviors], and Group 4 [very seriously 
disruptive behaviors] presents an interesting example 
of what a school district understands to be in its 
purview of regulation.

c. Fairfax County Public Schools 

To provide one final example of the trend: in Fairfax 
County Public Schools Statement on School Speech, 
the school district asserts that speech can be regulated 
if it (1) interferes with other student’s rights92 or (2) 
falls into several other categories. These categories 
list speech that (1) “reasonably leads the principal to 
forecast substantial disruption of, or material inference 
with, school activities” or endangers students (parallels 
to Tinker); (2) libelous or slanderous speech; (3) speech 
advocating the commission of a criminal act; or (4) 
speech that is “obscene” or “harmful to juveniles” 
(parallels to Fraser and Morse).93 While the emphasis of 

this statement is speech on school grounds, the forecast 
of substantial disruption language could be relevant if 
applied to off campus-speech (something not explicitly 
mentioned) that either reasonably could cause a 
disruption or does so.94 

Additionally, in the Fairfax County Student Rights and 
Responsibilities Booklet, the district presents similar 
language to Philadelphia and Chicago: “Students 
may also be disciplined for acts committed away 
from school property and outside school hours if the 
conduct is detrimental to the interest of the school, 
adversely affects school discipline, and/or results in 
a criminal charge or conviction.95 Conduct against 
the “interest of the school” and that “adversely affects 
school discipline” could both be seen as disruptive.96 

5. Concluding Remarks
In the coming months, it is important to keep abreast 
of the ruling in Shen v. Albany Unified Sch. Dist. 
and the potential appeals that may occur, as it will 
be instructive to see which threshold test (if any) 
the Ninth Circuit employs, in addition to whether 
it analyzes the unique questions of the meaning of a 
“like.” This article strived to provide a framework to 
help with understanding both (1) what to think about 
until then and (2) what to look out for if Shen becomes 
a case of prominence (or a similar case ends up rising 
to prominence). As it stands now, however, the federal 
circuit courts have given school districts significant 
autonomy to ensure that their students are protected. 
Each case, however, is fact specific, so while this article 
provides several crucial federal circuit court cases for 
analogizing, the wealth of circuit specific district court 
cases will also prove invaluable. 
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