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THE EVERY STUDENT SUCCEEDS ACT 
EARLY REPARATION FOR REAUTHORIZATION 

Since the enactment of the Every Student Succeeds Act (ESSA) on December 10, 2015, the U.S. 
Department of Education has focused on implementation, which includes a broad range of both 
formal regulatory actions and non-regulatory guidance. As of December 20, 2016, the U.S. Department 
of Education (ED) has issued final regulations for assessments and accountability, both of which are set 
to become fully effective in January 2017. Additionally, the Department has published a proposed rule 
regarding changes to supplement not supplant (SNS) under ESSA. 
 
ESSA Provisions (SNS) Compliance:  
SNS governs how states and school districts use federal Title I funds. ESSA prohibits schools from 
substituting state and local education funds with federal funds. As such, federal Title I funds must be 
used in addition to state and local education funding; a district cannot reduce state and local funds 
simply because a school is receiving federal funding. ESSA includes clear provisions that inform how 
States and local school districts will be required to demonstrate compliance with SNS. The law itself 
includes a clear legal directive that both states and districts “shall use federal funds under this part to 
supplement” state and local funds. This essentially means that federal Title I funds must be additive; 
they must supplement state and local funds.  
 
To demonstrate compliance with this standard, a school district must show that a Title I school receives 
all of the state and local funds it would otherwise receive if it received no federal Title I funding.  
 
ESSA permits local school districts to determine the methodology, or the way in which compliance is 
demonstrated. To that point, the law states that “[n]othing in this section shall be construed to 
authorize or permit the Secretary to prescribe the specific methodology a local educational agency uses 
to allocate State and local funds to each school receiving assistance under this Part. (ESSA, sec. 
§1000(4), § 1118(b)(4) (amending 20 U.S.C. § 6321). 
 
Most importantly, ESSA states that, “Nothing in this title shall be construed to mandate equalized 
spending per pupil for a State, local educational agency, or school.” (ESSA, §1501, § 1605 (amending 
20 U.S.C. § 7372).      
 
The Department’s Proposed SNS Regulation 
 
UPDATE:  On January 18, the Obama Administration withdrew its proposed regulations for 

Supplement, not Supplant.   

http://www.nsba.org/
http://www.ed.gov/news/press-releases/fact-sheet-supplement-not-supplant-under-title-i-every-student-succeeds-act
http://www.ed.gov/news/press-releases/fact-sheet-supplement-not-supplant-under-title-i-every-student-succeeds-act
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The Department’s proposed SNS regulation deviated from the legal requirements outlined in ESSA. 
The proposed regulation did not focus on the totality of the state and local funds a Title I school 
receives, ignoring the statutory test outlined in ESSA. Rather, the Department’s proposed regulation 
would have significantly expanded the “funds based” statutory test provided in ESSA in a way that 
undermines local decision-making and discounts the unique nature of individual schools and the needs 
of students.  
 
The proposed regulations outlined three specific methodologies a district must choose to demonstrate 
compliance; and, each seemingly imposes comparability requirements that would not necessarily be 
indicative of school district efforts to close achievement gaps and ensure parity in resources between 
schools in underserved communities and those in more affluent communities. 
 
Specifically, the proposal would have required each school district to demonstrate that “almost all” 
state and local funds are distributed in one of the following ways: 
  

o Option #1:  A district may distribute state and local funds to schools according to a 
consistent districtwide per-pupil formula “based on the characteristics of students in 
each school, such that”— 

 Students in certain subgroups generate additional funding for their school; and 
 Students living in poverty, English Learners (EL), students with disabilities, 

other groups of students the district determines “are associated with educational 
disadvantage” 

 Each Title 1 school receives for its use all of the funds entitled under the 
formula 

 
 
 
 
 
 
 
 
 
 

o Option #2:  A district may distribute State and local funds to schools based on “a 
consistent districtwide personnel and non-personnel resource formula” such that each 
Title 1 school receives State and local funds equivalent to the sum of:” 

 The average districtwide salary for each category of school personnel, multiplied 
by the number of school personnel in each category assigned by the districtwide 
formula (teachers, principals, librarians, school counselors); and  

 The average districtwide per-pupil expenditure for non-personnel resources, 
multiplied by the number of students in school. 

 
 

Concerns with Option #1 
 The option does not take into account all sources of state and local 

funds a Title I school may receive. 
 The formula does not quantify or consider special programs or 

services students in Title I schools may receive. 
 The test emphasizes the importance of allocations in a way that 

disregards the benefits of special programs and additional services. 
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o Option #3: “Special Rule”: Notwithstanding the other tests, a district may distribute 
state and local funds using any methodology that results in the LEA spending an 
amount of state and local funds per pupil in each Title 1 school “that is equal to or 
greater than the average amount of state and local funds spent per-pupil in non-Title 1 
schools.” 

 This test uses existing, mandatory per-pupil reporting requirements in ESSA as 
the basis for demonstrating compliance.  

 District may demonstrate compliance if it can show, to the SEA, that a site 
receives additional funding to serve high populations of students with 
disabilities, English Learners, or students from low income families -- “and that 
these populations disproportionally effect the amount of state and local funds 
allocated, on average, to non-Title 1 schools in the district or in a particular 
grade span within the district”—and that absent such school(s), the district would 
be in compliance. 

 
 

UPDATE:  On January 18, the Obama Administration withdrew its proposed regulations for 

Supplement, not Supplant.   

 

Congressional Oversight:  In response to the proposed regulation, Congressional leaders vigorously 
discussed the possibility of utilizing the Congressional Review Act to intercept the SNS proposal. The 
Congressional Review Act enables Congress to review any new/proposed regulation issued by federal 
agencies to disapprove of the regulation. Under the Act, Congress is given 60 legislative days to 
disapprove and inhibit further promulgation.  For a regulation to be invalidated, Congress must pass a 

Concerns with Option #2 
 The rule does not clarify the categories of employees that must be included. 
 The option does not address how long-term employees are to be weighted. 
 The rule does not address how to weigh, in the formula, staff assigned to 

multiple school sites, or who serve both Title I and non-Title I schools. 
 This is likely not an option for school districts with collective bargaining 

agreements. 

Concerns with the “Special Rule” 
 This option constitutes the most egregious violation of ESSA, which clearly states that nothing in the 

law shall be interpreted to require mandated equalized per-pupil spending. 
 This option takes an existing data reporting requirement in Title I—that school districts should be 

able to use to meet SNS requirements—and modifies what the data must show. (e.g., equalized per-
pupil spending). 

 The rule provides no clarification on the factors a district would be required to include in the 
calculation of per-pupil spending, nor does it clearly identify the entity responsible for identifying 
such factors. 
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resolution of disapproval.  Such a resolution either must be signed by the President, or must be passed 
over the President's veto by two-thirds of both Houses of Congress. 

 
Additional Resources for Your Hill Visit: 

 NSBA’s public comment on supplement not supplant 
 ED’s resources on proposed SNS regulation 

o Power Point Presentation 
o Fact Sheet 

 Proposed SNS Draft Regulation 
 Final Accountability, State Plan, and Data regulations 

o NSBA’s Public Comment on the Accountability Regulations 
 Final Assessment and Demonstration Assessment Authority Regulations 

o NSBA’s Public Comment on Assessment Regulations  
 NSBA’s ESSA web page: www.nsba.org/advocacy/federal-legislative-priorities/every-student-

succeeds-act-essa#sthash.irwI8H83.dpuf 
 NSBA’s ESSA primer, A New Federalism: The Every Student Succeeds Act Overview and Guide, 

provides a detailed summary of the law and recommended guidance.  A complimentary copy of 
the primer will be available to each Advocacy Institute registrant. 

 
 
 
For additional information, please contact the Office of Federal Advocacy and Public Policy at the National School 
Boards Association, at 703-838-6722. 
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http://www.ed.gov/news/press-releases/fact-sheet-supplement-not-supplant-under-title-i-every-student-succeeds-act
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