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Accommodating Transgender Employees Under 
Title VII: The State of the Law 
By Thomas Burns, Paralegal, National School Boards Association, Alexandria, Va.

Introduction
Long before the issue of accommodating transgender 
students in schools became front page news, there 
were questions surrounding the acceptance of 
transgender employees, often mistakenly referred to 
as transsexuals, in the workplace.1 Because of those 
questions, courts have been addressing issues regarding 
the accommodation and acceptance of transgender 
or transsexual employees since the mid-70’s. The 
courts’ involvement in resolving questions regarding 
the accommodation of transgender or transsexual 
employees has resulted in a rather significant body  
of law that has addressed the issue. 

The question then becomes whether or not this body  
of law provides consistent direction to employers 
who are attempting to determine what the law 
requires them to do with regard to their transgender 
or transsexual employees. The purpose of this article 
is to take a look at a few of the cases that have been 
litigated over the past thirty-years (30) to see whether 
there is some clear direction for employers who want 
to know what federal law requires of them with regard 
to accommodating and/or accepting transgender or 
transsexual employees.

The Early Cases 
In early cases involving the accommodation of 
transgender or transsexual employees, the courts’ 
decisions varied depending upon the year in which 
the decision was rendered, the jurisdiction and the 
question at issue.

For example, in a 1974 case involving a male to female 
transsexual employee, a veteran teacher employed by 
Bernards Township Board of Education in New Jersey 
was terminated after the employee underwent sex 
reassignment surgery.2 Paula M. Grossman, formerly 
known as Paul M. Grossman, was terminated from 
her teaching position after the school board brought 
charges alleging that Grossman was incapable of 

performing her duties as a teacher as the result of 
undergoing sex reassignment. After a hearing, the  
State Commissioner of Education held that Grossman 
“was incapacitated to teach children because of 
potential psychological harm to the students.”3

The New Jersey Superior Court, Appellate Division, 
affirmed the Commissioner’s ruling. The court held “… 
that where, as has been found in this case, a teacher’s 
presence in the classroom would create a potential 
for psychological harm to the students, the teacher is 
unable properly to fulfill his or her role and his or her 
incapacity has been established within the purview of 
the statute.”

In essence, the New Jersey court held that the teacher’s 
status as a transsexual individual left that teacher unfit  
to teach in Bernards Township. At that point,  
at least this court appeared to mirror society’s view that 
individuals identifying as transsexual were mentally ill 
deviants who certainly couldn’t serve as role models,  
such as teachers.

Over 25 years later, a federal district court in Minnesota 
confronted the issue of a male to female transgender 
employee’s use of the women’s restroom.4 Female teacher, 
Carla Cruzan, complained that her school district 
employer’s policy of allowing male-to-female transgender 
employees to use the women’s restroom violated her 
rights. Specifically, the teacher claimed her religion 
prohibited her from sharing a restroom with  
a member of the opposite sex. 

Cruzan filed a complaint with the Minnesota Department 
of Human Rights. The Minnesota Department of 
Human Rights did an investigation and determined that 
there was “No Probable Cause” to believe that an unfair 
discriminatory practice had occurred and dismissed 
Cruzan’s charge. Cruzan filed suit in federal district court, 
under both Title VII and the Minnesota Human Rights 
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Act (MHRA), alleging claims of religious discrimination 
and hostile work environment sexual discrimination.

The district court rejected Cruzan’s claims. It found she 
had failed “to show that the alleged ‘harassment’ affected a 
term, condition or privilege of her employment with such 
severity and pervasiveness as to alter the conditions of her 
employment and create an abusive work environment.”5 
It, therefore, concluded that “the conditions as alleged by 
plaintiff are insufficient to establish an objectively hostile 
workplace environment.”6

Although Cruzan does not directly address the issue of 
accommodating an employee based on his/her transgender 
status, it illustrates that the complaining employee did 
appear to notice the transgender employee’s use of the 
restroom for several months and the “alleged harassment,” 
caused by that individual’s use of the women’s restroom, 
and that in the court’s opinion, it did not adversely affect a 
term, condition or privilege of Cruzan’s employment with 
such severity and pervasiveness as to alter the conditions of 
her employment and create an abusive work environment. 

On appeal, a U.S. Court of Appeals for the Eighth 
Circuit panel indicated that Cruzan did not assert that 
the transgender employee engaged in any inappropriate 
conduct other than merely being present in the women’s 
faculty restroom.7 It said, “Given the totality of the 
circumstances, we conclude a reasonable person would not 
have found the work environment hostile or abusive.”8

Title VII: Does the “Failing to Conform to Sex 
Stereotype” Theory Apply to Transgender 
Employees? 
Price Waterhouse v. Hopkins is a United States Supreme 
Court case that holds that sex stereotypes violate Title VII 
of the Civil Rights Act of 1964. The Respondent in the case 
was a senior manager for a professional accounting firm. 
When she sought partnership in the firm, she was advised 
that she was too “aggressive” and one of the partners 
recommended that she “walk more femininely, dress more 
femininely, wear makeup, have her hair styled and wear 
jewelry.” She did not follow those recommendations and 
although she was considered for partnership, she was not 
chosen.

She subsequently sued alleging that the firm had violated 
Title VII by discriminating against her on the basis of 
sex. The district court ruled in her favor, holding that the 
firm had discriminated against her on the basis of sex 

by consciously giving credibility and effect to partners’ 
comments about her that resulted from sex stereotyping. 
The court of appeals affirmed the district court’s ruling in 
that regard. 

The accounting firm appealed to the United States Supreme 
Court. The Supreme Court held that the firm had partially 
based its decision, with regard to the Respondent’s request 
to become a partner, on unlawful sexual stereotyping, 
which violates Title VII. The court held that “An employer 
who objects to aggressiveness in women but whose 
positions require this trait places women in an intolerable 
and impermissible Catch-22: out of a job if they behave 
aggressively and out of job if they don’t.”9

In subsequent cases, courts were required to determine 
whether the “failing to conform to sex stereotype” theory 
applied to transgender employees. Again, the outcome is 
mixed and depends very much on the jurisdiction in which 
the court of appeals that is ruling on the case is located. 

For example, A U.S. Court of Appeals for the Tenth 
Circuit panel concluded that a male to female transsexual 
employee who was terminated after stating the intention 
to use the women’s restroom at work did not have a claim 
under Title VII for failing to conform to sex stereotypes.10 
Rejecting the sex stereotyping theory as applied to 
transsexual/transgender employees, the panel said, 
“However far Price Waterhouse reaches, this court cannot 
conclude it requires employers to allow biological males 
to use women’s restrooms. Use of a restroom designated 
for the opposite sex does not constitute a mere failure to 
conform to sex stereotypes.”11

On the other hand, a U.S. Court of Appeals for the Eleventh 
Circuit panel concluded that sex/gender stereotyping is sex 
discrimination under Title VII.12 It stated: 

“These instances of discrimination against plaintiffs 
because they fail to act according to socially prescribed 
gender roles constitute discrimination under Title VII 
according to the rationale of Price Waterhouse.”13 The panel 
cited the First Circuit decision in Roza v. Park West Bank 
& Trust Co.14 and the Sixth Circuit decision in Smith v. City 
of Salem15 as supporting the reasoning “that discrimination 
against a transgender individual because of his or her 
gender non-conformity is gender stereotyping prohibited 
by Title VII.”16 

The U.S. Equal Employment Opportunity Commission 
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(EEOC) in Macy v. Holder, made its position clear 
on the issue. In April 2012, the EEOC ruled that an 
employee’s complaint of discrimination based on gender 
identity, change of sex, and/or transgender status is 
covered by Title VII as a claim based on sex.17 The EEOC 
concluded that “intentional discrimination against a 
transgender individual because that person is transgender 
is, by definition, discrimination ‘based on … sex,’ and 
such discrimination therefore violates Title VII.”18 This 
matter was presented to the EEOC as a jurisdictional 
issue; therefore, it offered no position on whether unlawful 
discrimination occurred in the case.

According to the EEOC, when an employer discriminates 
against someone because the person is transgender, the 
employer has engaged in disparate treatment “related to 
the sex of the victim.” The EEOC, therefore, concluded that 
“the employer is making a gender-based evaluation,” in 
violation of “the Supreme Court’s admonition that ‘an 
employer may not take gender into account in making an 
employment decision.’”19

The EEOC did, however, caution that while “most courts 
have found protection for transgender people under Title 
VII under a theory of gender stereotyping, evidence of 
gender stereotyping is simply one means of proving sex 
discrimination.”20 It noted that “a transgender person 
who has experienced discrimination based on his or 
her gender identity may establish a prima facie case of 
sex discrimination through any number of different 
formulations.”21 The EEOC noted, though, that “these 
different formulations are not, however, different claims of 
discrimination that can be separated out and investigated 
within different systems.  Rather, they are simply different 
ways of describing sex discrimination.”22

The EEOC also specifically stated that “[a]pplying Title 
VII in this manner does not create a new ‘class’ of people 
covered under Title VII,” concluding that “intentional 
discrimination against a transgender individual because 
that person is transgender is, by definition, discrimination 

‘based on … sex,’ and such discrimination therefore 
violates Title VII.”23

The EEOC’s reasoning that Title VII’s protections of 
transgender employees extend beyond sex stereotyping 
to include gender identity finds support in a Connecticut 
federal district court’s decision, which held that 
“discrimination on the basis of transgender identity is 
cognizable under Title VII.”24 Citing Macy, the Connecticut 
district court concluded that when an employer makes 
a gender-based evaluation, that employer violates the 
Supreme Court’s admonition that “an employer may not 
take gender into account in making an  
employment decision.”25 

Even after the EEOC took the position that discrimination 
against transgender employees is actionable under Title 
VII, there are some court that agree with the decision and 
others that do not. 26

Conclusion 
Even though the EEOC has held that transgender/
transsexual employees enjoy Title VII protection based 
on both sex stereotyping and gender identity, it should be 
noted that gender identity is not a protected class under 
Title VII and until either the U.S. Supreme Court offers 
clarification on the issue or Congress amends the law to 
specifically include or exclude gender identity as being 
protected, there is no guidance that employers in every 
jurisdiction can use to inform their decisions regarding the 
accommodation of transgender or transsexual employees.

Therefore, in determining what the law requires them  
to do, in terms of accommodating transgender or 
transsexual employees, school districts will need to consult 
with their COSA attorneys who will help them evaluate 
school district policies, state laws, state court decisions 
and Federal circuit court decisions to determine what 
employers in their jurisdictions need to do in order to 
accommodate the requests of transgender or transsexual 
employees. 
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1 The terms transgender and transsexual should not be confused. A transsexual person is one who has transitioned from one sex to the other  
through the use of hormones or surgical procedures. The term transgender is one for people whose identity, expression, behavior or general sense 
of self does not conform with what is usually associated with the sex that is on their birth certificate, but who have not medically transitioned from 
one sex to the other. Individuals also identify as being gender nonconforming and gender fluid. See http://www.medicaldaily.com/what-difference-
between-transsexual-and-transgender-facebooks-new-version-its-complicated-271389 (last visited on December 12, 2016).

2 In re Grossman, 316 A.2d 39 (N.J. Super. Ct., App. Div. 1974).
3 Id. at 43.
⁴ Cruzan v. Minneapolis Public School System, 165 F.Supp.2d 964 (D. Minn. 2001).
⁵ Id. at 968-69.
⁶ Id. at 969.
⁷ Cruzan v. Special School District #1, 294 F.3d 981, 984 (8th Cir. 2002).
⁸ Id. 
⁹ Price Waterhouse v. Hopkins, 490 U.S. 228, 250-52 (1989).
10 Eysitty v. Utah Transit Authority, 502 F.3d 1215 (10th Cir. 2007).
11 Eysitty v. Utah Transit Authority, at 1224.
12 Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).
13 Id. at 1317.
14 Roza v. Park West Bank & Trust Co., 214 F.3d 213 (1st Cir. 2000). 
15 Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004).
16 Glenn v. Brumby, at 1317.
17 Macy v. Holder, No. 0120120821, 2012 WL 1435995 (EEOC Apr. 20, 2012).
18 Id. at *17.
19 Id. at *7.
20 Id. at *10.
21 Id.
22 Id.
23 Id. at *11.
24 Fabian v. Hospital of Central Connecticut, No. 3:12-cv-1154, 2016 WL 1089178, at *14 (D. Conn. Mar. 18, 2016).
25 Id. at *11.
26 See Isaacs v. Felder Servs., LLC, No. 2:13CV693-MHT, 2015 WL 6560655, at *3 (M.D. Ala. Oct. 29, 2015) (This court agreed that the EEOC’s 

position with regard to claims of discrimination based on sexual orientation might be cognizable under Title VII); Burrows v. Coll. of Cent. Florida, 
No. 5:14-CV-197-OC-30PRL, 2015 WL 5257135, at *2 (M.D. Fla. Sept. 9, 2015) (holds that EEOC’s decisions--indicating that Title VII covers 
complaints regarding gender identity and sexual orientation—are only persuasive authority and the prevailing legal position is dispositive of the 
issues until the Supreme Court or Circuit Courts rule on the issue).
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