Inquiry & Analysis
A Membership Service of the NSBA Council of School Attorneys

April 2019

Jordan Cooper, Editor and Senior Staff Attorney
NSBA Council of School Attorneys 2018-2019 Ofﬁcers
Diane Marshall Freeman, Chair
Phillip L. Hartley, Chair-Elect
James A. Keith, Vice-Chair
Joy S. Baskin, Secretary
NSBA Ofﬁcers and Staff
Frank C. Pugh, NSBA President
ElizaBeth Branham, President-elect
Charlie Wilson, Secretary-Treasurer
Kevin E. Ciak, Immediate Past President
Thomas J. Gentzel, NSBA Executive Director and CEO
Francisco M. Negron, Chief Legal Ofﬁcer/Interim Chief Advocacy Ofﬁcer
Sonja H. Trainor, Managing Director, Legal Advocacy
Tammy T. Carter, Senior Staff Attorney
Jordan Cooper, Senior Staff Attorney
Thomas Burns, Paralegal
Lenora Johnson, Administrative Assistant
Caryn Pierce, Program Coordinator, CLE

About the NSBA Council of School Attorneys
Formed in 1967, the NSBA Council of School Attorneys provides information and practical assistance to attorneys who represent public school
districts. It offers legal education, specialized publications, and a forum for exchange of information, and it supports the legal advocacy efforts of the
National School Boards Association.
Inquiry & Analysis is a membership service of the Council, or can be purchased by subscription for $180 per year. Inquiry & Analysis is published
online ten times a year.
The articles in Inquiry & Analysis reﬂect the views and opinions of the individual authors, which do not necessarily represent the views and opinions
of the National School Boards Association or The Council of School Attorneys. The views and opinions in the articles should not be relied upon and
are not given for the purpose of providing legal advice.
National School Boards Association’s Council of School Attorneys
1680 Duke Street, FL2
Alexandria,VA 22314-3493
Phone: 703.838.6722
Fax: 703.683.7590
E-mail: cosainfo@nsba.org
Web site: www.nsba.org/cosa
NSBA Connect: http://community.nsba.org

Copyright © 2019 by the National School Boards Association. All Rights Reserved.
ISSN: 2374-3956

Inquiry & Analysis | April 2019

Avoiding Under- and Over-Identification of
504-Only Students: Pitfalls and Handholds*
By: Perry A. Zirkel, University Professor Emeritus of Education and Law, Lehigh University © 2018
The most recent Civil Rights Data Collection (CRDC)
results, which are from the 2015–16 school year,1 reveal
wide variance in the rates of so-called “504-only” students2
across states,3 districts,4 and schools.5 For example, twenty
schools with enrollments of more than 250 students have
rates that are more than ten times the national average
of 2.3%,6 while, at the other extreme, more than 12,000
schools with enrollments of more than 250 students are
tied with zero identified as eligible for 504 plans.7
The key step for identifying students as eligible under
Section 504 of the Rehabilitation Act (§ 504)8 and its sister
statute, the Americans with Disabilities Act (ADA),9 is
an evaluation10 to determine whether the individual
student meets all three essential eligibility criteria—(1)
physical or mental impairment, (2) major life activity, and,
connecting the first two elements, (3) substantial.11 The
interpretive standards for these three criteria expanded
as a result of the ADA Amendments Act (ADAAA) of
200812 and the limited additions of the resulting ADAAA
regulations in 2016.13 More specifically, these successive
sources extended the list of illustrative major life activities
and liberalized the interpretation of substantial.14
This brief article provides legally based suggestions
for avoiding undue under- and over-identification of
504-only students. The underlying foundation for due
care in this matter are the competing considerations that
(1) § 504 (and the ADA) are civil rights laws, thus being
basic to the legal framework of our society, and, given the
reality of far less than optimal funding for public schools
generally15 and K–12 students with disabilities specifically,16 (2) § 504 (and the ADA) are unfunded mandates.17
Thus, false negatives constitute civil rights violations for
which school districts are ethically responsible and legally
vulnerable, and false positive raise questions of resource
equity and efficiency.18 The interaction of both false positives and false negatives is particularly problematic.19 The
recommendations to address these problems, which are
subject to local consideration and customization, start
with those that are overall in scope.

General Recommendations

Overall, as a matter of accurate legal identification, school
districts should consider the following suggestions:
•

Have an effective 504 coordinator at the building, not
only the district, level.20

•

Have a similarly knowledgeable eligibility determination team.21

•

Provide support and accountability to assure that the
504 coordinator and 504 eligibility team members are
aware and compliant with current legal requirements.22

•

Have legally defensible and practically comprehensible eligibility and procedural safeguards forms,23 with
regular updating and training.24

•

Foster articulation between the elementary and
secondary levels and among the schools within each
level for consistency of the eligibility criteria and their
application.25

•

Develop a general education program that builds
trust and partnership with parents, so that meeting
students’ diverse needs does not require resort to legal
disputation.26

Under-Identification
•

Make clear to district personnel that child find obligation applies to § 504, just as it does to the IDEA,
except that the frame of reference for potential eligibility is wider.27

•

Don’t over-rely on individual health plans, instead
screening them to determine which ones raise a child
find obligation.28

•

For both child find and eligibility, avoid a requirement of educational impact, which is specific to the
IDEA29 but is not an essential eligibility element for §
504.30 Similarly, avoid an insistence on the recognized
classifications of the IDEA rather than the relatively,
although not entirely, open-ended impairments
acceptable under § 504.31

* This article appeared in West’s Education Law Reporter, v. 395, pp. 715-720.
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•

•

If you have reason to suspect that a student may meet
the three criteria for eligibility, do not condition an
evaluation on parental submission of a medical diagnosis.32

standards for § 504 eligibility.
•

To the extent that obtaining extra time and other
such competitively advantageous accommodations on college admissions exams and other high
stakes tests is a significant motivating factor in some
schools, parents and personnel should be reminded
that although the determination of eligibility is
without mitigating measures, the determination of
FAPE, including accommodations, is with mitigating
measures.41 Consider, for example, a student with
ADD whose parents have duly arranged for medication without any school district pressure and who
regularly takes the medication as prescribed.42
Promote a general education system that partners
with parents to be responsive to individual differences
such that the accommodations and interventions
associated with 504 plans are widely available to the
extent that they are in the best interests of students.

Remember that the determination of the substantial-limitation criterion is without mitigating
measures and, for episodic impairments, at the time
of the episode.33

Over-Identification
•

For impairments, avoid generic symptoms, such
as anxiety, depression, or absenteeism, rather than
specific diagnostic classifications.34

•

For major life activities, avoid otherwise relevant
student issues, such as organizational skills, processing speed, fine motor skills, and handwriting, that are
either subsets of the identified examples in § 504 or
narrower than their common broad scope.35

•

•

For the third and ultimate criterion of substantial
limitation, focus on (1) not only the requisite degree
but also duration36; (2) the frame of reference of the
corresponding level in the general population, not the
potential of the individual child37; and (3) the direct
connection of the identified impairment as compared
to other sources.38

•

Avoid using § 504 as a consolation prize for parents
of students who do not qualify for an IEP or as a spillover to keep numbers down under the IDEA.39

•

For students who do meet all three of the requisite
criteria, review the 504 plan every year or so,40 including (a) whether not only the teachers provide but also
the student uses the specified accommodations, and
(b) whether the student continues to meet the current

In sum, the avoidance of under- and over-identification
of 504-only students is not an easy matter either legally
or practically, particularly if the necessary steps are to
correct rather than prevent such inaccuracy. The legal
boundaries for eligibility are not bright lines, and some
of the areas, such as measuring the major life activity
of concentration and determining substantial limitation without mitigating measures in its broad meaning
under the ADA amendments, inevitably are soft spots.
Moreover, the pressures for and against identification
are multiple and conflicting, including legally relevant
concerns such as child find violations43 and legally irrelevant concerns, such as fiscal resources. Nevertheless,
finding a reasonable balance is in the long-range interests
of both students with and without disabilities.
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