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Shortly after the beginning of the Obama Administration in 2008, school districts across the 
country began seeing an almost immediate spike in the number and scope of federal agency complaints 
being opened against them.  Alongside this investigatory expansion, federal agencies began issuing 
“technical assistance” documents, such as guidance documents, Dear Colleague Letters, FAQs, practice 
manuals, etc., to explain what the current Administration believes are the obligations of federal funds 
recipients, like school districts, under its extremely expansive view of the reach of federal policies and 
regulations.  Federal agencies have also been using the federal administrative rulemaking and amicus 
brief processes to engage in efforts to expand, or even change, the “rules of the game,” pushing their 
interpretations of their authority beyond established regulatory limits.   
 
 Under the direction of Executive Director, Thomas J. Gentzel, NSBA has continued its efforts 
to shine a very bright, public light on specific areas in which NSBA believes the federal government is 
intruding directly upon the long-recognized authority of local school boards.  And, given the growing 
role of federal administrative action, it has become more important than ever to open and maintain 
regular lines of communication with the agencies.  The open communication channels can lead to 
opportunities to deliver clear messaging about the school board position to high ranking agency 
officials and policy makers as they craft rules that impact local school districts.  NSBA has been 
successful in the course of the last year in bringing these officials to the local level through in person 
appearances, such as the keynote address at the NSBA Council of School Attorneys’ School Law 
Seminar last spring in New Orleans delivered by Department of Education Assistant Secretary for Civil 
Rights, Catherine Lhamon.  The dialogue has continued with presentations by the Department’s 
Director of Family Policy Compliance Office Ellen Campbell’s session on the Family Educational 
Rights and Privacy Act, and webinars by Anurima Bhargava, Chief, Educational Opportunities Section, 
Civil Rights Division, regarding a Dear Colleague Letter on racial discrimination in student discipline 
and Kathleen Styles, Chief Privacy Officer, U.S. Department of Education on federal student data 
privacy guidance. 
 

The ability to attract these important policy makers to the school district world is premised not 
only on NSBA’s credibility as a driver of the school board perspective inside Washington, D.C., but 
also on the strong relationships that NSBA’s Legal and Legislative Advocacy leaders cultivate. As an 
example, NSBA recently met with the U.S. Solicitor General office in Washington D.C. to advocate 
our position urging the Supreme Court to grant review in Ridley Sch. Dist. vs. M.R. The Solicitor 
General, who argues the federal government’s cases in the Supreme Court, is expected to submit the 
fed’s views to the Court by the end of May 2015.  NSBA’s ability to access such internal influencers 
within the federal government is key to the delivery of its legal advocacy effort. 
 

NSBA’s role as the premier education association filing briefs in the U.S. Supreme Court also 
leads to powerful alliances with like-minded groups outside the federal government.  For instance, last 
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Fall NSBA filed a joint amicus brief with the State and Local Legal Center in Perez v. Mortgage Bankers 
Association, a case challenging the federal government’s ability to make regulatory guidance changes 
unilaterally without input from the public or the affected entities.  

 
NSBA complements its Legal Advocacy message on behalf of school boards to the courts with 

broad spectrum messaging to the public through use of national media coverage.  In calendar year 
2014, NSBA reached across multiple demographics to deliver its legal advocacy message with 
appearances of the NSBA General Counsel on National Public Radio’s Morning Edition, regarding 
student data privacy; on Spanish language network Telemundo, stressing the importance of diversity as 
an academic goal in K-12 education after the Supreme Court’s decision on affirmative action in 
Schuette v. BAMN; and on the Fox Television morning show, Fox and Friends, and NBC-Universal 
Broadcast television stations regarding the issue of unaccompanied undocumented minors, among 
others. 

 
Included in this booklet you will find a variety of resources, papers and publications many of 

which expand in greater detail the areas of NSBA’s Legal Advocacy. We encourage you to share them 
with your fellow board members back home, and trust you will find the materials useful as you join us 
in strengthening our collective voice in support of public education and local governance. 

 
Francisco M. Negron, Jr. 
General Counsel  
National School Board Association 
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BRIEF FOR AMICI CURIAE IN SUPPORT OF 

RESPONDENT 

INTEREST OF AMICI CURIAE* 

Amici respectfully submit this amici curiae brief in sup-

port of Respondent.  Amici seek to offer additional reasons 

that this Court should affirm the District of Columbia Cir-

cuit’s holding that significant changes to definitive interpre-

tive rules are subject to notice and comment requirements. 

The National League of Cities (NLC) is the oldest and 

largest organization representing municipal governments 

throughout the United States.  Its mission is to strengthen and 

promote cities as centers of opportunity, leadership, and gov-

ernance.  Working in partnership with 49 state municipal 

leagues, NLC serves as a national advocate for the more than 

19,000 cities, villages, and towns it represents. 

The U.S. Conference of Mayors (USCM), founded in 

1932, is the official nonpartisan organization of all United 

States cities with a population of more than 30,000 people, 

which includes over 1,200 cities at present.  Each city is rep-

resented in USCM by its chief elected official, the mayor. 

The National Association of Counties (NACo) is the on-

ly national organization that represents county governments 

in the United States.  Founded in 1935, NACo provides es-

sential services to the nation’s 3,069 counties through advo-

cacy, education, and research. 

                                                 

 *Pursuant to Supreme Court Rule 37.6, amici represent that this brief 

was not authored in whole or in part by any party or counsel for any par-

ty.  No person or party other than amici, their members, or their counsel 

made a monetary contribution to the preparation or submission of this 

brief.  All parties have consented to the filing of this amici curiae brief. 
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The International City/County Management Association 

(ICMA) is a non-profit professional and educational organi-

zation consisting of more than 9,000 appointed chief execu-

tives and assistants serving cities, counties, towns, and re-

gional entities.  ICMA’s mission is to create excellence in 

local governance by advocating and developing the profes-

sional management of local governments throughout the 

world. 

The International Municipal Lawyers Association (IM-

LA) has been an advocate and resource for local government 

attorneys since 1935.  Owned solely by its more than 3,000 

members, IMLA serves as an international clearinghouse for 

legal information and cooperation on municipal legal matters. 

The Government Finance Officers Association (GFOA) 

is the professional association of state, provincial, and local 

finance officers in the United States and Canada.  GFOA has 

served the public finance profession since 1906 and contin-

ues to provide leadership to government finance profession-

als through research, education, and the identification and 

promotion of best practices.  Its 17,500 members are dedicat-

ed to the sound management of government financial re-

sources.  

The National School Boards Association (NSBA) repre-

sents state associations of school boards across the country 

and their more than 90,000 local school board members.  

NSBA’s mission is to promote equity and excellence in pub-

lic education through school board leadership. NSBA regu-

larly represents its members’ interests before Congress and in 

federal and state courts, and frequently in cases involving the 

impact of federal employment laws on public school districts. 

The National Public Employer Labor Relations Associa-

tion (NPELRA) is a national organization for public sector 

labor relations and human resources professionals.  NPELRA 

is a network of state and regional affiliations, with over 2,300 

members, that represents agencies employing more than 4 
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million federal, state, and local government workers in a 

wide range of areas.  NPELRA strives to provide its mem-

bers with high-quality, progressive labor relations advice that 

balances the needs of management and the public interest, to 

promote the interests of public sector management in the ju-

dicial and legislative areas, and to provide networking oppor-

tunities for members by establishing state and regional organ-

izations throughout the country. 

The International Public Management Association for 

Human Resources (IPMA-HR) represents human resource 

professionals and human resource departments at the federal, 

state, and local levels of government.  IPMA-HR was found-

ed in 1906 and currently has over 8,000 members.  IPMA-

HR promotes public-sector human resource management ex-

cellence through research, publications, professional devel-

opment and conferences, certification, assessment, and advo-

cacy.   

Amici curiae have a strong interest in apprising the Court 

of the significant adverse consequences facing the nation’s 

state and local governments if the decision below is reversed.  

As amici argue herein, the D.C. Circuit’s opinion has ample 

support in the text and structure of the Administrative Proce-

dure Act (APA), and reversing it would be detrimental to 

state and local governments that regulate in the same space as 

the federal government.  If the D.C. Circuit’s decision is not 

affirmed, state and local governments would find themselves 

buffeted by the changing winds at federal agencies with little 

opportunity to participate in the formulation of binding rules 

that have a substantial effect on state and local government 

policy and regulation. 
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SUMMARY OF ARGUMENT 

I. Since the enactment of the APA in 1946, this Court 

has afforded different levels of deference and binding legal 

effect to agency statements depending primarily on two at-

tributes:  whether the agency statement in question clarified a 

statute or a regulation, and whether the agency invited some 

kind of public or private participation prior to issuing the 

statement.  Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 

740–41 (1996); Christensen v. Harris Cnty., 529 U.S. 576, 

587 (2000).  Two decisions, however, have introduced addi-

tional complexity to that traditional scheme by stating that 

deference need not go hand in hand with procedural formali-

ty.  See, e.g., United States v. Mead Corp., 533 U.S. 218 

(2001); Barnhart v. Walton, 535 U.S. 212 (2002).  

  

 This decoupling of deference and procedural formality 

tends to maximize agency discretion and flexibility at the ex-

pense of the reliance and expectancy interests of regulated 

parties.  Requiring a notice and comment process for signifi-

cant changes to agency statements interpreting regulations 

would help to restore the balance between agency discretion 

and the reliance interests that the APA was designed to pro-

tect.  Moreover, it would guard against the latent threat to the 

separation of powers presented by an agency’s dual status as 

both author and interpreter of its regulations.  

 

 II. Amici state and local governments have a significant 

interest in, and would benefit from, requiring a notice and 

comment period before federal agencies may make signifi-

cant changes to their interpretations of regulations.  State and 

local governments often regulate in the same space as federal 

authorities, and often incorporate federal guidance into their 

own statutory and regulatory schemes.  Significant unan-

nounced changes to those underlying federal standards may 

be highly disruptive to those schemes, necessitating either 

new legislation or state agency action, even if such changes 
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are not in the best interest of the State or locality.  Federal 

agencies can preserve the flexibility to amend the rules and 

standards that they issue, and achieve better results and min-

imal disruption to state and local governments, if those agen-

cies are required to allow comment on those rules before they 

are issued.  Such a comment period would be a far more effi-

cient method of allowing state and local governments to raise 

concerns, at a fraction of the cost of expensive litigation.  

Furthermore, allowing greater state and local participation in 

the process would avoid, or at least limit, the risk to federal-

ism posed by ever-expanding federal agency authority.   

 

Given the doctrinal reasons to require federal agencies to 

use a notice and comment process prior to making significant 

changes to their interpretations, as well as the strong reliance 

interests at stake, amici respectfully ask this Court to affirm 

the D.C. Circuit’s decision.  

ARGUMENT 

I. NOTICE AND COMMENT PROCEDURES ARE 

NECESSARY BEFORE MAKING SIGNIFICANT 

CHANGES TO DEFINITIVE AGENCY INTER-

PRETATIONS OF REGULATIONS IN ORDER TO 

PRESERVE THE APA’S CAREFULLY CONSID-

ERED STATUTORY SCHEME AND THE SEPA-

RATION OF POWERS. 

1. Administrative agencies construe two very different 

species of legal authority:  statutes enacted by Congress (to 

the extent they have been authorized to do so, see Chevron 

U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 

837, 842–43 (1984)), and regulations duly promulgated by 

the agency through an administrative adjudication or through 

notice and comment rulemaking, see Auer v. Robbins, 519 

U.S. 452, 461 (1997). 
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When interpretations are “issued pursuant to statutory 

authority,” “affect individual rights and obligations,” and are 

intended to bind the public, they are often referred to as “sub-

stantive” or “legislative-type rule[s].”  Chrysler Corp. v. 

Brown, 441 U.S. 281, 300–03 (1979).  Because these rules 

may bind third parties, they “must conform with any proce-

dural requirements imposed by Congress,” including, as rele-

vant here, a notice and comment process.  Id. at 303 (citing 

Morton v. Ruiz, 415 U.S. 199, 232 (1974)).1   

Agency statements may also be classified as “interpre-

tive rules.”  Due to their procedural informality and (typical-

ly) non-binding effect on third parties, interpretive rules re-

ceive “some weight,” but do not receive the “same deference 

as norms that derive from the exercise of * * * delegated 

lawmaking powers.”  Martin v. Occupational Safety & 

Health Review Comm’n, 499 U.S. 144, 157 (1991); see 5 

U.S.C. § 553(b)(3)(A) (exempting “interpretive rules” from 

notice and comment procedures); see also Christensen v. 

Harris Cnty., 529 U.S. 576, 587 (2000) (stating that an inter-

pretation in an opinion letter that was not arrived at through 

“a formal adjudication or notice-and-comment rulemaking” 

“[did] not warrant Chevron-style deference”).   

Neither “interpretive rule” nor “legislative rule” is de-

fined in the APA.  But the APA clearly contemplates a corre-

lation between the amount of process an agency utilizes in 

issuing a statement and the amount of deference—and thus, 

                                                 
 1 Respondent Mortgage Bankers Association has offered a number 

of persuasive reasons, with which amici agree, as to why the Department 

of Labor’s (Department) 2010 opinion letter interpreting 29 C.F.R. 

§ 541.200(a)(2) properly should be analyzed as a legislative rule, and 

should conform with the APA’s procedural requirements as a result.  See 

Resp. Br. at 37, 43–44, 48.  This brief, however, explains why the same 

result is proper even if both the 2010 and 2006 opinion letters are treated 

as “interpretive rules.” 
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binding legal effect—that statement will receive.  Procedural 

formality, in other words, has long been a proxy for whether 

an agency statement has the “force of law” and whether it 

merits deference.  This Court has explained that “[i]t is fair to 

assume generally that Congress contemplates administrative 

action with the effect of law when it provides for a relatively 

formal administrative procedure tending to foster the fairness 

and deliberation that should underlie a pronouncement of 

such force.”  United States v. Mead Corp., 533 U.S. 218, 230 

(2001); see also Long Island Care at Home, Ltd. v. Coke, 551 

U.S. 158, 170–71 (2007) (deferring to challenged interpreta-

tion in part because it was promulgated and amended pursu-

ant to a notice and comment procedure which created no “un-

fair surprise” to the public). 

This approach helps to “maintain[] the balance” wrought 

by the APA by “ensuring that agencies comply with the out-

line of minimum essential rights and procedures.”  Brown, 

441 U.S. at 313 (quotations omitted); see also Vt. Yankee 

Nuclear Power Corp. v. Natural Resources Defense Council, 

Inc., 435 U.S. 519, 523–2 (1978) (describing the APA as a 

compromise that settled “long-continued and hard-fought 

contentions, and enact[ed] a formula upon which opposing 

social and political forces ha[d] come to rest”). 

2.  Until recently, the APA’s basic compromise between 

procedural formality and deference remained relatively un-

changed.  But a series of decisions, including United States v. 

Mead and Barnhart v. Walton, have carved out an exception 

to that traditional framework by affording informal interpre-

tive rules controlling force—even if they were not initially 

intended to have such effect—if they meet certain specified 

criteria.   

In Mead, the Court considered a series of rulings letters 

issued by the United States Customs Service.  The Court ul-

timately concluded that these letters, which were issued pur-

suant to the Harmonized Tariff Schedule of the United States, 
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19 U.S.C. § 1202, were “best treated like interpretations con-

tained in policy statements,” and were not entitled to Chev-

ron deference because, among other reasons, they were is-

sued by the thousands every year and binding only on indi-

vidual parties.  See 533 U.S. at 233–34 (quotations omitted).  

However, the Court did not rule out the possibility that the 

letters could have received controlling effect had the facts 

been different, noting that there were sometimes “reasons for 

Chevron deference even when [no notice and comment rule-

making] was required and none was afforded.”  Id. at 231 

(citing NationsBank of N.C., N.A. v. Variable Annuity Life 

Ins. Co., 513 U.S. 251, 256–57 (1995) (affording Chevron 

deference to statements of the Comptroller of the Currency 

because he was “charged with the enforcement of banking 

laws to an extent that warrants the invocation of [the rule of 

deference] with respect to his deliberative conclusions as to 

the meaning of these laws”)).   

The Court picked up this theme again in Barnhart v. 

Walton, 535 U.S. 212 (2002), where it elaborated a non-

exhaustive list of factors to determine whether an interpretive 

rule derived from a regulation warranted deference.  In par-

ticular, the Court analyzed (1) whether the legal question be-

ing interpreted by the agency was “interstitial” or necessary 

to resolve some ambiguity in the regulation; (2) whether the 

agency had “related expertise” suited to the question at hand; 

(3) whether the question was of importance to the “admin-

istration of the statute”; (4) whether the administration of the 

statute was “complex”; and (5) whether it appeared the agen-

cy had given the question “careful consideration” “over a 

long period of time.”  Id. at 222.  Analyzing those factors to-

gether, the Court concluded that an interpretive rule defining 

the term “inability” in a regulation promulgated under the 

Social Security Act merited deference and could be afforded 
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controlling effect notwithstanding the fact that it had not 

been promulgated through any kind of formal process.  Id.2 

The possibility that interpretive rules might receive 

Chevron-like deference, however, was not contemplated by 

the drafters of the APA.  To the contrary, contemporaneous 

legislative history reflects an understanding that interpreta-

tive rules were exempt from pre-adoption notice and com-

ment because “interpretative rules, being merely adaptations 

of interpretations of statutes, are subject to a more ample de-

gree of judicial review,” and implicitly would not receive any 

Chevron-style deference.  See ADMINISTRATIVE PROCEDURE 

ACT: LEGISLATIVE HISTORY, 79th Cong., 2d Sess. 313 (1946) 

(statement of Sen. McCarren). 

As agencies continue to increase their volume of inter-

pretive rulings—by one estimate, federal agencies issued 

more than 24,000 “Public Notices,” including “guidance 

documents,” in 2013 alone, compared with only 3,500 or so 

rules—the creation of this new category of rules is likely to 

assume greater significance.  See Clyde W. Crews, Jr., Ten 

Thousand Commandments:  An Annual Snapshot of the Fed-

eral Regulatory State, at 25 (Jan. 2014), available at 

http://cei.org/sites/default/files/Wayne%20Crews% 

20%20Ten%20Thousand%20Commandments%202014.pdf.  

Therefore, to maintain the “hard fought” balance the APA 

achieved in light of the potential complications posed by 

Mead and Barnhart, significant changes to interpretive 

statements that would otherwise be entitled to Chevron def-

erence under the reasoning in those cases (sometimes de-

                                                 
 2 Controlling deference has been afforded to interpretive rules in 

other situations as well.  See, e.g., Davis v. EPA, 348 F.3d 772, 779 n.5 

(9th Cir. 2003) (affording Chevron deference to an EPA interpretation of 

the Clean Air Act); Mylan Labs. Inc. v. Thompson, 389 F.3d 1272, 1279–

80 (D.C. Cir. 2004) (affording Chevron deference to FDA opinion let-

ters).   
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scribed as “definitive” interpretations, see Resp. Br. at 16, 

20) should be made using a notice and comment process. 

3.  This approach validates the D.C. Circuit’s decision in 

this case.  Here, the Department of Labor’s 2006 interpreta-

tion of 29 C.F.R. § 541.200(a)(2), which found that mortgage 

loan officers were exempt from the Fair Labor Standards 

Act’s (FLSA) overtime requirements, is entitled to deference 

because it meets most if not all of the Mead / Barnhart fac-

tors:3   

First, the 2006 interpretation is a valid exercise of the 

Secretary of Labor’s authority to resolve “interstitial” ques-

tions:  Section 541.200 was promulgated pursuant to the Sec-

retary of Labor’s authority to interpret the FLSA, see 29 

U.S.C. § 213(a)(1),4 and the interpretation at issue—a 2006 

Administrator Opinion Letter sent to the Mortgage Bankers 

Association—was signed by the Administrator of the De-

partment’s Wage and Hour Division.  Second, the Wage and 

Hour Administrator, as the head of that division of the De-

partment, clearly has the “related expertise” to decide which 

types of employees are exempt from the FLSA’s overtime 

requirements based on the duties they perform.  Third, the 

question of which employees are exempt from the overtime 

requirements is, of course, critical to the interpretation of the 

                                                 
 3 29 C.F.R. § 541.200(a)(2) states, in full:  “(a) The term ‘employee 

employed in a bona fide administrative capacity’ in section 13(a)(1) of 

the Act shall mean any employee: (2) Whose primary duty is the perfor-

mance of office or non-manual work directly related to the management 

or general business operations of the employer or the employer’s custom-

ers.”  

 4 29 U.S.C. § 213(a)(1) states, in relevant part that “any employee 

employed * * * in the capacity of outside salesman (as such terms are 

defined and delimited from time to time by regulations of the Secretary, 

subject to the provisions of [5 U.S.C. §§ 551–59] * * *)” is exempt from 

the FLSA’s overtime requirements. 
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wage and hour provisions of the FLSA.  Fourth, that ques-

tion is a “complex” one because it requires a nuanced as-

sessment of not only what the employee’s “primary” duties 

are, but also whether those duties are “related to the man-

agement or general business operations of the employer,” and 

if so, whether they are “directly” related.  None of these 

questions has an obvious answer, and indeed, the Department 

has reversed its position at least twice on this issue.  See 

Resp. Br. at 2–7.  Fifth, the Administrator’s 2006 interpreta-

tion included a detailed analysis of the relevant regulations 

and applicable case law, and was not only communicated di-

rectly to MBA, but also published on the Department’s web-

site as general guidance available to, and regularly consulted 

by, members of the public seeking to understand the Depart-

ment’s position on various labor and employment issues.     

The rulings letters in Mead, by contrast, satisfied few if 

any of these factors.  There, it was not at all obvious that 

“Congress meant to delegate authority to Customs to issue 

clarification rulings with the force of law” as part of its statu-

tory grant of authority.  Mead, 533 U.S. at 232–33.  And, 

while the Customs Service undoubtedly had “related exper-

tise” to issue rulings letters, readers of the rulings letters were 

explicitly cautioned that they were not definitive interpreta-

tions and should not be relied upon by third parties.  See id.  

That in turn suggested that the letters were merely intended 

to respond to the particular parties to a dispute, rather than to 

provide guidance regarding the administration of any statute 

or regulation.  In addition, the letters were issued by the 

thousands every year by forty-six different customs offices, 

suggesting that they were crafted with the goal of expediency 

in mind, rather than “careful consideration.”  Id.; see also 

Univ. of Texas S.W. Medical Ctr. v. Nassar, 133 S. Ct. 2517, 

2533 (2013) (declining to afford the EEOC guidance manual 

even Skidmore deference because the manual’s reasoning 

was circular and was not sufficiently grounded in the provi-

sions of the statutory scheme). 
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Here, as discussed above, the Secretary and his deputies 

are expressly authorized to promulgate and interpret regula-

tions under the FLSA, and the detailed, carefully reasoned 

2006 interpretation was widely publicized without any cave-

ats about relying on its guidance.  Given the authoritative 

source of the interpretation and its broad public dissemina-

tion in a format said to constitute a “final agency action” un-

der longstanding D.C. Circuit precedent, see Nat’l Automatic 

Laundry & Cleaning Council v. Shultz, 443 F.2d 689, 701–02 

(D.C. Cir. 1971) (involving a published opinion letter signed 

by the administrator of an agency), the 2006 interpretation 

can be said to have affected the “individual rights and obliga-

tions” of third parties, Brown, 441 U.S. at 303, and would be 

entitled to Chevron-style deference under this Court’s prece-

dents.  See Barnhart, 535 U.S. at 222; NationsBank, 513 U.S. 

at 256–57. 

If the Department of Labor’s 2006 interpretive rule is to 

receive Chevron-style deference, however, it is sufficiently 

definitive and likely to induce reliance that it should not have 

been significantly altered without the same notice and com-

ment process that is required to amend other binding legal 

rules.  As a result, the 2010 interpretation, which was also 

declared to be “substantive” and “controlling,” Resp. Br. at 8, 

was correctly found to be procedurally invalid.  See F.C.C. v. 

Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (al-

luding to the possibility that a more robust explanation for a 

change in policy may be required “when [an agency’s] prior 

policy has engendered serious reliance interests”); Smiley v. 

Citibank (S.D.), N.A., 517 U.S. 735, 742 (1996) (“Sudden 

and unexplained change * * * or change that does not take 

account of legitimate reliance on prior interpretation * * * 

may be ‘arbitrary, capricious [or] an abuse of discretion.’” 

(citing 5 U.S.C. § 706(2)(A))); NLRB v. Bell Aerospace Co., 

416 U.S. 267, 295 (1974) (suggesting that an agency should 

not change an interpretation in an adjudicative proceeding if 

it would impose “new liability * * * on individuals for past 
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actions which were taken in good-faith reliance on [agency] 

pronouncements”).  Were it otherwise, an agency could dis-

rupt settled expectations and make arbitrary changes to its 

interpretations with impunity, and still be entitled to defer-

ence.  See Shalala v. Guernsey Mem’l Hosp., 514 U.S. 87, 

100 (1995) (“APA rulemaking would * * * be required if [the 

agency’s interpretive rule] adopted a new position incon-

sistent with any of the [agency’s] existing regulations.”). 

4.  Requiring a notice and comment process for signifi-

cant changes to interpretive rules would also advance another 

important goal:  preserving the separation of powers.   

The typical practice of affording Chevron deference to 

reasonable agency constructions of ambiguous statutes poses 

no separation of powers problem because Congress, as the 

author of the statute that will be ceding interpretive authority 

to another entity, has an incentive to “speak as clearly as pos-

sible on matters it regards as important.”  Decker v. Nw. 

Envt’l Defense Ctr., 133 S. Ct. 1326, 1341 (2013).  If Con-

gress wants to make a wholesale delegation of authority to an 

agency to interpret a statute, it can clearly say so by “explicit-

ly [leaving] a gap for the agency to fill.”  Chevron, 467 U.S. 

at 843.  If it wants to take a more limited approach, it may do 

that as well.  See, e.g., EEOC v. Arabian Am. Oil Co., 499 

U.S. 244, 257 (1991) (no Chevron deference to agency 

guideline where delegation of authority did not include the 

power to “promulgate rules or regulations”) (quotations omit-

ted). 

But, the practice of affording Chevron-style deference to 

some agency interpretations of their own regulations, wheth-

er set forth in interpretive rules or other statements, as courts 

now do pursuant to Auer, 519 U.S. at 461, poses grave sepa-

ration of powers concerns.  As Justice Scalia argued in Deck-

er, “‘[w]hen the legislative and executive powers are united 

in the same person * * * there can be no liberty; because ap-

prehensions may arise, lest the same monarch or senate 
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should enact tyrannical laws, to execute them in a tyrannical 

manner.’”  133 S. Ct. at 1341 (Scalia, J., dissenting) (quoting 

Montesquieu, SPIRIT OF THE LAWS bk. XI, ch. 6, pp. 151–152 

(O. Piest ed., T. Nugent transl. 1949)).  Specifically, permit-

ting an agency to both author and interpret its own regula-

tions encourages agencies to “issue vague regulations” in or-

der to “maximize agency power.”  Id. at 1341 (quoting 

Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 525 (1994) 

(Thomas, J., dissenting)).  Not only does this structure create 

a risk of “arbitrary government,” Talk Am. Inc. v. Mich. Bell 

Tel. Co., 131 S. Ct. 2254, 2266 (2011) (Scalia, J., concur-

ring), it also creates considerable uncertainty and thus “frus-

trat[es] the notice and predictability purposes of rulemaking.”  

Christopher v. SmithKline Beecham Corp., 132 S. Ct. 2156, 

2168 (2012). 

There are good arguments to abandon Auer deference 

entirely.  See Decker, 133 S. Ct. at 1339–40 (Scalia, J., dis-

senting).  But even without overruling Auer, this Court can 

reduce the separation of powers concern it creates, and the 

accompanying risk of arbitrary governance, by requiring a 

notice and comment process for significant changes to inter-

pretations of regulations.  Such a process would accomplish 

these ends by limiting an agency’s ability to make drastic 

changes to its own regulations through “interpretive” revi-

sions that fail to incorporate private or public feedback or 

input.5   

                                                 
 5 One recent example, discussed more fully infra Part II, demon-

strates that judicial review may not be a sufficient protection for regulated 

parties where an agency is determined to implement its agenda without 

notice and comment.  In Iowa League of Cities v. EPA, 711 F.3d 844 (8th 

Cir. 2013), for example, the Eighth Circuit invalidated the EPA’s effort to 

modify certain regulations implementing the Clean Water Act’s 

wastewater treatment provisions through “guidance letters” and without a 

formal rulemaking process.  See id. at 874.  Despite the Eighth Circuit’s 

ruling, the EPA decided it would continue with that effort in all States 
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In short, affirming the D.C. Circuit’s ruling requiring a 

notice and comment process prior to making a significant 

change to an agency interpretation is firmly supported by the 

structure of the APA and would accomplish two important 

ends:  It would restore the balance between agency discretion 

and reliance interests that is fundamental to the APA’s statu-

tory scheme, and would avoid, or at least mitigate, the sepa-

ration of powers problem posed by undue deference to agen-

cy interpretations of their own regulations.   

II. A NOTICE AND COMMENT PROCEDURE IS 

NECESSARY TO SAFEGUARD STATE AND 

LOCAL RELIANCE INTERESTS AND TO PRE-

SERVE THE APPROPRIATE BALANCE BE-

TWEEN STATE AND FEDERAL POWER.  

In addition to the sound legal reasons to require agencies 

to use a notice and comment process prior to making signifi-

cant changes to interpretations of  regulations, such a re-

quirement would safeguard state and local reliance interests, 

improve federal policymaking, and protect against gradual 

shifts in the balance of state and federal power.  These feder-

alism interests are of considerable importance to amici.  

1.  All regulated parties have reliance interests that are 

affected when a federal agency makes a significant change to 

an interpretive rule without notifying the public and offering 

an opportunity for participation.  But the reliance interests of 

the state and local government entities represented by amici 

                                                 
[Footnote continued from previous page] 

outside of the Eighth Circuit’s jurisdiction, which has created tremendous 

confusion, not to mention anger over the agency’s lack of transparency.  

See Letter from Senators Chuck Grassley and David Vitter to the Acting 

Administrator of the EPA (June 18, 2013), available at http://www. 

epw.senate.gov/public/index.cfm?FuseAction=Minority.PressReleases&

ContentRecord_id=5cbc9d40-f565-22ef-2882-9f8c0dc929ed.  
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are particularly significant because these entities often regu-

late in the same space as the federal government and routine-

ly incorporate pertinent statutes and regulations into their 

own policies, laws, and regulations.  See, e.g., S. Motor Car-

riers Rate Conference Inc. v. United States, 471 U.S. 48, 64 

(1984) (acknowledging critical role that state agencies play in 

enacting federal policy at the state level).   

This type of incorporation occurs in a variety of fields, 

including: 

 environmental regulation, see Appalachian Power 

Co. v. E.P.A., 208 F.3d 1015, 1019 (D.C. Cir. 2000) 

(requiring States to incorporate federal air quality 

standards into state-issued pollution permits); United 

States v. Iverson, 162 F.3d 1015, 1020 (9th Cir. 1998) 

(state codes incorporate federal pollution discharge 

standards);  

 employment and labor regulation, see See’s Candy 

Shops, Inc. v. Super. Ct., 148 Cal. Rptr. 3d 690, 699–

700 (Cal. Ct. App. 2012) (California statutes incorpo-

rate federal statutes, regulations, and interpretations 

regarding timekeeping policies); Huntington Mem’l 

Hosp. v. Super. Ct., 32 Cal. Rptr. 3d 373, 376–78 

(Cal. Ct. App. 2005) (California statutes incorporate 

federal statutes and regulations regarding the “regular 

rate” of pay);  

 consumer protection, Dyson v. Miles Labs., Inc., 394 

N.Y.S.2d 86, 87 (N.Y. App. Div. 1977) (New York 

statute incorporated FDCA branding regulations);  

 transportation, Va. Highlands Airport Auth. v. Single-

ton Auto Parts, Inc., 670 S.E.2d 734, 738 (Va. 2009) 

(Virginia local ordinance regulating obstructions of 

airspace incorporated specific FAA regulations);  

 banking and finance, LaSalle Bank, N.A., II v. 

Shearon, 881 N.Y.S.2d 599, 605 (N.Y. Sup. Ct. 2009) 
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(New York Banking Law incorporates various federal 

banking regulations);  

 special education, Schaffer v. Weast, 546 U.S. 49, 52 

(2005) (noting that the Individuals with Disabilities 

Education Act gives States “primary responsibility 

for developing and executing educational programs 

for handicapped children,” subject to “cooperation 

and reporting between state and federal educational 

authorities”) (citations omitted); 

 taxation, see, e.g., MD. CODE ANN., TAX-GEN. § 10-

203 (defining “adjusted gross income” as the individ-

ual’s “federal adjusted gross income for the taxable 

year”); 

 social services, Hinderer v. Dep’t of Soc. Servs., 291 

N.W.2d 672, 675 (Mich. Ct. App. 1980) (Michigan 

statute incorporated federal regulations regarding in-

come requirements for welfare eligibility); and  

 zoning and property law, see Putnam Family P’ship 

v. City of Yucaipa, 673 F.3d 920, 930 n.6 (9th Cir. 

2012) (state or local laws may incorporate federal ac-

cessibility standards for housing).  

In addition to the foregoing, federal agencies issue al-

most 600 regulations per year that directly affect state and 

local governments; in some years, there have been well over 

1,200.  See Crews, Ten Thousand Commandments at 45.  As 

a result, whenever a federal agency makes a significant 

change to its interpretation of one of the statutes or regula-

tions incorporated into state laws or regulations, or a regula-

tion that affects a State directly, the entire legislative and 

regulatory apparatus must be adjusted to accommodate the 

change.  While such shifts might still be necessary even with 

a notice and comment process, such a process could amelio-

rate the disruption by alerting the federal agency to the costs 

and burdens associated with the change, and perhaps encour-
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aging States and localities to work with the federal agency to 

find a more mutually convenient solution. 

2.  A second issue that arises where federal agencies are 

permitted to make significant changes to interpretations of 

regulations without notice and comment is that States and 

localities are deprived of an opportunity to offer their input 

and expertise prior to the formal change in policy.  Such in-

put is often necessary because federal agencies, by virtue of 

their focus on issues of national concern, are generally ill-

equipped to address or understand the particular challenges 

or concerns facing States and localities.  See Garcia v. San 

Antonio Metro. Transit Auth., 469 U.S. 528, 576–77 (1985) 

(Powell, J., dissenting) (noting that federal employees enforc-

ing federal regulations “have little or no knowledge of the 

States and localities that will be affected by the statutes and 

regulations for which they are responsible” and are “hardly 

as accessible and responsive as those who occupy analogous 

positions in state and local governments”). 

This type of “information gap” between federal authori-

ties and local regulated parties was readily apparent in Alaska 

Hunters.  There, the federal government decided to change 

its interpretation of a longstanding rule to require Alaskan 

private pilots operating hunting or fishing expeditions to 

comply with the same stringent standards applied to com-

mercial pilots on the theory that the piloting was not inci-

dental to the activity of hunting, but was rather transportation 

“for hire.”  Alaska Prof’l Hunters Ass’n, Inc. v. F.A.A., 177 

F.3d 1030, 1032 (D.C. Cir. 1999).  This change in interpreta-

tion had serious consequences for the many individuals who 

had set up their own lodges and businesses in reliance on the 

original interpretation.  A far better result could have been 

reached by seeking local input:  As the D.C. Circuit stated, 

“[h]ad guides and lodge operators been able to comment on 

the resulting amendments and modifications to [the regula-

tion at issue], they could have suggested changes or excep-
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tions that would have accommodated the unique circum-

stances of Alaskan air carriage.”  Id. at 1035–36. 

Such input is particularly important given the budgetary 

shortfalls faced by many States and localities.  In one recent 

example, the Department of Labor altered its interpretation of 

a longstanding rule concerning the payment of a stipend, or a 

“nominal fee,” to school staff members who volunteered to 

coach student athletic teams.  In its 1999 interpretation, the 

Department concluded that such stipends did not trigger any 

federal or state overtime requirements so long as the stipend, 

divided across the hours the employee spent coaching, was 

less than the minimum wage.  DOL Op. Ltr., Wage & Hour 

Div., 1999 WL 1002401 (May 17, 1999).  In 2005, however, 

the Department withdrew that interpretation and concluded 

that the amount of the stipend could not exceed 20% of the 

salary the school would pay to a full-time coach in order to 

avoid having to pay overtime under the FLSA.  DOL Op. 

Ltr., Wage & Hour Div., FLSA2005-51 (Nov. 10, 2005).  

But many local schools did not have any such full-time 

coaches, did not participate in any sort of market for coaches, 

and had no clear way of gauging whether their stipend would 

comply with the FLSA.  See, e.g., Br. of Appellee Fairfax 

Cnty. Sch. Bd. at 50–58, Purdham v. Fairfax Cnty. Sch. Bd., 

637 F.3d 421 (4th Cir. 2011) (No. 10-1408), 2010 WL 

2661193.   

While the schools could have avoided any issue with 

FLSA compliance by paying overtime, many schools were 

already strapped for cash and simply did not have the budget 

to support such an additional expense.  See Br. of Nat’l Sch. 

Bd. Ass’n et al. as Amicus Curiae at 14–18, Purdham v. Fair-

fax Cnty. Sch. Bd., 637 F.3d 421 (4th Cir. 2011) (No. 10-

1408).  Not wanting to find themselves at the center of a law-

suit over a regulation of uncertain interpretation, and unable 

to marshal the funds to pay overtime, many schools simply 

eliminated the stipends altogether, to the detriment of the 
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volunteer coaches, or eliminated the sports program, to the 

detriment of participating students.  See id. at 18–19.  Had 

there been a notice and comment process prior to the reversal 

of the agency’s interpretation, the affected schools could 

have alerted the Department to the practical problems with its 

proposed standard and arrived at a solution that could be ac-

tually implemented without harming the coaching staff or the 

students in the affected programs. 

Another example of state and local reliance interests be-

ing affected by changes in federal agency interpretations in-

volved a series of opinion letters issued by the Department of 

Labor pertaining to municipal firefighters.  In 1993, a few 

years after this Court concluded that the FLSA minimum 

wage and overtime provisions applied to state and local gov-

ernments, see Garcia, 469 U.S. at 555–56, the Department 

issued a series of opinion letters concluding that career fire-

fighters who volunteered their services to private organiza-

tions had to be paid overtime by whatever public entity em-

ployed them.  See DOL Op. Ltrs., Wage & Hour Div., 1993 

WL 901159, 1993 WL 901160, 1993 WL 901155, 1993 WL 

901152.  This was a departure from its previous policy stat-

ing that such volunteer services need not be separately com-

pensated.  See DOL Op. Ltr., Wage & Hour Div., 

FLSA2001-19 at 1 (Nov. 27, 2001) (discussing shifting 

agency policy on this issue).  That departure required local 

governments to expend additional resources paying overtime, 

training additional volunteers, or hiring and training addi-

tional paid firefighters to meet their fire prevention needs.  

Other governments experienced an opposite, but equally 

problematic effect:  In places where local labor agencies in-

terpreted the 1993 opinion letter as extending to volunteer 

services by individuals in other professions (such as state po-

lice volunteering as firefighters), volunteer firefighters who 

were also city employees were released to avoid having to 

pay additional overtime.  See U.S. Fire Administration, Re-

tention & Recruitment for the Volunteer Emergency Services 
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at 19 (2004) available at http://www.in.gov 

/dhs/files/retainrecruit.pdf.   

In 2001, however, the Department reversed course again 

and concluded that no additional remuneration was neces-

sary, provided that the firefighters volunteered at an inde-

pendent, private, non-profit fire or rescue department that 

“exercises day-to-day control over what positions they hold 

as a volunteer, what they do and when they do it.”  

FLSA2001-19 at 4.  While this new interpretation may have 

relieved some pressure on local government budgets and un-

derstaffed local fire departments, it, like the Department 

opinion letter governing volunteer coaches, created confusion 

regarding its application.  That confusion might have been 

avoided if local input had been sought before the interpreta-

tion was changed.  See Retention & Recruitment at 22. 

3. In addition, ex post challenges to agency interpreta-

tions are not a particularly viable means of limiting agency 

discretion.  Not only do published interpretations receive 

deference under Skidmore v. Swift & Co., 323 U.S. 134 

(1944), if not under Chevron, but they may also be prohibi-

tively expensive or impractical to challenge.  In the coaching 

example cited above, for instance, it was far more cost effec-

tive for the schools to get rid of the stipend and move coach-

es to a pure volunteer basis than to challenge the interpreta-

tion or risk being sued for non-payment of overtime.  That 

mirrors the choice regulated parties have to make whenever a 

regulation is altered:  Cease all activity (so as to avoid violat-

ing the new interpretation) and either challenge the interpre-

tation or comply.  Most entities, strapped for cash and bur-

dened with other pressing priorities, will likely choose to 

comply, thus removing any effective post-adoption check on 

agency reversals and increasing the risk of arbitrary govern-

ance that has concerned members of this Court.  See Talk 

Am. Inc., 131 S. Ct. at 2266 (Scalia, J., concurring) (exces-
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sive agency discretion “promotes arbitrary government”); 

Christopher, 132 S. Ct. at 2168 (same).   

Anecdotal evidence seems to bear this out.  For example, 

between 1995 and 2010, the EPA alone issued 1,176 regula-

tions affecting state governments, and 789 regulations affect-

ing local governments, but only 297 cases were brought by 

States, territories, municipalities, and regional government 

entities challenging EPA agency actions over that same peri-

od.6  See Crews, Ten Thousand Commandments at 78–79; 

U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-11-650, ENVI-

RONMENTAL LITIGATION: CASES AGAINST EPA AND ASSOCI-

ATED COSTS OVER TIME 17 (2011).  Each of those actions 

cost approximately $68,600 in attorney’s fees alone, and fees 

can often be substantially higher:  A 2010 case filed by New 

York and New Jersey against the EPA resulted in attorney’s 

fees of almost $500,000—quite a substantial sum compared 

to the virtually costless process of submitting a comment 

through Regulations.gov.  See GAO-11-650 at 23, 40; see 

also http://www.regulations.gov/#!home.7  As a result, the 

most meaningful opportunity for state and local governments 

to challenge or provide input regarding such reversals is be-

fore the agency changes its interpretation.  

4. Notice and comment procedures not only guard 

against the risk of arbitrary governance generally, they may 

                                                 
 6 Much of this litigation tended to track changes in presidential ad-

ministrations, GAO-11-650 at 17, which often triggers changes in agency 

interpretations as well, see, e.g., Sandifer v. U.S. Steel Corp., 678 F.3d 

590, 599 (7th Cir. 2012) (noting repeated switches in position by De-

partment of Labor on donning/doffing issues depending on the presiden-

tial administration).   

 7 These fee estimates are taken from cases where the state or local 

entity actually succeeded in recovering fees.  These cases are fairly rare; 

the data is used only as an estimate of what the fee costs would be with-

out a fee award.  
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also alert state and local governments of threats to federal-

ism.  As the foregoing examples illustrate, state and local 

governments are often regulated by federal agencies and of-

ten regulate the same subject matter as those agencies.  Al-

lowing those agencies to alter definitive interpretations 

whenever they see fit without soliciting input from state and 

local entities would quickly encroach upon authority of state 

and local governments to regulate their own affairs. 

Iowa League of Cities v. E.P.A., 711 F.3d 844 (8th Cir. 

2013), a case involving wastewater discharge regulations un-

der the Clean Water Act (CWA), illustrates the very real risk 

to federalism that unchecked agency discretion can create.  

Under the CWA, state and federal governments must work in 

tandem to regulate, among other things, wastewater dis-

charges in order to preserve water quality standards.  States 

and municipalities have a significant degree of discretion in 

setting up their own programs, though that discretion is “ex-

ercised against a backdrop of significant EPA authority over 

state-run * * * programs.”  Id. at 856.  Under longstanding 

EPA policy, “[S]tates should exercise their ‘discretion’—as 

set forth in 40 C.F.R. § 131.13—to adopt a ‘definitive state-

ment’ in their water quality standards” regarding the use of 

“mixing zones,” which are generally defined as areas where a 

wastewater plant may allow concentrations of various efflu-

ents to exceed federal standards.  Id. at 873–74; 857.  While 

these “zones” were subject to certain federal restrictions, 

States had the ability to determine whether to use them or 

not.  However, in a 2011 “guidance” letter, the EPA categor-

ically stated that such mixing zones “should not be permit-

ted,” thus “eviscerat[ing] state discretion to incorporate mix-

ing zones into their water quality standards.”  Id. at 874.   

The Eighth Circuit concluded that this “guidance” was 

not merely an interpretation but rather a “new legal norm” 
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that should have been promulgated through notice and com-

ment.  Id.8  The court also referenced the fact that EPA’s ef-

forts to make substantive changes to its regulations through 

“guidance” could prove to be very costly for municipalities 

who “must either immediately alter their behavior [based on 

the new ‘guidance’] or play an expensive game of Russian 

roulette with taxpayer money, investing significant resources 

in designing and utilizing processes that—if these letters are 

in effect new legislative rules—were viable before the publi-

cation of the letters but will be rejected when the letters are 

applied as written.”  Id. at 868. 

Iowa League of Cities, like this case, supports the princi-

ple that courts must be active in ensuring that the “formerly 

flexible strata” of interpretive rules do not “ossify into rule-

like rigidity” by evading notice and comment or judicial re-

view.  Id. at 873.  And when that ossification occurs in a 

space where the States and the federal government regulate 

concurrently, or collaboratively, it may not be long before the 

“tyranny of small decisions” produces a sizeable and irre-

versible shift in the balance of state and federal power.  Id. 

In sum, requiring a notice and comment period for sig-

nificant changes to interpretive rules would have at least 

three salutary effects for state and local governments:  It 

would avoid undue disruption to state and local regulatory 

                                                 
 8 A similar analysis was applied to another regulation involving 

“blending,” which is a type of treatment process which various munici-

palities had hoped to use in their wastewater treatment plants.  See id. at 

858.  Whereas previous regulations had posed no absolute bar to using 

those types of treatments, another FDA “guidance” letter categorically 

stated that such treatments could only be used if there were “no feasible 

alternatives.”  Id. at 875.  As with the mixing zones, the Eighth Circuit 

concluded that this “guidance” was really a new legal norm that had no 

basis in any existing regulations and was invalid because it was not 

promulgated through a notice and comment procedure.  Id. at 876. 
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apparatuses that incorporate federal regulations and stand-

ards; improve federal policymaking by allowing regulated 

entities to participate in the regulatory process; and prevent a 

slow and creeping realignment of state and federal power.   

CONCLUSION 

For all of these reasons, the Court should affirm the 

judgment below. 

Respectfully submitted. 
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INTERESTS OF THE AMICI1 

The National School Boards Association 

(“NSBA”), founded in 1940, is a non-profit 

organization representing state associations of 

school boards, and the Board of Education of the 

U.S. Virgin Islands. Through its member state 

associations, NSBA represents over 90,000 school 

board members who govern approximately 13,800 

local school districts serving nearly 50 million public 

school students, including approximately 6.4 million 

students with disabilities.  NSBA regularly 

represents its members’ interests before Congress 

and federal and state courts and has participated as 

amicus curiae in numerous cases. 

 The Pennsylvania School Boards Association 

(“PSBA”) is a non-profit association of virtually all the 

public school boards in the state, pledged to the 

highest ideals of local lay leadership for public 

schools.  PSBA participates in appellate-level court 

cases as an amicus curiae, supporting school district 

positions in cases that raise issues of statewide or 

national interest, including cases involving the 

Individuals with Disabilities Education Act (“IDEA”).  

 The National Association of State Directors of 

Special Education (“NASDSE”) is a not-for-profit 

                                                           
1
 No counsel for a party authored this brief in whole or in part, 

and no person other than the amici curiae or their counsel 

made a monetary contribution intended to fund the preparation 

or submission of this brief. In accordance with Supreme Court 

Rule 37.2(a), counsel for both parties received timely notice of 

amici’s intention to file this brief and granted consent; the 

requisite consent letters have been filed with the Clerk of this 

Court. 
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organization established in 1938 to promote and 

support education programs and related services for 

children and youth with disabilities. Its members are 

the state directors of special education in the states, 

District of Columbia, Department of Defense 

Education Agency, federal territories and the Freely 

Associated States. NASDSE's primary mission is to 

serve students with disabilities by providing services 

to state educational agencies to facilitate their 

efforts to maximize educational and functional 

outcomes for students with disabilities.  

 

Amici and the state and local school officials 

they represent nationwide believe resolution of the 

issue at stake in this case is of exceptional 

importance, warranting this Court’s review.  Amici 

are concerned that if left intact, the Third Circuit’s 

decision regarding the outer limits of the IDEA’s 

stay-put provision potentially could inflict 

substantial harms on school districts and the 

students they serve by creating an incentive for 

parents to engage in protracted litigation rather 

than working collaboratively with educators to 

resolve disputes without delay.  

 

SUMMARY OF ARGUMENT  

The issue here concerns the proper 

interpretation of one word in the IDEA’s stay-put 

provision, 20 U.S.C. § 1415(j) (2014).  Stay-put 

requires that a child with disabilities be maintained 

in his then-current educational placement until the 

completion of any “proceedings” brought pursuant 

to the statute.  IDEA provides a complex set of 

procedural rights to parents and students to resolve 
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disputes about the special education and related 

services necessary to provide students with a free 

appropriate public education (“FAPE”).  Stay-put 

carries with it the obligation of the school district to 

pay the costs of the stay-put placement until the 

proceedings are completed. Interpreting the word 

“proceedings” to encompass appeals brought in 

federal court after a district court ruling in favor of 

the school district potentially inflicts significant 

harm on school districts and the children they serve.  

In an effort to avert these detrimental consequences, 

Amici strongly urge this Court to grant review.    

The Third Circuit’s extension of school 

districts’ obligations to pay for private school 

placements while stay-put continues through 

litigation—including appeals of trial court rulings in 

a school district’s favor—creates a perverse incentive 

for parents to prolong appeals simply to reap the 

benefit of private school tuition funded by public 

dollars.  Parents are much less likely to participate 

meaningfully in IDEA’s collaborative framework 

which requires educators and parents to work 

together to form education plans, or to hasten 

resolution of a dispute once a due process complaint 

has been filed, if stay-put requires the school district 

to continue paying for private school placements as 

long as the parent keeps appealing decisions 

favorable to the district. This type of prolonged, often 

futile, litigation frustrates the clear purposes of the 

IDEA to resolve disputes expeditiously, 20 U.S.C. § 

1415(b) (2014), and to encourage collaboration 

between parents and educators.   

Requiring a school district to shoulder the cost 

of maintaining a child’s private school placement 
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after a district court’s determination that the district 

has provided a FAPE funnels tens of thousands of 

dollars per year into an unnecessary placement. This 

misdirection of funds diminishes the resources 

available to school districts to serve other children 

with disabilities. The time and resources a school 

district must devote to protracted appeals on behalf 

of a single student similarly robs other children, both 

with and without disabilities, of needed educational 

services. In addition, an expansive reading of stay-

put, such as the Third Circuit’s, may have the 

unintended consequence of leaving the student at 

the center of the dispute in an inappropriate 

placement (as determined by lower court 

proceedings), as a result of the parents obstructing 

the processes meant to ensure timely delivery of a 

FAPE to  their child.  

A clear ruling from this Court regarding the 

outer limits of the financial obligations of a school 

district for a student’s stay-put placement would 

make the law consistent throughout the circuits, 

support the IDEA’s collaborative framework, and 

deter parents from pursuing unnecessary judicial 

appeals that inflict undue financial burdens and 

educational costs. 

REASONS FOR GRANTING THE WRIT 

The Individuals with Disabilities Education Act 

(“IDEA” or the “Act”) ensures that students with 

disabilities receive a FAPE. 20 U.S.C. § 1412(a)(1)(A) 

(2014). A cornerstone of the IDEA is the 

development of individualized education plans 

(“IEPs”) for students with disabilities to prepare 

them for future work, education, and living. The 
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IDEA encourages parents and educators to 

collaborate in developing IEPs by granting parents 

extensive procedural rights, such as allowing them 

to examine all records and to participate in meetings 

about the student’s educational placement. 20 U.S.C. 

§ 1415(b) (2014). 

When this collaborative process fails to produce 

agreement between the parents and schools, and a 

dispute results, the IDEA provides the additional 

safeguard of stay-put. With some limited exceptions, 

(i.e., violent students), this provision requires that a 

student remain in his or her then-current 

educational placement until all proceedings have 

been completed to resolve the dispute. 20 U.S.C. § 

1415(j) (2014). The question in this case centers on 

what “proceedings” Congress contemplated when it 

instituted stay-put. 

Courts of appeals have issued divergent decisions 

on this issue, causing a circuit split warranting this 

Court’s involvement to settle the question. In 

Andersen v. District of Columbia, 877 F.2d 1018, 

1024 (D.C. Cir. 1989), the D.C. Circuit determined 

that the student’s stay-put placement—and the 

associated payment obligation for private school 

placements—continued until issuance of the district 

court decision and no further. The Sixth Circuit 

agreed, in an unpublished opinion. Kari H. by & 

through Dan H. v. Franklin Special Sch. Dist., 125 

F.3d 855 (table), 1997 WL 468326 (6th Cir. 1997). 

The Ninth Circuit diverged from its sister circuits in 

Joshua A. v. Rocklin Unified Sch. Dist., 559 F.3d 

1036, 1040 (9th Cir. 2009), holding that the current 

educational placement must be upheld during the 

pendency of all proceedings, including appeals.  The 
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Third Circuit Court of Appeals in the instant case 

has now joined the Ninth Circuit. 

I. THE THIRD CIRCUIT’S DECISION 

IMPEDES EXPEDITIOUS RESOLUTION 

OF SPECIAL EDUCATION DISPUTES 

AND COLLABORATION BETWEEN 

PARENTS AND EDUCATORS. 

 

A. The Third Circuit has placed IDEA’s 

promise of prompt resolution at risk 

by extending reimbursement of 

private school tuition for a stay-put 

placement. 

 

The intent of the IDEA is to protect the access of 

students with disabilities to a FAPE, and to ensure 

their parents’ participation in developing their IEPs. 

See, e.g., Dell v. Board of Educ., 32 F.3d 1053, 1060 

(7th Cir. 1994) (quoting Senator Williams,2 121 

Cong. Rec. 37416, 94th Cong., 1st Sess. (Nov. 19, 

1975)). To ensure access to a FAPE for students with 

disabilities is not unduly delayed when disputes 

emerge between parents and educators, the IDEA 

calls for an expeditious administrative process:  the 

parties must engage and attempt to reach a 

resolution within 30 days of receipt of the due 

process complaint, 20 U.S.C. § 1415(f)(1)(B), 34 

C.F.R. § 300.510(b), (c); a due process hearing must 

be held and final decision issued within 45 days of 

the conclusion of the resolution period, 20 U.S.C. § 

                                                           
2 Senator Williams was the principal author of the original law 

now known as the IDEA. 
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1415(f)(1)(A), (B)(ii), 34 C.F.R. § 300.515(a); and any 

state administrative review of that decision must 

take place within 30 days of receipt of the request for 

review.  Delayed decisions harm students with 

disabilities by hindering necessary changes to their 

educational plans and postponing appropriate 

placement decisions. Dell, 32 F.3d at 1060.  The 

IDEA reflects a strong policy choice for prompt 

decision-making about a child’s education plans and 

placement, to avoid long periods of limbo for the 

child, while his parents dispute his appropriate 

placement though litigation.  

For this and other reasons, courts have long 

recognized the importance of avoiding prolonged 

legal proceedings under the IDEA.  The Third 

Circuit, in Muth v. Central Bucks Sch. Dist., 

acknowledged that the IDEA’s timeline for 

administrative proceedings protects the access of 

children with disabilities to educational programs. 

839 F.2d 113, 125 (3d Cir. 1988), rev’d on other 

grounds sub nom., Dellmuth v. Muth, 491 U.S. 223 

(1989). Citing Muth, a Delaware district court 

reasoned that protracted administrative and judicial 

proceedings undermine the IDEA’s goal to provide 

prompt resolutions. Slack v. Delaware Dep’t of Pub. 

Instruction, 826 F. Supp. 115, 121 (D. Del. 1993). 

The District of Columbia Circuit Court of Appeals 

similarly cautioned that judicial review should be 

expeditious to promote the IDEA’s goal of providing 

prompt resolution of disputes. Spiegler v. District of 

Columbia, 866 F.2d 461, 467 (D.C. Cir. 1989).  

This important statutory goal, rooted in educa-

tional policy, is thwarted by the Third Circuit’s 

interpretation of the stay-put provision and the 
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associated obligations of school districts to pay the 

costs of the placement until the exhaustion of all 

judicial appeals. This reading of the statute allows 

parents to obtain expensive private placements for 

their children at public expense as long as appeals 

are pending, thereby creating an incentive to extend 

the appeal period rather than to seek a prompt 

resolution of the educational dispute.  Congress 

intended the stay-put provision to ensure that 

students with disabilities would not be moved 

between schools during the pendency of a due 

process hearing, 20 U.S.C. § 1415(j) (2014), and to 

prevent school districts from unilaterally 

determining the placement of a student until the 

decision of an impartial hearing officer is rendered. 

20 U.S.C. § 1415(k)(3)(B) (2014). Congress did not 

intend for it to be used as a tool for obtaining 

expensive private placements at public expense 

while special education litigation moves through 

federal courts, especially (as here) after a trial court 

has ruled in the school district’s favor.  

B. The Third Circuit’s approach to 

stay-put disrupts the IDEA’s 

collaborative framework. 

The IDEA establishes an “interactive process 

[between parents and educators] for the child’s 

benefit, but it does not empower parents to make 

unilateral decisions about programs the public 

funds.” Gill v. Columbia, 93 Sch. Dist., 217 F.3d 

1027, 1038 (8th Cir. 2000). While the IDEA assures 

parents the right to challenge decisions made at an 

IEP meeting, it creates a framework for 

50



9 
 

collaboration that is designed to avoid the need for 

that eventuality by promoting cooperation.   

The IDEA requires involvement of both parents 

and school personnel in developing a child’s IEP. 20 

U.S.C. § 1414(d)(1)(B). This requirement is so critical 

to achieving the IDEA’s goals that courts have 

rebuffed parents’ complaints about deficient IEPs 

based on the parents’ own failure to collaborate.  For 

example, the Seventh Circuit held parents 

responsible for failing to collaborate with the school 

district in the IEP process and then blaming the 

school for not including certain components in an 

IEP.  Hjortness v. Neenah Joint Sch. Dist., 507 F.3d 

1060, 1066 (7th Cir. 2007).  Similarly, the Fourth 

Circuit found no fault attributable to the school 

district for an incomplete IEP when there was a lack 

of parental cooperation. M.M. v. School Dist .of 

Greenville County, 303 F.3d 523, 535 (4th Cir. 2002). 

Amici urge this Court to review this case to 

address the Third Circuit’s troubling interpretation 

of the stay-put provision in a manner that runs 

counter to the collaborative intent of the IDEA.  The 

appellate court has created an incentive for parents 

to prolong an inappropriate or unnecessary 

placement at public expense rather than work in 

good faith with educators to develop an appropriate 

education plan for their children.  In addition to the 

raft of procedural safeguards the IDEA provides to 

ensure parent involvement during the development 

of an IEP, 20 U.S.C. § 1414 (2014), the IDEA 

emphasizes collaboration by seeking early resolution 

of disputes. It requires mandatory resolution 

sessions within the first 15 days after a due process 

hearing request is filed, 20 U.S.C. § 1415(f)(1)(B) 
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(2014), and the opportunity for mediation in order to 

provide parents and school personnel the chance to 

find a solution short of legal proceedings, 20 U.S.C. § 

1415(e) (2014). Amici urge this Court to accept 

review of this case and to render an interpretation of 

the stay-put provision that encourages schools and 

parents to re-engage more quickly in a collaborative 

effort after working to resolve disputes as early as 

possible. 

 

II. THE CIRCUIT SPLIT ON THE 

DURATION OF STUDENTS’ PRIVATE 

STAY-PUT PLACEMENTS MUST BE 

RESOLVED TO AVERT PLACING 

SIGNIFICANT BURDENS ON PUBLIC 

FUNDS AND IMPOSING EDUCATIONAL 

COSTS ON CHILDREN WITH 

DISABILITIES. 

Amici urge this Court to grant review in light of 

the dramatic impact of the Third Circuit’s departure 

from the long-standing ruling in Andersen that 

restricted the duration of stay-put placements and 

more reasonably limited the financial responsibility 

of school districts to pay for private placements to 

the period preceding a district court’s judgment.  

Under the Third Circuit’s decision, school districts 

could potentially be forced to use taxpayer dollars to 

pay for additional years of tuition pending any 

further judicial appeal of a ruling in the school 

district’s favor—even if affirmed again.  These 

additional expenditures are particularly troubling 

because school districts must misappropriate 

resources intended to secure the benefits of the 

IDEA to all children with disabilities served by the 
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district in order to pay for an unnecessary—and 

sometimes inappropriate—placement for one child.    

School districts must similarly divert funds away 

from educational services to pay for the increased 

litigation costs that protracted appeals entail. 

Furthermore, this expenditure of funds does not 

necessarily serve the educational interests of the 

children whom the stay-put provision is intended to 

protect. 

A. When stay-put at a private 

placement remains in effect 

throughout judicial appeals, the 

financial burden on the school 

district increases substantially.  

Since the first enactment of the IDEA in 1975, 

the number of due process hearings has 

substantially increased.3 In 2004, Congress 

addressed the growing adversarial posture of 

educational decision-making under the IDEA, by 

amending the Act to promote a more collaborative 

framework and specifically to encourage informal 

dispute resolution without the need for due process 

hearings or court proceedings.4  See, e.g., 20 U.S.C. § 

1415(f)(1)(B) (mandatory resolution); 20 U.S.C. § 

1415(e) (mediation procedures). Despite these 

amendments, a parent’s decision to resort to the 

legal process to decide educational questions under 

the IDEA remains a costly, cumbersome, and often 

                                                           
3 Perry Zirkel, Longitudinal trends in impartial hearings under 

the IDEA, 302 EDUC. L. REP. 1 (2014). 

 
4 See Section I, supra. 
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contentious mechanism that inflicts significant costs 

on all who are involved in the proceedings.  

Disputes involving private placements are 

often particularly difficult to resolve quickly and 

collaboratively, especially if the parents become 

entrenched in their position.  Final resolution of 

such cases may take as long as five to six years. The 

instant case demonstrates how intractable such 

disputes can become. E.R.’s parents requested a due 

process hearing in December 2008, and nearly six 

years later the appeal proceedings remain pending.5 

Over this period of time, the burden of litigation 

costs for a school district continues to mount, adding 

to the financial burden of supporting the private 

school placement.  More importantly, the child at the 

center of prolonged special education litigation could 

spend almost half of the 12-13 years of his K-12 

education experience in a placement later found to 

be inappropriate.   

 

 1. The Third Circuit’s rule imposes 

 substantial additional costs on school 

 districts to fund stay-put placements. 

 

When appeal proceedings extend the benefits of 

private school tuition during the stay-put period, 

parents may view them as a vehicle for obtaining 

funding for their preferred placement without the 

need to prevail, even when that private placement 

                                                           
5See also School Comm. of Town of Burlington v. Dep’t of Educ. 

of Mass., 471 U.S. 359 (1985) (six years elapsed from the time 

of the due process request in 1979 until this Court’s decision in 

1985). 
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was later determined not to provide a FAPE. In fact, 

in most IDEA cases, the parents lose. By the time an 

IDEA case arrives at a federal circuit court of 

appeals, it has already been subject to review several 

times,6 making it likely that a district court decision 

in favor of a school district will be affirmed.  This 

result is borne out by statistics showing that federal 

circuit courts of appeals overwhelmingly affirm trial 

court decisions.7 

These odds do not deter parents convinced of 

the educational benefits of a particular placement for 

their child with disabilities.  When the cost of that 

placement is particularly high, the parents may see 

a great benefit to prolonged appeals.  For example, 

in Salley v. St. Tammany Parish Sch. Bd., the 

parents, facing costs totaling $748,096.47 over five 

years for their child’s private residential placement 

and related services, naturally—though 

unsuccessfully—sought to hold the school district 

responsible for as much of that cost as possible.  No. 

92-1937, 1994 WL 148721 (E.D. La. Apr. 18, 1994), 

aff'd, 57 F.3d 458 (5th Cir. 1995).  In Thompson R2-J 

Sch. Dist. v. Luke P. ex rel. Jeff P., 540 F.3d 1143 

(10th Cir. 2008), although the Tenth Circuit 

ultimately determined that the school district had 

                                                           
6 In some states, cases go through a second tier of 

administrative review after the due process hearing before 

making it to the district court level.  

 
7
 Chris Guthrie & Tracey E. George, The Futility of Appeal: 

Disciplinary Insights into the “Affirmance Effect” on the United 

States Courts of Appeals, 32 FLA. ST. U. L. REV. 357, 359 (2005) 

(reporting a 91% affirmance rate by federal courts of appeal in 

2003). 
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provided a FAPE, the district still had to pay for 

more than four years of tuition at the Boston 

Higashi School.  At today’s tuition rates,8 this would 

amount to over $500,000 for the student’s residential 

placement. In Luke P., the school district, not the 

parents, sought the appeal, but the stay-put 

provision still required the school district to fund the 

placement until completion of the proceedings. 

These outcomes demonstrate the monumental 

costs that could be imposed on a school district if it is 

required to pay for a stay-put placement beyond a 

district court decision finding that the district has 

provided a FAPE. Amici view the Court’s acceptance 

of this case as imperative to rein in the Third 

Circuit’s expansive reading that creates an incentive 

for parents—despite unfavorable rulings—to pursue 

appeals in an effort to prolong costly private school 

placement at public expense.  

In this case, the Ridley School District was 

required to pay $57,658 for E.R.’s private school 

placement.  This amount is much more than the 

school district otherwise would have borne under a 

proper reading of the stay-put provision. But even 

this significant sum does not fully demonstrate the 

magnitude of the impact the Third Circuit rule could 

impose. To provide further illumination, amici offer 

the following examples based on previous IDEA 

private placement cases: 

 In School Comm. of Burlington v. Dep’t of 

Educ. of Mass., 471 U.S. 359 (1985), six 

years transpired between the due process 

request and this Court’s ruling. Although 

                                                           
8
 Boston Higashi School, http://www.bostonhigashi.org/about.php?id=1. 
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Burlington involved tuition reimbursement 

for only one year, if a similar dispute were 

to arise in the Third Circuit today, the 

school district would potentially be 

required to pay for the private school 

placement during the entire six years of 

litigation—approximately $256,000 using 

current tuition rates.9 

 In Forest Grove Sch. Dist. v. T.A., 557 U.S. 

230 (2009), the parents withdrew the 

student as a junior from public school and 

unilaterally placed him in a private school 

in the spring of 2003.  The hearing officer 

found the school district had failed to 

provide a FAPE and ordered the district to 

reimburse the cost of the private 

placement.  Using the tuition rate of 

$5,200 per month cited by the district court 

on remand, 675 F.Supp.2d 1063 (D. Or. 

2009), the school district could have been 

liable for $57,200 to pay for the eleven 

months until the child’s graduation.  On 

remand, however, the court denied 

reimbursement. The parents again 

appealed. Under the Third Circuit’s ruling, 

had the student been in elementary school 

rather than high school, the potential cost 

to fund the placement throughout  the 

nearly nine years of legal proceedings 

would have been over half a million 

dollars. 

                                                           
9
 Carroll School, http://www.carrollschool.org/admissions/tuition-fees. 
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 In Farzana K. v. Indiana Dep’t of Educ., 

No. 2:05-CV-266 JVB, 2009 WL 3642748 

(N.D. Ind. Oct. 30, 2009), the stay-put 

placement remained in effect for three 

years from the time of the due process 

request through the time of the district 

court’s ruling. The school district was 

required to pay $872,496 in tuition costs 

for this period of time. The case was 

appealed to the Seventh Circuit and was 

remanded back to the district court. 473 

F.3d 703 (7th Cir. 2007). Had the 

obligation to pay tuition continued until 

the appeal proceedings ultimately 

concluded in 2009, the district would have 

been responsible for approximately 

$1,744,992 in tuition costs.  

 Amici recognize the responsibility of school 

districts to fund private placements when necessary 

to provide a FAPE to a child with disabilities. 

Indeed, school districts sometimes consent to private 

placements during the IEP process. The case 

examples above are not intended to challenge the 

propriety of the stay-put requirement itself, but 

rather to illustrate the significant increase in public 

funds the Third Circuit’s decision will force school 

districts to divert away from serving other children, 

both with and without disabilities, in order to 

subsidize the costs of one unnecessary or 

inappropriate private placement pending the 

resolution of protracted judicial appeals.
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2. The Third Circuit’s rule increases 

the cost of IDEA litigation to school 

districts, thereby draining public 

funds away from the provision of 

educational services. 

Public school districts must underwrite not only 

the costs of private school tuition for years of 

litigation under the Third Circuit’s stay-put 

interpretation, but also the costs of the litigation 

itself. From 1999 to 2000, schools spent 

approximately $146.5 million on special education 

mediation, due process, and litigation costs under 

the IDEA.10  During this time, school districts spent 

an average of $8,000 to $12,000 for each due process 

hearing or mediation alone.11  It is reasonable to 

assume that these expenditures from 15 years ago12 

would be substantially higher today.  Of course, the 

longer the proceedings continue, the more legal fees 

will be incurred by both sides. By creating incentives 

for parents to prolong appeals, the Third Circuit’s 

rule unnecessarily promotes just such an 

unfortunate result.  

                                                           
10 Jay G. Chambers, What are we spending on procedural 

safeguards in special education, 1999-2000, Spec. Educ. 

Expenditure Proj., at v (2003), available at 

http://csef.air.org/publications/seep/national/Procedural%20 

Safeguards.pdf. 

 
11 Id. 

 
12 These expenditures are the most recent reported figures 

Amici were able to discover through on line research. 
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Any increase in school district expenditures on 

legal fees is particularly regrettable because it 

means already-scarce public funds are diverted away 

from providing educational services to all children, 

with and without disabilities, into legal proceedings 

that may not end up serving the educational needs of 

the child(ren) at the center of the dispute.  Local 

budget constraints and continuing federal shortfalls 

in special education funding13 already make it 

difficult for school districts to meet their IDEA 

obligations.  Any rule that increases the need for 

schools to spend money on litigation rather than 

educating children is detrimental to the Act’s very 

purpose. 

There are also non-monetary costs associated 

with these proceedings, including teachers being 

pulled from classrooms, sometimes for one to two 

weeks to prepare for and testify at hearings.14 In 

such situations, teachers are being required to spend 

time on resolving one case instead of providing 

educational services needed by multiple students.  

Qualified special education teachers currently are in 

short supply, making their absence from the 

classroom a particular burden on schools, teachers 

and students alike.  Special education teachers 

themselves already face untold demands in carrying 

                                                           
13

 NATIONAL SCHOOL BOARDS ASSOCIATION, ISSUE BRIEF ON 

INDIVIDUALS WITH DISABILITIES EDUCATION ACT:  EARLY 

PREPARATION FOR REAUTHORIZATION 8 (Feb. 2014) (showing 

2014 federal appropriations for IDEA funding amounted to a 

little over 15% of the total cost of providing special education 

services despite Congress’ original promise to provide 40%).  

 
14 Perry A. Zirkel, Transaction Costs and the IDEA, EDUCATION 

WEEK, May 21, 2003, at 44. 
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out their daily responsibilities in the classroom; the 

added stress of involvement in legal proceedings is a 

heavy burden.  

While teachers are tied up in administrative and 

judicial hearings, schools must hire substitutes, who 

may not be licensed to teach special education, or, 

depending on state law, may not even be required to 

hold a college degree.  Thus, students in those 

classrooms with substitutes may not receive the 

benefit of a qualified professional providing the 

services they need.   

In addition to teachers, other school staff, such as 

aides, counselors, and specialists (e.g., speech/ 

language, occupational, and physical therapy) may 

be drawn away from their primary responsibilities 

into due process and judicial proceedings.  During 

their absence, the students they serve may be 

deprived altogether of the educational benefits and 

assistance these staff provide.  

 

CONCLUSION 

 For the reasons set forth above, amici believe 

the issue at stake here is of exceptional importance 

and urge the Court to grant review in order to set 

properly the outer limits of the stay-put provision.   
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Engaging with the U.S. Department 
of Education to Discuss Its Impact 
on School Operations
federal insider has featured several articles  
explaining how the U.S. Department of Education 
(ED)—through regulations, waiver conditions, direc-
tives, and guidance—have usurped local governance of 
public education and imposed costly mandates. When 
ED takes action that impedes local governance or im-
perils board budgets, NSBA responds to protect local 
school board interests. 

But NSBA is not only reacting, we also are at-

tempting to educate ED on how its actions—planned 
or implemented—impact local boards of education and 
school operations. Through dialogue and collaboration 
with ED at its planning and drafting stages, we aim to see 
agency action that is more supportive of local school 
boards, and their needs, budget con-
straints, and operational hurdles. 

One example is the recent  
federal agency guidance on racial 
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discrimination in student dis-
cipline. On Jan. 8, ED and the 
U.S. Justice Department issued a 
lengthy Dear Colleague Letter ad-
vising that discriminatory practices 
in the administration of student 
discipline could be a violation 
of Titles IV and VI of the Civil 
Rights Act of 1964. 

The letter said that its purpose 
was to “help public elementary 
and secondary schools administer 
student discipline in a manner that 
does not discriminate on the basis of 
race.” However, the legal standards 
that ED and Justice announced—
and the way those standards would 
be applied to public school boards—
were general and nonspecific. The 
full text of the letter is available 
here http://www2.ed.gov/about/
offices/list/ocr/letters/colleague-
201401-title-vi.html. 

Of course school boards do not 
wish to discriminate against any 
race, nor run the risk of a federal 
agency investigation or discover 
that their district violated the Civil 
Rights Act. Understanding how the 
departments are applying the Civil 
Rights Act to student discipline—
the “ground rules” they are going to 
apply to public schools—is critical 
to school boards and their attorneys. 

The Justice Department 
accepted NSBA’s request that it 
present a webinar on the topic to 
our Council of School Attorneys 
(COSA), and interested board 
members and administrators. 
Anurima Bhargava, Chief of the 
Educational Opportunities Section 
of the Civil Rights Division of the 

Justice Department, provided an 
explanation of her department’s 
guidance during the COSA webi-
nar in March. She also answered 
questions from participants and 
staff from NSBA’s General Coun-
sel Office. 

Bhargava then joined Catherine 
E. Lhamon, Assistant Secretary 
for Civil Rights at ED, at COSA’s 
annual school law seminar in New 
Orleans, where they presented the 
departments’ guidance. The ques-
tion-and-answer segment lasted 
almost an hour, with Bhargava and 
Lhamon fielding questions about 
the student discipline guidance and 
other federal agency issues affecting 
school boards. Some of the ques-
tions included:

• There can be variations in posi-
tions taken by the Office of Civil 
Rights (OCR) staff among the 
different geographic areas of the 
U.S. What efforts are taken to 
make sure that there is consistency 
in interpretation?

• When OCR released the harass-
ment guidance letter in October 
2010, NSBA responded with a let-
ter asking for clarification regarding 
the apparent expansive reading of 
Davis v. Monroe. OCR responded 
by saying that its guidance was to 
be read as an enforcement standard 
only. If it is just an enforcement 
standard, why are ED and Justice 
entering bullying/harassment cases 
as amicus, pushing enforcement 
standard to, in essence, expand the 
Davis v. Monroe deliberate indif-
ference standard? 
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• The discipline and race discrimination guidance seems to 
weigh numeric data very heavily. Besides working with 
districts to evaluate the data, policies, and practice, how 
do you advise a school attorney to take practical mea-
sures to help schools meet OCR’s goal of ensuring that 
“disciplinary discretion is exercised in a nondiscriminato-
ry manner?”

• Will the departments make available policies that they 
consider model that would minimize the risk of findings of 
disparate impact violations? 

Through these questions, ED and Justice gained a 
healthy understanding of the complexities involved in 
applying their racial student discipline guidance to the 
everyday operations of a typical public school. They 
also heard school board concerns about being judged 
on numbers when what really matters is school safety. 

The repeated and resounding refrain from ED and 
Justice was that, for them, “context matters” in assess-
ing whether a school system’s discipline practices con-
stitute a federal civil rights violation. Unfortunately, 
the refrain regarding context without express defini-
tions leaves districts hoping that whatever proactive 
steps they do take will meet the departments’ contex-
tual catchall. 

NSBA will continue to raise the point that en-
forcement standards still need greater clarity. Until the 
departments change their position or further clarify 
their posture, school boards should continue to make 
discipline decisions based on the facts of the circum-
stances and the needs for a safe, effective learning 
environment. 

When ED takes 
action that impedes 
local governance 
or imperils board 
budgets, NSBA 
responds to protect 
local school board 
interests. But we also 
are attempting to 
educate ED on how 
its actions—planned 
or implemented—
impact local boards 
of education and 
school operations. 
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nsba has been leading the charge to keep pace with 
the federal government’s unprecedented issuance of 
guidance, proposed rules, and FAQs. These are actions 
aimed at implementing the Obama administration’s 
agenda without Congressional input. 

Earlier this year, federal agencies issued proposed 
rules regarding amendments to anti-discrimination 
policies and changes to school lunch wellness policies. 
They also proposed rules on notices for the collection 
of information about certain programs. Both of these 
will have a direct impact on the operations of schools. 
At the same time, they downplayed or chose not to 
acknowledge the resulting financial and operational 
interruptions to school districts.

NSBA continues to monitor federal agency action 
closely, and shine a light on the ways in which the fed-
eral government may be intruding on the governance 
and operations of local school districts.

THE AMERICANS WITH DISABILITIES ACT  
AMENDMENTS OF 2008
In late January, the U.S. Department of Justice issued 
a proposed rule regarding the rights of persons with 
disabilities that it said was necessary to incorporate 
into the 2008 ADA Amendment changes. The chang-
es were to Title II, which is anti-discrimination in 
programs run by state and local governmental entities, 
including public schools, and to Title III, which has to 
do with public accommodation.

In comments to the proposed rule, NSBA support-
ed the agency’s efforts to promote consistency in the 
application of the ADA across federal agencies and 
prevent confusion among public schools. 

Justice said it believes the changes are due to Con-
gress’ focus on a particular group of individuals and 
their perceived past discrimination. Specifically, this 
group was made up of individuals at the post-secondary 
level needing extended test time as an accommodation.

However, NSBA identified for other populations 
with disabilities that Justice did not contemplate, such 
as elementary and secondary students, who will be 
impacted directly by amendments.

NSBA also voiced its concerns about implemen-
tation costs to school districts. School districts are 
incurring costs in serving disabled students under Title 
II in ways that go far beyond just providing extended 
test times. 

Keeping Pace with Continued 
Federal Overreach in Education
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NSBA sought clarification for handling conditions 
of both employees and students that are recurring or in 
remission. In particular, a school district is not obliged 
under the 2008 amendments to create an accommo-
dation plan when a student’s condition is not active. 
The responsibility is on the student to present medical 
evidence for an ADA accommodation when the con-
dition becomes active again.

THE IMPACT OF PROFESSIONAL DEVELOPMENT IN 
FRACTIONS IN FOURTH GRADE
This spring, ED announced that it planned to collect 
student achievement data from fourth-grade teachers 
who receive professional development on teaching 
fractions. The department sought approval for the 
data collection from the Office of Management and 
Budget (OMB).

NSBA found that ED was asking for much more 
than to see if there was any improvement in student 
achievement if their teachers received 
training in fractions instruction. ED is 
asking for permission to conduct a ran-
dom-trial study of a group of fourth-
grade teachers from certain Georgia 
and South Carolina elementary 
schools. It would provide professional 
development for the teachers, and 
then test the students in spring 2015 
to see if there was any improvement 
on their use of fractions.

NSBA commented on monetary 
and non-monetary impacts that the 
data collection would have on the se-
lected school districts and teachers as 
OMB contemplates whether to permit 
ED to conduct the random-trial study.

LOCAL SCHOOL WELLNESS POLICY IMPLEMENTATION
The U.S. Department of Agriculture (USDA) in Feb-
ruary issued proposed rules to implement the amend-
ments Congress made to the Healthy, Hunger-Free 
Kids Act of 2010, which affects school breakfast and 
lunch programs. 

In its comments, NSBA stated that the act imposes 
numerous new responsibilities on school districts with-
out sufficient federal funding and resources. Some pro-
visions even threaten to reduce the revenue of school 
districts from non-federal sources—an unwarranted 
federal intrusion on the operations of school districts.

The legal concerns NSBA raised in its April 
comments include the federal overreach proposed by 
USDA in attempting to institute sweeping regulatory 
language. This language would restrict the market-
ing or promotion of foods and beverages that are not 
served in a school building during the school day.

For example, the school newspaper would be pro-
hibited from running an advertisement for Starbucks 
showing a picture of a coffee or food product for sale. 
Schools would not be permitted to sell billboard space 
or display on a scoreboard in its stadium to food or 
restaurant companies. The proposed rule could require 
districts to breach existing contracts with vendors.

NSBA also voiced its objections to USDA’s at-
tempts to overstep its authority by trying to prohibit 
students and parents from bringing foods and/or bever-
ages onto school grounds during the day for classroom 
parties and celebrations, cultural food days, etc. Such 
efforts are not permissible under the current language 
of the act. A prohibition of these foods would interfere 
with classroom instructional climate. 

LAST

Federal agencies continue to issue 
proposed rules while downplaying 
or choosing not to acknowledge 
the resulting financial and 
operational interruptions to 
school districts.
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On the Horizon: How 11 Percent 
Could Change Everything
before a single vote is cast on election day, we 
know that at least 60 members of Congress will not 
return in their current roles for the 114th Congress 
in January 2015. That’s about 11 percent of the U.S. 
House and Senate combined. A few may return in 
new roles (13 current House members are running 
for the Senate), but most have announced retirement 
(31), resignation (10), running for a non-federal of-
fice (five), or passed away during the last year (two). 
Are your U. S. Senators or Member of Congress 
among them?

While turnover for the 2014 election cycle is not that 
unusual compared to other election cycles, the impact 
on education policy could be immense, given who is 
leaving. For example, Sen. Tom Harkin (D-Iowa), chair 

of the Health, Education, Labor & Pensions Commit-
tee and chair of the Appropriations Subcommittee for 
Education, is retiring after 30 years of service. Rep. 
George Miller (D-Calif.), highest ranking Democrat on 
the House Education & Workforce Committee, is also 
retiring after 40 years in Congress. Six other members 
of the Education Committees or Appropriations Sub-
committees of the House and Senate also are departing 
this year.

Further, 36 U.S. Senate seats are up for election in 
2014, along with all 435 House seats. What impact 
this has on education funding and policy, gridlock 
in Congress, or overreach by the Executive Branch 
remains to be seen. Every election year is important—
because even 11 percent could change everything. 

68



Selective Federal Intrusion by the 
USDA has Federal Insider SMH
in internet slang, smh means “shaking my head.” 
Federal Insider is shaking its head over the U.S. De-
partment of Agriculture’s (USDA) refusal to follow a 
directive from Congress to provide flexibility regarding 
school meals in the Healthy, Hunger-Free Kids Act. 

Congress directed the Secretary of Agriculture to 
establish a waiver approval process within 90 days of 
enactment of the FY 2014 appropriations bill. States 
could grant waivers for the 2014-15 school year to any 
local educational agency that certifies it cannot operate 
a food services program without incurring increased 
costs to comply with new school breakfast standards or 
competitive food rule. Schools with waivers would get 
technical assistant to help them meet the requirements. 

Congress’ directive came in the form of an Explan-
atory Statement for the FY 2014 Consolidated Ap-
propriations bill. While not binding (because it is not 
part of the statute itself), an Explanatory Statement 
is considered a very strong indication of Congressio-
nal intent that the Executive Branch would normally 
make every effort to satisfy.

A waiver process would provide much-needed flexi-
bility to school districts struggling to comply with 
unfunded mandates under the act. Unfortunately, the 
USDA has refused to establish the waiver process. In a 
letter to Congress, the USDA Secretary Tom Vilsack 
stated that his department is prohibited by federal law 
from waiving these regulations and from authorizing 
state agencies to do so. “USDA is respectfully unable 
to comply with the directive to establish a waiver 
process,” he wrote.

This explanation would make sense—if the depart-
ment had not already granted permanent flexibility 

from other regulations governing school meals. In Jan-
uary, USDA directed states to take a flexible approach 
to assessing compliance with the grains and meats/
meat alternates weekly ranges because of the opera-
tional challenges to school food authorities.

The department has not explained why it has 
authority to waive some regulations, but not others. 
This selective approach to granting flexibility to cash-
strapped school districts is yet another example of fed-
eral overreach. That is why NSBA supports HR 3663, 
the Reducing Federal Mandates on School Lunch Act. 
It would prohibit the secretary from implementing, 
administering, or enforcing specified rules and reg-
ulations on districts who cannot comply with those 
regulations without seeing increased costs.  
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Is Your District Ready for 
Competitive Foods Standards? 
the healthy, hunger-free kids Act required the 
USDA to issue mandatory national standards for 
competitive foods, such as those sold through vending 
machines, school stores, fundraisers, and a la carte 
items in the cafeteria.

Before the act, the department’s authority to regu-
late competitive foods was limited to foods sold in the 
food service area during meal periods. In contrast, the 
new regulations include nutrition requirements for all 
foods and beverages sold on school campuses during the 
school day outside of the federal school meal programs.

USDA standards for competitive foods are based on 
the same dietary guidelines that govern school meals, 
such as school lunch and breakfast. School districts must 
also meet requirements for maintaining records and 
documenting compliance for food sold in areas outside 
the control of the school food service operation. 

These standards become effective July 1. NSBA is-
sued three sets of recommendations to the department 
to restore local flexibility in the standards, and actively 
supports the Reducing Mandates on School Lunches 
Act. NSBA will continue to advocate for an appropri-
ate role for the federal government in child nutrition.

Federal Insider offers some strategies to help school 
districts implement the competitive foods standards, min-
imize revenue loss, and document the impact of the new 
regulations. Your state school boards association is a great 
resource to help you and your district administrators to:

1.Determine state exemptions: The standards 
authorize (but do not require) state agencies to waive 
competitive foods standards for fundraisers that are 
infrequent in nature. Determine whether or how the 
state agency responsible for school meal programs will 
exempt infrequent fundraisers. If the state agency does 
not act, there is no exemption. The impact of compet-
itive foods standards on fundraising revenue for school 
districts could be mitigated by state action. 

2. Sustain revenue from competitive foods: School 
districts can still raise revenue for school programs and 
activities from items that meet the competitive foods 
standards. Examples could include light popcorn, low-
fat granola bars, and fruit cups in 100 percent juice. 

Further, competitive food standards apply to the 
school campus during the school day, defined as mid-
night until 30 minutes after the school day has ended. 
Fundraising activities after the school day (such as 
weekend athletic events) or off school premises do not 
have to comply with the standards.

3. Determine the impact of competitive foods 
standards on the school district as a whole. Much of 
the available data on the act looks only at the school 
food authority. Competitive foods standards add 
recordkeeping and documentation requirements and 
potentially reduce revenue to school districts. The act 
is up for reauthorization by Congress in 2015. Deter-
mining whether the costs are covered by your federal 
reimbursement and whether educational programs that 
rely on revenue from competitive food sales have been 
curtailed can help inform future policy. 

USDA Smart Snack in Schools: USDA  
“All Foods Sold in Schools”  
Summary: http://www.fns.usda.gov/sites/default/ 
files/allfoods_flyer.pdf

NSBA Advocates for Local Flexibility in  
Child Nutrition Programs 
https://www.nsba.org/advocacy/federal-legislative-
priorities/child-nutrition
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e-rate redesign to 
support Broadband 
in schools not a 
‘Granny Mobile’
anyone watching broadcast tv 
recently likely has seen Buick 
commercials showing confused 
people unable to recognize the 
product due to its comprehensive, 
contemporary redesign. Adver-
tisers call this overcoming “false 
familiarity.” The same could be 
true for the E-rate program that 

provides $2.5 billion in financial 
support to schools and libraries for 
Internet access. The Federal Com-
munications Commission (FCC) 
made a sharp turn this summer to 
support broadband installation in 
schools with E-rate funds. As a re-
sult, school districts that have not 
participated in the E-rate program 

may find themselves eligible for 
certain funds and current benefi-
ciaries will find many changes in 
the program for FY 2015. 

Is E-rate 2.0 for you? Here are a 
few Federal Insider tips on simplifi-
cation, savings, and other changes 
to the program: 

•	Got friends? Applications from 
consortia will be reviewed faster 
than those from individual 
schools and districts. 

•	Bulk purchasing power: The 
FCC will create “preferred 
master contracts” and has au-
thorized purchasing through the 
federal General Services Ad-
ministration (GSA) for better 
pricing. 

•	Less paperwork: Applicants are 
no longer required to have tech-
nology plans in order to qualify 
for E-rate.

•	Even less paperwork: An online 
portal and electronic filing will 
make it easier to apply. 

Freeze  
Frame
Federal overreach  
on hold until after 
election Day?

OCr
data Collection
oCR’s data collection 
means more work for 
school districts
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Other MajOr ChanGes
Category 1 (Internet access): 
Funding for Internet connections 
to school buildings remains a top 
priority.

Category 2 (Internal connec-
tions): The FCC approved two 
big changes in the way internal 
connections are funded in order 
to get broadband into classrooms. 
Category 2 includes such items as 
routers, switches, wireless access 
points, internal cabling, racks, 
wireless controller systems, firewall 
services, uninterruptable power 
supply, and related software. 

Designated funding: As part 
of the pivot to broadband, the FCC 
designated $1 billion annually for 
internal connections—but only 
for broadband distribution services 
and equipment. This year there was 
no funding at all for Category 2 
services, so the change could infuse 
new funding to districts that need it. 

New funding method: The 
other major change to Category 2 
is the distribution method. E-rate 
historically provides support based 
on the percentage of students 
eligible for free and reduced-priced 
lunch, and Category 1 services will 
continue to be distributed this way. 

For Category 2 funds, however, 

the FCC approved a two-year test 
program that distributes funds on a 
per-student basis of $150 per pupil. 
As a result, school districts that 
have not been eligible for Catego-
ry 2 funding in the past may find 
themselves eligible for per-student 
funding. At the same time, current 
beneficiaries may receive less sup-
port. It remains to be seen which 
school districts gain or lose under 
the test program, which is why the 

Federal Insider is published 
quarterly for participants of the 
National Connection program.
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Federal need e-rate 101? nsBa’s Issue 

Brief will bring you up to speed.  
http://www.nsba.org/sites/default/files/reports/e-rateIssueBrief_10_2_14.pdf

Federal Insider tip 
A two-year test program alters the 
distribution of Category 2 (internal 
connections) funds in a way that could 
direct resources to districts that may 
not have been eligible in the past and/
or change how much funding current 
beneficiaries receive. under the pilot 
program, applicants receive a per-student 
benefit of $150 instead of funding 
determined by the percentage of students 
eligible for free and reduced price lunch. 
It is unclear which school districts will 
gain or lose under the test program, and 
the FCC will evaluate the results after two 
years to determine whether per-student 
distribution will continue.
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e-Rate Redesign to Support Broadband in Schools

FCC will evaluate the results after two years to deter-
mine whether the per-student distribution method will 
continue. 

redesIGn, nOt wIndFall
While broadband is an exciting development for schools 
and libraries, it is not without a downside. The FCC 
modernization plan does not include additional funding 
for E-rate. In order to redirect resources to broadband, 
the FCC is eliminating support for older “legacy” services 
that many districts have come to rely on staff. School 
districts currently receiving E-rate may be impacted now 
that support will be completely eliminated for:

•	Paging

•	Email

•	Web hosting

•	Voice mail

•	Directory assistance

•	Text messaging

•	Custom calling features

•	Direct inward dialing (“DID”)

•	900/976 call blocking 

•	Inside wire maintenance plans

Further, support for voice telephone services will be 
phased out, including local and long distance service, 
800 service, satellite telephone, Centrex, wireless 
phone service, including cellular, and voice over IP. 
The FCC estimates savings of $1 million a year from 
these changes. 

NSBA has urged the FCC on multiple occasions to 
“do no harm” to schools under E-rate modernization, 
and advocates for a permanent increase in funding. 
For more information, go to http://www.nsba.org/news-
room/nsba-comments-future-funding-needs-e-rate.

On the hOrIzOn: even MOre ChanGes FOr e-rate
Federal Insider predicts that even more changes are on 
the way for E-rate, including: 

•	Updates to the Eligible Services List for FY 2015.

•	Changes to and simplification (we hope) of key 
forms.

•	Funding increases in response to advocacy by NSBA 
and others.

•	Changes to Category 1 funding for Internet connec-
tivity.

In keeping with our Buick commercial, the old 
E-rate program is disappearing in the rear-view mirror, 
and Federal Insider is looking ahead to more changes 
on the horizon.   

lASTFIRST
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Freeze Frame: Federal Overreach 
on hold until after election day
federal insider has noticed that several pending  
policies are at a standstill—could it be that school dis-
tricts will get slammed after the mid-term elections? It 
may be just a coincidence, but several controversial pro-
posals have been in limbo for weeks or months, including:  

•	Proposed national professional standards for educa-
tion and training for all school food personnel.

•	Proposed national requirements for implementing 
local school wellness plans, including new restric-
tions on marketing.

•	Final standards for competitive foods (an interim 

final rule went into effect July 1, but is not yet final).

In addition, some helpful and important bills are 
delayed as well. For example, funding for federal 
programs was temporarily extended until Dec. 11, 
but an actual appropriations bill (including needed 
waiver for schools struggling to comply with Nation-
al School Lunch standards) is not yet passed for the 
fiscal year that began on Oct. 1. 

Congress returns on Nov. 12 for a Lame Duck 
session. While Federal Insider has enjoyed the relative 
respite from federal overreach, we hope this isn’t just 
the calm before the storm.     

FIRST
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OCr’s data Collection 
Means More work for 
school districts 
in previous issues of Federal Insider, 
we discussed the 2013 requests by 
the U.S. Department of Education’s 
Office for Civil Rights (OCR) to 
expand the breadth and depth 
of categories of information that 
school districts would be required 
to collect and report in its responses 
to OCR’s mandatory biennial Civil 
Rights Data Collection (CRDC). 

Through public comment, we 
brought to OCR’s attention the 
multitude of concerns of school 
districts that may have not been on 
OCR’s radar when it was seeking 
government approval to expand its 

categories of inquiry.
Those concerns included issues 

surrounding OCR’s questionable 
legal authority that federal laws 
governing other sub-offices in the 
department gave OCR the oppor-
tunity to require districts to com-
pile data to be submitted for OCR’s 
own data collection. 

In addition, NSBA raised 
concerns about OCR’s proposal to 
require school districts to compile 
and report data points that, on 
their face, have no civil rights im-
plications for students whatsoever. 

These data points do not reflect 

any impact on students’ equal op-
portunities to access a district’s ed-
ucational program, have definitions 
that are inconsistent with state law, 
place a heavy financial burden on 
districts, and, for some categories, 
involve issues of criminal law, not 
civil rights or education law.

Notwithstanding these con-
cerns, the department reported this 
spring that “each [of the proposed 
data categories] is necessary to 
ensure compliance with the civil 
rights laws and that, individually, 
and in total, the burden is justified 
by the need for the data.”

Subsequently, the Office of 
Management and Budget (OMB) 
approved OCR’s request for expan-
sion of the data categories for the 
2013-14 and 2015-16 school years 
for which it can mandate schools 
to collect and report.

what dOes that Mean nOw? 
While busy starting a new school 
year this fall, every public school 
district must also begin compiling 
voluminous amounts of data about 

FIRST

“ every public school district 
across the country must 
also begin compiling 
voluminous amounts of data 
about their schools from the 
2013-14 sY for submission 
to the department to meet 
their obligations under the 
mandatory CrdC.”

75



National Connection:  A partnership service of 
your state school boards association and NSBA.  
Copyright National School Boards Association 2014

6

Federal Insider  // FAll 2014

PReV NeXT

their schools from the 2013-14 SY for submission to 
the department to meet their obligations under the 
mandatory CRDC. 

The window for submission of these numerous data 
points is expected to run from September into January 
2015. Moreover, because the even-more expanded 
mandatory data categories for the 2015-16 CRDC 
reporting were also approved, districts would be wise 
to begin changing or reformatting their data collection 
and storage systems during the next school year to be 
prepared to collect the new categories of data required 
for the following reporting year. 

If OCR requests further expansions of the CRDC 
categories beyond the 2015-16 school year, OMB 
might find any information helpful  that school dis-
tricts can provide about the realities of compiling and 
reporting the existing, overly burdensome CRDC data. 
This includes how much money from their already 
strapped budgets that districts had to spend to re-
spond to the 2013-14 and 2015-16 CRDC collections. 
Raising concerns over how many public dollars will be 
diverted away from actual education of students may 
push OMB to review future expansion requests from 
OCR with a more critical lens. 

expandInG InvestIGatIve sCOpe
Given that OCR has received approval to delve into 
a new level of detail of school operations, it appears 
that it is expanding its investigative scope. OCR 
already routinely reviews districts’ CRDC data for any 
questionable trends or “suggestions” of discrimination 
or disproportionality taking place within a district, 
whether in response to an individual complaint or for 
a potential unsolicited compliance review. 

It also uses CRDC data to determine whether 
there is possible evidence that a school district may be 
discriminating against a particular student (or group 
of students) on the basis of race, national origin, sex, 
disability, religion, English language acquisition, etc., 
with respect to such things as discipline, bullying, 
harassment, receipt of special education and/or English 
language acquisition services. 

However, OCR’s latest initiative now seems to 

involve reviewing a district’s CRDC data to find any 
evidence of students experiencing unequal educational 
opportunity and access within the same school and 
school district, such as not having more experienced 
teachers, enough support staff (i.e., counselors, nurses, 
school resource officers), availability of special edu-
cation staff, and the availability of gifted or advanced 
placement courses and foundation courses that may 
prepare students for college and careers.

Consistent with this initiative coming through the 
CRDC expansion, Secretary of Education Arne Duncan 
said in mid-summer about a program related to more ex-
perienced teachers in high-poverty, high-need schools, 
“[t]his is one part of a larger educational equity conver-
sation in which we’re working to promote fiscal equity, 
as well as equal access to high-quality preschool (which 
most states do not require their districts to provide), 
rigorous college and career-ready coursework, social 
and emotional support, and fair and appropriate school 
discipline policies.” Read his statement here: http://
www.whitehouse.gov/the-press-office/2014/07/07/press-
briefing-press-secretary-josh-earnest-772014.

whY shOuld sChOOl dIstrICts Be aware OF 
thIs new ‘InItIatIve’? 
Now that the department is looking at “fiscal equity,” 
this could be the basis for a new wave of challenges to 
school district practices—unequal educational oppor-
tunity because of a school district’s decision making 
regarding staffing, curriculum choices, or resource 
provisions (i.e., textbooks, computers, teacher quality 
impacting student outcomes, delivery of educational 
services, etc.). 

These areas of inquiry are just more examples of 
how the Education Department is expanding its view 
of what constitutes discrimination, though there has 
not been any change in the actual language of the 
statutes OCR is charged with enforcing. 

equal aCCess MethOds In Flux
While “equal access” issues are concerns we all share, 
the method for determining equal access appears to be 
in flux, with little or no guidance from the department. 

oCR’s Data Collection

lASTFIRST
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One possible consequence is a flood of “as applied” 
challenges to district practices. These challenges ask: 
“Is the district providing unequal access to its edu-
cational programs and services based on its staffing, 
curriculum, and other financial choices?”

Will this create a private right of action by a parent 
who comes in and claims an equal protection violation 
in providing his or her child with a less-than-stellar 
school? At this time, the answer is unknown, but 
a constitutional challenge should not be ruled out. 
Certainly, plaintiffs would have a ready source of data 
to present any evidence of disparate resourcing as a 
basis for their claim of discrimination. Though OCR 

will not have jurisdiction in an equal protection claim, 
it could investigate (albeit simultaneously) an alleged 
discrimination claim under the same facts.

Around the same time of Secretary Duncan’s press 
briefing, when he was discussing a “larger education-
al equity conversation,” the Education Department, 
through the Office of Special Education and Rehabili-
tative Services, issued a “Request for Information” for 
stakeholders nationwide. 

It asked for public comment about what actions the 
department should take in regards to supposed “signif-
icant disproportionality” with respect to race and eth-
nicity in the identification, placement, and discipline of 

how can school districts and their 
Council of School Attorneys (CoSA) 
school lawyers stay abreast of federal 
agency developments?
•	Keep updated with Federal 

Regulations & Resources: http://
www.nsba.org/services/council-
school-attorneys/member-benefits/
federal-regulations-and-resources.

•	Subscribe to legal Clips: http://
legalclips.nsba.org/.

•	Involve your CoSA school lawyer in 
how to report this information to 
your fellow school board members 
and school district senior staff.

•	Periodically review resolution 
agreements, and their 
accompanying letters of Findings, 
entered into between individual 

school districts and oCR to 
become more familiar with the 
plethora of civil rights issues 
asserted by oCR, and a school 
district’s processes, systems, 
and data being analyzed in the 
course of investigations. http://
www2.ed.gov/about/offices/list/
ocr/docs/investigations/index.
html. School districts can use this 
information to review their own 
governing policies and regulations, 
operational practices, etc., to 
identify any gaps and take action 
now to develop and/or revise any 
necessary documents, processes, 
training needs, and the like. 

•	Periodically review the oCR Case 
Processing manual for any updates 
to its publicly available processes 
at http://www2.ed.gov/about/
offices/list/ocr/docs/ocrcpm.html. 
This manual should be reviewed by 
multiple offices of school districts, 
such as a district’s offices of special 
education, human resources, risk 
management, curriculum and 
instruction, and athletics. 

•	Periodically review the 
investigators’ manuals made 
available by the Justice 
Department and the eeoC:

DoJ investigator’s manual:  
http://www.justice.gov/crt/
about/cor/Pubs/manuals/
complain.php

eeoC investigator’s manual: 
http://www.eeoc.gov/laws/
guidance/compliance.cfm.
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disabled students. The department asked if it should issue 
proposed regulations requiring state educational agencies 
to use a “standard approach” to determine which school 
districts have “significant disproportionality.”

NSBA submitted comments in response to the 
department’s request, identifying several concerns, 
including how this effort was another example of the 
agency overstepping its federal statutory and regulatory 
authority to act in certain ways. 

Specifically, there did not seem to be any change in 
the statutory language of the Individuals with Disabil-
ities Education Act that would permit the department 
to institute new definitions and “standard approaches” 
at a national level for implementation at a state and/
or local level, when the department previously gave 
states the individual discretion under the existing 
statutory scheme.

NSBA acknowledged that a “standard approach” 
has the potential to lead to consistency in application 
and outcomes across the nation’s public school districts. 
However, we reminded the department that there is no 
“one size fits all” solution that would work across the 
country. For example, demographics of student popu-
lations, including the number of students identified for 
special education, change from year to year. 

Similarly, the demographics of school staff also 
can change year to year. With a nationally recognized 
shortage of special education teachers, these factors 
impact the number of school personnel available at each 
school for the identification and evaluation process. We 
also pointed out that redistricting and school consolida-
tion directly impact student population data, and that 
school-based data should not be viewed in a vacuum 
without going behind the numbers and looking at the 
facts relevant to each individual student and school.

NSBA will continue to monitor and push back 
against this kind of federal regulatory activity. You can 
help by working with your school lawyer member of 
the Council of School Attorneys who can share your 
district’s experiences on a national level. In the next 
issue of Federal Insider, look for more details on NSBA’s 
specific work with COSA lawyers in the dialogue creat-
ed around those experiences. 

Questions for School 
Boards to Consider:
What resources do you have in place to compile 
the data for the mandatory CRDC?

how often does your board review its governing 
policies and practices to identify gaps in 
documents, training needs, and processes? 

Are you aware of how the changes in 
demographics brought about by redistricting and 
school consolidation can impact your student 
population data?

how can you prepare your district for equal 
equity challenges based on decisions made 
regarding staffing, curriculum, or resource 
provisions?
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Implementing the 
education election
congress has spent very little 
time in Washington, D.C., for 
the last five months. In fact, since 
Congress broke for the August re-
cess, only about two dozen session 
(voting) days were conducted or 
scheduled for the remainder of 
2014. One reason for this was that 
officials spent more time in the 
district with constituents prior to 
the mid-term elections. 

Over the summer, Federal 
Insider predicted that the mid-
terms could transform the land-

scape for federal education policy, 
and we are now on the cusp of 
that transformation. With a new 
majority in the U. S. Senate, 
there will be a new chairman of 
the Health, Education, Education 
& Labor Committee (Sen. La-
mar Alexander, R-Tenn.), and a 
new senior Democrat (Sen. Patty 
Murray, D-Wash.). There also will 
be new leadership of the Senate 
Appropriations Committee and 
others with an impact on school 
districts, including the Agriculture 

Committee (school meals) and the 
Commerce Committee (E-rate). 

The 114th Congress will also 
see big changes in House Com-
mittees. While House Education 
and Workforce member John 
Kline (R-Minn.) returns as chair-
man, there will be a new senior 
Democrat on the Committee 
(Rep. Bobby Scott, D-Va.) and 
fewer Democrats on the commit-
tee overall due to the expanded 
Republican majority in the House. 
There will also be a new chairman 
for the House Appropriations 
Subcommittee for Labor, HHS, 
and Education (Rep. Tom Cole, 
R-Okla.) 

1
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Watch carefully in the 
new Year for these and 
other appointments to key 
congressional committees. 
Is your member of Congress 
and/or senators among 
them?

state 
Plans
For education equality: 
calling all school boards

At a  
Glance
other executive branch 
teacher initiatives

OCr

Puts district operations under 
its ‘equity’ msicroscope
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In addition to 435 Congres-
sional and 36 U. S. Senate seats 
on the ballot this year, voters also 
selected:
•	36 governors

•	30 lieutenant governors

•	31 attorneys general 

•	26 secretaries of state (frequently 
the state’s top election officer)

•	seven chief state school officers

•	87 state legislative chambers 

•	More than half of local school 
boards

In 2015, these new and return-
ing elected officials will have an 
enormous impact on education 
through laws, funding, administra-
tive policy, and litigation. School 
board members will take their place 
among them. School districts are 
on the front lines of education 
policy at every level. Especially in 
light of gridlock in Washington, 
D.C., implementing the education 
election is everyone’s business. 

As a school board member, you 

can find time to meet with your 
federal elected officials during 
District Work Weeks and recesses. 
The House of Representatives is 
scheduled to have 16 District Work 
Weeks in 2015. This is in addi-
tion to the Mondays, Fridays, and 
weekends that many members of 
Congress spend at home. The Sen-
ate has scheduled fewer breaks and 
more Friday votes than the House, 
but still has scheduled 11 weeks for 
Senators to be in their states. 

Federal Insider is published 
quarterly for participants of the 
National connection program.
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Federal 2015 u.s. house of  

representatives schedule:  
http://www.majorityleader.gov/wp-content/uploads/2014/11/ 
114thCongressFirstsession.pdf

2015 u.s. senate schedule: 
http://thehill.com/blogs/floor-action/senate/ 
224907-under-mcconnells-watch-senate-will-work-fridays

Fun fact: 
more than half (53 percent) of local 
school board elections are held the same 
day as national or state elections. Another 
fifth (20.9 percent) are sometimes 
held the same day as national or state 
elections. This and other information 
about school board elections and 
characteristics is available in the School 
Boards circa 2010: Governance in the 
Accountability era http://www.nsba.org/
sites/default/files/SBcirca2010_WeB.pdf
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state Plans for 
educator equity: 
Calling All 
school boards
education secretary arne duncan announced in  
July 2014 that the department would ask each State 
Education Agency to submit a plan describing the 
steps it will take to “ensure that students from low-in-
come families and students of color are not taught at 
higher rates than other children by inexperienced, 
unqualified, or out-of-field teachers.” States must 
ensure that school districts are taking steps to carry 
out educator equity, and must monitor their activities. 
State education agencies will submit their plans to the 
department by June 2015. 

Federal Insider knows that school boards strive to 
ensure there is an effective teacher in every classroom. 
State plans to ensure equitable access to excellent 
educators could have profound impact on school dis-
tricts that receive federal education funds under Title 
I, Part A of the Elementary and Secondary Education 
Act (ESEA) through data collection, reporting, and 
compliance requirements. 

For example, states are encouraged to carefully 
review data submitted by school districts for the Civil 
Rights Data Collection, which Federal Insider has 
previously observed to be an increasingly intrusive 
requirement that could lead to broad intervention by 
the Office of Civil Rights.

Fortunately, school boards can have input on the 
plan their state education agency is putting together. 
Secretary Duncan issued guidance to states in Novem-
ber telling them they should provide opportunities for 
meaningful input on the proposed plan to state and 

local boards of education, among others. This involve-
ment may be through meetings, a website, social and 
traditional media, and through public agencies and 
community-based organizations. 

Federal Insider thinks this is important because there 
is no new funding proposed to help local school dis-
tricts comply with state plans. This potentially could 
lead to greater pressure on scarce federal education 
funds such as Title I for disadvantaged students, Title 
II for teacher quality, Title III for English language 
acquisition, and IDEA special education funds. (Read 
more about OCR’s actions and how they’re affecting 
your district in “OCR Puts District Operations Under 
Its ‘Equity’ Microscope”) 

FIRST

Working with and through state school 
boards associations, school boards 
can provide a vital perspective and 
discourage federal overreach on educator 
equity.
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the department of education has 
other new teacher initiatives under-
way that could impact local school 
districts and governance:

Teach to Lead: The depart-
ment recently launched Teach to 
Lead (http://teachtolead.org), an 
initiative to provide professional 
growth and leadership opportunities 
for teachers while allowing them 
to stay in the classroom. Teach to 
Lead is both a programmatic and 
online initiative, and seeks to foster 
collaboration among teachers, prin-
cipals, administrators, system-level 
leaders (including school boards) in 
ways that elevate teacher voice and 
influence in policy and practice. 

Individuals and districts are 
encouraged to submit examples of 
teacher leadership initiatives to the 
department website. These examples 

may be incorporated into three sum-
mits conducted by the department 
over the next few weeks. Projects 
considered most promising may even 
receive federal funding. Teach to 
Lead Summits are schedule for:

Denver—Jan. 10 to 11
Boston—Feb 7 to 8.
Teacher preparation issues: 

The Department of Education 
proposed new and controversial 
regulations (http://www2.ed.gov/
policy/highered/reg/hearulemak-
ing/2011/teacherprep.html) govern-
ing teacher preparation programs in 
November. Although the proposed 
rule applies directly to states and 
teacher preparation programs, Feder-
al Insider knows that federal regula-
tions impacting the availability and 
effectiveness of teachers could have 
a big impact on school districts.

Among other things, the pro-
posed rules would assess the quality 
of teacher preparation programs in 
part by looking at gains in student 
learning achieved by the program’s 
graduates. The proposal also links el-
igibility for federal TEACH grants to 
assessments of program performance. 
The TEACH grant program pro-
vides grants to eligible institutions 
of higher education, which in turn 
use the funds to provide grants for 
teacher preparation candidates who 
agree to serve as full-time teachers in 
high-need fields and schools. 

Federal Insider is watching to 
see that these and other executive 
branch initiatives are anchored in 
local school district governance and 
do not represent federal overreach, as 
well as being aligned, evidence-based, 
and financially supported. 

FIRST

At a glance: Other executive  
branch teacher initiatives
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OCr Puts district 
Operations under Its 
‘equity’ Microscope
the department of education’s 
aggressive interpretive regulatory 
agenda continues unabated, this 
time placing school districts on 
notice that virtually all of their 
operations are subject to review by 
its Office of Civil Rights (OCR) 
for determinations of “fiscal equi-
ty.” Broadly defined, “fiscal equi-
ty” means a determination about 
whether students are receiving 
equal educational opportunity and 
access to district resources. Previ-
ous administrations have restrained 
themselves from asserting jurisdic-
tion over such operational matters 
in areas such as staffing, academic 
choices, provisions of textbooks, 
computers, facilities and even 
faculty and staff salaries. However, 
this new “guidance” signals the 
Education Department’s intent to 
reverse that course, opening the 
proverbial floodgates for complaints 
against school districts in areas tra-
ditionally subject to local control.

In October, Secretary Arne 
Duncan announced the release of 
the department’s latest Dear Col-
league Letter, which addresses what 
OCR believes to be “chronic and 
widespread racial disparities” in 
student access to educational and 
other resources. 

Duncan stated that the letter 
“provides more details and concrete 
information to educators on how to 
ensure compliance” with Title VI, 
the race anti-discrimination law, 
and “will put important tools in the 
hands of schools and communities 
and school districts and states to 
ensure that all young people receive 
what they need and deserve.” 

Significantly, he also said, “We 
will be a partner in that effort and 
we will be a watchdog.” Read his 
speech here: http://www.ed.gov/
news/speeches/increasing-educa-
tional-opportunity-through-equity.

In the latest Dear Colleague Let-
ter, OCR asserts that it “builds on 
the prior work” of the department 
with regards to equity in the alloca-
tion of school resources, referring to 
a 2001 letter from then-Secretary of 
Education, Richard Riley. 

However, this 36-page plus Dear 
Colleague Letter does more than 
simply build on the prior work of 
Secretary Riley’s four-page letter on 
the same topic. Riley directed his 
commentary toward state leaders 
in education. He warned that state 
actions in the inequitable provision 
of educational resources may violate 
Title VI. Because several equity 
cases were being litigated at that 

time, Riley “strongly encourage[d] 
all states to examine their provision 
of educational resources” to their 
local school districts. Read Secretary 
Riley’s letter here: http://www2.
ed.gov/about/offices/list/ocr/letters/
colleague-200101-title-vi.pdf.

Unlike the state government 
focus of Riley’s letter, OCR targets 
its latest interpretive epistle to 
local school districts in their allo-
cation of educational resources. It 
significantly expands the areas of a 
school district’s day-to-day opera-
tions that it believes are covered 
and now subject to examination. In 
particular, OCR states that, in the 
course of an investigation or com-
pliance review, it will focus on the 
scope and severity of the resource 
disparities, and the school district’s 
process for allocating resources to 
determine if it is exacerbating or 
eliminating such disparities.

WhAt resOurCes Are COvered?
The letter discusses in depth 

OCR’s examination of the follow-
ing areas of school operations:

• Courses, academic pro-
grams, and extracurricular 
activities. For this area, OCR 
would assess a school district’s 
“types, quantity, and quality of 
programs” that are made available 
to students. Programs covered here 
include specialized programs, AP 
and IB courses, gifted and talent-
ed, vocational programs, language 
immersion, performing and visual 
arts, athletics offerings, and extra-
curricular activities and clubs. 
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One concern in this area is that OCR states that for 
special education programs, it would review the “overall 
quality and adequacy” of such programs at the individual 
school level. This is going to include “identification, 
evaluation, and placement procedures as well as the 
quality and appropriateness of services and supports” be-
ing provided to special education students. As described, 
this scope of review of special education programs seems 
to go far beyond what OCR has done in the past, i.e., 
reviewing the process and procedures used by schools to 
determine services. 

Now, it appears that by examining “quality,” “ade-
quacy,” and “appropriateness,” OCR is expanding its 
prior investigative practices and plans to question the 
educational judgments made by school administrators, 
teachers, and other education professionals. Typically, 
such educational judgments are reviewed by special 
education hearing officers who are knowledgeable 
about special education services, and are not usually 
second-guessed by courts.

• Strong teaching, leadership, and support. To 
assess whether a school district is providing discrim-
inatory access to strong teaching and instruction to 
its students on the basis of face, OCR will consider: 
(1) Teacher effectiveness data, (2) Stability of teacher 
workforce, (3) Teacher qualifications and experience, 
(4) School leadership, and (5) Support staff. For this 
area, OCR will review such sources of information as 
teacher and administrator licensure, teacher certifica-
tion, training and professional development of teach-
ers, experience levels of teachers and administrators, 
teachers teaching out of their field, and other data. 

OCR also will look at teacher absenteeism, the 
number of teacher vacancies and how quickly they are 
filled, teacher turnover rates, the availability of teacher 
mentoring, evaluation systems for teachers and admin-
istrators, and the number, training, and experience of 
support staff in each school. Significantly, OCR offers no 
guidance about how school districts should implement 
these kinds of matters in the multitude of states where 
collective bargaining agreements regulate the compensa-
tion, benefits, and terms and conditions of the employ-

ment relationship. It does not explain how it will weigh 
collective bargaining agreements in its determinations.

• School facilities. OCR’s examination of school 
facilities would involve “those facilities that affect 
student achievement and educational outcomes.” For 
this component, OCR will be taking on the role of 
building inspectors and assessing the conditions of the 
actual physical conditions of school buildings: lighting, 
cleanliness, heat/air-conditioning, ventilation, paint, 
carpets, lockers, vandalism. A school district’s sur-
rounding school buildings and facilities, as well as the 
student transportation capabilities may be reviewed. 
Within schools, districts should expect OCR to inspect 
laboratories, performance auditoriums, and athletic 
fields and other related facilities. 

• Technology and instructional materials. 
Reviewing the allocation of these resources, OCR may 
examine “the availability of digital and other instruc-
tional materials that enhance instruction.” This may 
include library resources, computers and computer pro-
grams, textbooks, and mobile applications. OCR intends 
to review how many, how old, and kind of technology 
devices and library resources are present in a school, as 
well as whether a school has Internet access, and if so, 
the speed of that access. It is not clear, however, to what 
extent OCR will consider the impact of the amount, if 
any, of a school’s federal E-rate funding when looking at 
a school’s Internet access and speed. 

WhAt stePs shOuld sChOOl dIstrICts tAke 
nOW?

This Dear Colleague Letter presents a host of new 
areas for which school districts’ decision making will 
be called into question. To take a proactive approach, 
school districts might consider the following:

• Work with your school lawyer member of the 
Council of School Attorneys (COSA) to review this 
latest letter, including the “intentional discrimination” 
and “disparate impact” legal frameworks OCR will use 
to analyze and investigate claims of unequal alloca-
tion of educational resources. Your COSA lawyer will 
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help you understand the difference between guidance 
and legal requirements. This is a crucial distinction in 
helping you make informed choices. Your COSA lawyer 
also will help you understand the process OCR will use 
to conduct its investigations and compliance reviews, 
including comparisons of resource allocations within a 
school and across schools in the same district. And your 
school lawyer will help you weigh the legal implications 
in implementing OCR’s suggestions for prevention and 
possible remedies to resolve any disparities found.

• Be prepared for more and different kinds of 
district staff members to be involved in assisting your 
COSA lawyer with your response to a complaint or 
compliance review. Now that hiring practices, staff 
selection, and staff building assignments are in OCR’s 
crosshairs, your human resources department will 
have documents and invaluable knowledge to help. 
Similarly, when it comes to OCR’s inspection of the 
physical plant and condition of buildings, the facilities 
management team will likely have information that 
school-based administrators may not. Finance depart-
ment officials also will likely have historical informa-
tion about how and why certain financial choices have 
been made over the years. The student learning and 
accountability department, too, will have information 
about curricular decisions made, why certain programs 
are at some schools and not others, and plans for any 
changes to those in the future.

• Know which central office department or particu-
lar school building will have the documents needed to 
respond to OCR inquiries, so as to reduce any duplica-
tion of effort. Because investigations of issues of equity 
in resource allocation are now so cross-cutting across 
departments and school buildings, it is more important 
than ever to have a central person coordinating the 
district’s efforts to respond to any OCR inquiries.

In the letter, OCR recognizes that school districts 
“have faced shrinking budgets that have made it 
increasingly difficult to provide the resources necessary 
to ensure a quality education for every student.” Yet, 
the Education Department does little to recognize 
the financial burdens that an OCR investigation or 

compliance review places on school districts. This is 
true especially in light of OCR’s new expansive view of 
what aspects of school districts’ efforts to educate chil-
dren come under the purview of the laws in enforces. 

Some lawmakers have hailed the Education Depart-
ment’s approach as a move in the right direction. Rep. 
George Miller, D-Calif., praised the guidance, saying 
that the department’s “focus on equity furthers the 
promise of Brown v. Board—which held that inequality 
in the field of education violates the very foundations 
of our nation.” Read Miller’s statement here: http://
democrats.edworkforce.house.gov/press-release/mill-
er-new-guidance-combat-educational-inequality-af-
firms-access-quality-teachers. 

However, some in Congress have called for the 
revocation of this latest interpretive guidance. Sen. La-
mar Alexander (R-Tenn.) stated “this administration’s 
National School Board [meaning ED & OCR], has 
gone from telling states what academic standards they 
should set to, now, making decisions for our school 
districts about school Wi-Fi hotspots, air conditioning 
systems, performance art spaces or the quality of the 
carpeting in the hallways.” Read Alexander’s state-
ment here: http://www.help.senate.gov/newsroom/
press/release/?id=24dfdc13-6123-4971-a660-cfd3ee-
3b8791&groups=Ranking. 

As the conversation on federal overreach con-
tinues, NSBA’s voice will be heard loudly inside the 
Beltway and beyond in support of local governance 

and community ownership of our public schools. We 
will provide full coverage of NSBA’s responses after the 
winter holidays. In the meantime, one thing is clear: 
School districts can expect that many of their day-to-
day operational decisions will now be under OCR’s 
“equity” microscope.

Alexander: “[OCr] has gone from 
telling states what academic standards 
they should set to ... the quality of the 
carpeting in the hallways.”
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